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PEEFACE  TO  THE  FIEST  EDITION. 


The  plan  of  this  book  has  not,  it  is  believed, 
been  adopted  in  any  previous  work,  with  the  ex- 
ception of  Watkin  8  Principles  of  .Conveyancing, 
the  last  edition  of  which,  although  published  some 
thirty  years  ago,  is  still  in  considerable  demand. 
So  many  changes  have  taken  place  since  then  in 
the  law  and  practice  of  conveyancing  that  the 
Author  has  ventured  to  hope  that  there  may 
be  room  for  another  treatise  of  a  somewhat 
similar  nature.  The  present  work,  however,  is 
purely  elementary  ;  it  contains  nothing  which  is 
not  familiar  to  the  practitioner,  and  aims  only 
at  the  assistance  of  students  entering  upon  the 
diflBculties  of  real  property  law.  The  second 
part  comprises,  in  substance,  some  lectures  de- 
livered by  the  Author  at  the  Law  Institution 
in  the  years  1873  ^^^  ^874,  and  is  inserted  here 
by  the  kind  permission  of  the  Council  of  the 
Incorporated  Law  Society. 

Lincoln's  Inn, 
October  1874. 


PREFACE  TO  THE  SECOND  EDITION. 


In  preparing  this  edition  the  Author  has  endea- 
voured to  explain  the  important  changes  in  real 
property  law  and  conveyancing  which  have  taken 
place  since  the  first  edition  was  published. 

10  Old  Square,  Limgoln^b  Inn, 
JnfM  1883. 
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PRINCIPLES  OF  CONVEYANCING. 


INTRODUCTION. 

The  object  of  this  work  is,  firsts  to  present  to  the  Objeot  of  th« 
Student  an  elementary  view  of  the  various  forms  of 
ownership  of  land  which  exist  at  the  present  day,  ' 

with  their  rights  and  incidents ;  and,  next,  to  examine 
the  simpler  forms  of  instruments  used  in  transferring 
land  from  one  person  to  another. 

Land  acquired,  from  an  early  date,  the  name  of  i^d  known  m 
Real  Property.  For,  since  it  ia  immovable,  the  owner 
of  it  could  always  recover  the  thing  (res)  itself  from 
any  person  who  had  wrongfully  deprived  him  of  it ; 
whilst  in  respect  of  movable  property,  such  as  furni- 
ture or  money,  his  only  remedy  was  to  bring  an 
action  for  damages  against  the  person  (jpersona)  who 
had  done  him  the  wrong,  and  such  property  was, 
accordingly,  distinguished  as  personal  property. 

Land,  again,  and  many  kinds  of  property  connected  Her^uta- 
with  land,  are  said  in  legal  phrase  to  consist  of  here-  ""^^ 
ditaments,   because   when    an   owner   of    them   dies 
without  having  disposed  of  them  by  his  will,  the  law 
transfers  his  ownership  to  a  person,  selected  in  accord- 
ance with  certain  fixed  rules,  who  is  known  as  the 
heir  (tieres)  of  the  deceased.     Hereditaments  are  of 
two   kinds.    Corporeal    and    Incorporeal.      Corporeal  Oorporeia 
hereditaments  have  been  defined  as  those  which  aflfect  *     t«nentt. 
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the  senses,  and  may  be  seen  and  handled  bodily : 

Incorporeal      incorporeal,  as  those  which  are  not  the  object  of  sen- 

ere  itamen  .  gj^^^^j^^  ^^^j^  neither  be  Seen  nor  handled,  are  creatures 

of  the  mind,  and  exist  only  in  contemplation  (a).  In 
other  words,  corporeal  hereditaments  comprise  land, 
and  tangible  property  annexed  to  and  forming  part 
of  land;  whilst  incorporeal  hereditaments  consist  of 
rights  derived  from  the  ownership  of  land ;  such,  for 
example,  as  the  right  of  presentation  to  an  ecclesias- 
Corporeal  tical  benefice,  a  right  of  way,  and  many  others.  Of 
only  to'Sa*'*  *  these  incorporeal  hereditaments  some  will  be  con- 
treated  of.  sidered,  incidentally,  in  various  parts  of  this  work ; 
but  we  do  not  propose,  except  to  that  extent,  to  treat 
of  this  particular  subject.  And  since  the  special  way 
in  which  a  man  owns  corporeal  hereditaments  is 
called  (for  a  reason  which  will  be  explained  hereafter) 
his  estate  in  them,  it  follows  that  estates  in  corporeal 
hereditaments  and  modes  of  assurance  relating  to  them 
are  alone  to  be  the  direct  object  of  our  attention. 

Term  of  yean  There  is  One  form  of  estate  in  land  which  does  not 
property.*  in  the  event  of  its  owner's  intestacy  go  to  his  heir. 
This  is  the  limited  ownership  which  arises  when  a 
person  is  entitled  to  the  use  of  land  for  a  term  of 
years,  and  which  is  considered  by  the  law  as  personal, 
and  not  as  real,  property.  Such  property  is,  however, 
so  closely  connected  with  land,  that  it  may  be  appro- 
priately included  amongst  the  subjects  of  a  work  which 
does  not  otherwise  deal  with  personal  property. 

Necessity  of  an  A  knowledge  of  the  law  relating  to  estates  in  land 
^tk^e*?«Uer  ^ould  be  insufficient  unless  accompanied  by  a  slight 
tenuresof  land,  acquaintance  with  the  causes  which  brought  about  a 
gradual  change  in  their  characteristics.  These  causes 
can  only  be  ascertained  by  studying  the  history  of 
the  ownership  of  land,  and  of  the  modifications  which 
from   time  to  time   took  place   in  it.    The   system 


(a)  2  Bl  Com.  17. 
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which  now  obtains  even  yet  bears  marks  of  its  ancient 
origin :  indeed  the  old  rules  of  real  property  law  are 
still  almost  literally  preserved  in  the  case  of  copy- 
holds. We  will,  consequently,  devote  our  first  chapter 
to  a  brief  inqidry  into  the  earlier  modes  of  tenure, 
and  the  way  in  which  they  have  been  modified ;  by 
which  means  we  shall  also  arrive  at  a  knowledge  of 
the  different  varieties  of  estates  in  corporeal  heredita- 
ments which  exist  in  our  own  times. 


PART  I. 
OF  CORPOREAL  HEREDITAMENTS. 


CHAPTER  I. 

OF  THE  EABLIER  TENUBES  OF  LAND. 

Diflference  be-  It  is  Well  known  that  the  system  of  land  tenure  which 
present  and      obtains  in  this  country  at  the  present  day  permits  of 
oTiandteSare! ^^^^  being,  practically,  the  subject  of  absolute  pro- 
perty, so  that  its  owner  may  do  as  he  pleases  with  it 
during  his  lifetime,  and  dispose  of  it  unrestrictedly  by 
a  will  to  take  effect  after  his  death.     But  in  the 
earlier  systems  from  which  our  own  is  derived  no 
such  absolute   proprietorship  was   recognised.     If   a 
Tenure  by  the  tribe  settled  down  on  a  tract  of  country,  part  of  the 
""  ^'  land  was  distributed  in  lots  amongst  the  families  who 

composed  the  tribe,  whilst  the  rest  was  allowed  to  re- 
main uncultivated,  and  formed  the  common  property 
of  all.  At  first  the  portion  allotted  to  each  family 
did  not  belong  to  it  absolutely,  but  might  be  taken 
from  it  with  a  view  to  a  fresh  distribution  of  the  land 
amongst  the  various  members  of  the  State  (a).  In 
time,  however,  each  family  acquired  a  right  to  hold 
its  land  in  perpetuity,  the  management  of  the  estate, 
and  its  ostensible  ownership,  belonging  to  the  head  of 
the  family.  But  his  interest  in  it  did  not  extend 
beyond  his  own  lifetime,  and  he  had  no  power  to 
prevent  it  from  devolving  on  his  descendants  after  his 
death.     He  had,  therefore,  that  which  we  now  call  an 

{a)  See  the  aooount  of  Irish  Gavelkind,  3  HallAin,  Con.  Hist.  45S. 
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estate  for  life,  whilst  the  family,  as  a  whole,  had  that 
kind  of  interest  from  which  our  present  estate  tail  is 
derived. 

As  the  tribe  grew  in  importance  and  became  a 
nation,  certain  families  (those  usually  who  formed  the 
original  stock)  acquired  higher  rank  than  the  others ; 
the  head  of  the  most  important  of  these  became,  with 
varying  title,  chief  of  the  State,  whilst  the  principal 
members  of  the  others  composed  his  council  The  DistnbatioB  of 
whole  of  the  public  land  was  vested  in  the  chief  as 
representing  the  State,  and  he,  when  a  fresh  tract  of 
country  was  acquired,  by  conquest  or  otherwise,  would 
retain  some  of  it  for  his  own  use,  and  distribute  part 
of  the  remainder  amongst  the  principal  leaders  of  the 
peopla 

Every  great  man,  in  those  days,  had  a  certain 
number  of  military  retainers  of  his  own,  and  when  he 
received  a  grant  of  public  land,  it  was  invariably  upon 
condition  of  his  performing  military  service  for  the  State, 
whenever  required,  not  only  in  person,  but  accompanied 
also  by  a  certain  number  of  his  armed  followers. 

The  land  which  was  distributed  in  the  manner 
above  described  was  at  first  held  merely  during  the 
pleasure  of  the  King  or  Chieftain,  and  was  then  called 
a  Munus  or  gift ;  later  on  it  was  held  for  some  Mnniu. 
definite  period,  and  subsequently  for  the  life  of  the 
holder,  and  it  then  became  known,  first  as  a  Bmeficivm  Benefioe. 
or  benefioe,  and  afterwards  as  a  Feudum  or  fee  (b).       Fee. 

The  result  of  a  fee  being  held  for  life  only  was 
that  on  the  death  of  the  tenant  it  reverted  to  the 
sovereign,  and  was  liable  to  be  granted  out  afresh. 
If,  however,  when  the  feudatory  died,  he  left  an  heir  Fees  beeome 
capable  of  performing  military  service,  the  fee  would  *     **^* 

(6)  Wright,  Ten.  19. 
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usually  be  regranted  to  the  heir,  to  be  held  by  him 
on  the  same  terms  as  his  ancestor.  And  in  process 
of  time  the  heir  became  entitled  to  succeed  to  his 
ancestor's  estate,  and  thus  a  fee  originally  held  dur- 
ing pleasure  might  become  hereditary,  only  reverting 
to  the  Crown  when  the  tenant  died  without  heirs,  or 
forfeited  it  for  some  crime  or  breach  of  duty. 

When  the  chiefs  had  thus  arrived  at  acquiring 
hereditary  fees,  it  became  a  common  practice  for 
them,  in  their  turn,  to  grant  parts  of  their  land  to 
their  own  vassals,  who  were  to  hold  on  condition  of 
performing  services  which  originally  were  always 
military,  with  the  addition  of  any  others  that  might 
be  agreed  upon.  This  system  of  granting  smaller 
The  Lord  and  fees  was  called  Subinfeudation,  the  grantor  beinor 
called  the  Lord,  from  the  Teutonic  Hlaford — a  giver 
— whilst  the  retainer  was  called  a  Vassal,  a  word 
signifying  a  servant  And  by  a  process  similar  to 
that  already  described  in  the  case  of  the  lords,  the 
vassal  also  came  in  time  to  receive  an  estate  like 
that  of  his  lord,  namely,  one  which  was  to  endure  for 
his  life,  and  descend  to  his  issue  after  his  death. 
But  although  the  fee  might  go  in  the  vassal's  family 
from  one  generation  to  another,  its  ultimate  ownership 
still  remained  with  the  lord  and  his  successors;  it 
still  formed  a  part  of  his  seigniory  or  lordship ;  the 
tenant  still  remained  liable  to  perform  various  mili- 
tary and  other  services ;  and  if  these  were  not  duly 
rendered,  or  if  his  issue  became  extinct,  his  fee 
formed  again  the  property  of  that  family  from  whom 
it  had  been  originally  derived.  The  system  which 
has  been  thus  briefly  sketched  was  that  in  vogue 
amongst  the  Normans  in  the  beginning  of  the  eleventh 
century,  and  we  will  proceed  to  notice  how  they  put 
it  into  practice  upon  their  arrival  in  this  country. 

winiam  the        After  the  battle  of  Hastings,  William  the  Conqueror 
MixMupon      seized  upon  all  the  former  £oc'  land  or  private  estates 


OF  THE  EARLIER  TENURES  OF  LAND.  7 

of  Edward  the  Confessor,  as  well  as  upon  the  lands  of  large  traots  of 
those  Saxons  who  had  fought  on  the  side  of  Harold ;    ^ 
and  the  large  tracts  of  land  thus  placed  at  his  disposal 
were  subsequently  increased  by  the  forfeitures  conse- 
quent on  the  many  rebellions  of  the  Saxons  which 
took  place  during  the  years  immediately  following  the 
Conquest.     Of  these  lands  the  king,  following  the  He  retains  part 
system  already  described,  retained  part  as  his  own  "^g^^^nS  *^®" 
demesne  (c),  and  out  of  the  rest  made  large  grants  to  g**}*"  ^®®*  *® 
the  principal  chieftains   or  barons  who  had  accom- 
panied him  from  Normandy.     Each  estate  granted  to 
a  baron,  and  made  up  of  adjoining  lands,  was  called 
his  manor,  and  the  immense  extent  of  land  thus  dis-  The  iCanor. 
posed  of  by  William  may  be  estimated  from  the  fact 
that,  as  appears  by  Domesday  Book,  the  Earl  of  More- 
ton  (William's  brother)  received  no  less  than  seven 
hundred  and  ninety-three  manors,  whilst  many  other 
barons  received  from  one  hundred  to  four  hundred 
apiece  (d).    These  manors  were  also  dealt  with  accord- 
ing to  the  feudal  system,  that  is  to  say,  each  was 
divided  into  two  parts.     Of  these,  the  baron  reserved 
one  part  to  form  his  own  demesne,  cultivating  so  much 
of  it  &s  he  thought  fit,  and  leaving  some  as  forest  and 
marsh  land,  some  (known  as  the  lord's  waste)  as  com- 
mon grazing  ground  for   the  cattle  of  himself,   his 
vassals,  and  his  dependants.     The  other  part  he  distri- 
buted into  fees,  which  he  granted  to  his  vassals. 

All  fees  granted  at  the  Conquest,  whether  to  the  Tenure  of  fees 
barons,  or  by  them  to  their  vassals,  were  held  on  con-  ^^^J!  *'* 
dition  of  performing  military  service  when  required; 
this  being  considered  the  most  honourable  form  of 
tenure.  Its  principal  characteristics  were  that  the  ser- 
vices to  be  rendered  were  uncertain,  and  also  free, 
that  is,  worthy  of  being  performed  by  a  free  man. 
The  chief  incidents  of  the  tenure  were  Fealty  and  Fealty  and 

Homage. 

(r)  From  the  French  mesnety  to  govern. 
{d)  I  EUia,  Domesday,  227. 


vice. 
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Homage.  Of  these,  fealty  was  the  older,  and  existed 
before  the  introduction  of  fees:  it  consisted  in  an 
acknowledgment,  publicly  made,  of  the  relative  posi- 
tion of  the  lord  and  his  tenant :  thus  furnishing  evi- 
dence to  which  either  could  resort  to  show  what  were 
the  lands  granted  to  the  tenant,  and  what  the  con- 
ditions on  which  he  held  them.  This  military  tenure 
Knight  Ser-  was  at  first  Called  tenure  by  Knight  Service,  only  when 
the  fee  comprised  land  of  a  certain  value,  but  the 
name  appears  to  have  been  afterwards  applied  to  it 
generally. 

In  taking  the  oath  of  fealty  (fidelity)  the  tenant 
stood  covered  before  his  lord,  and  swore  that  he  would 
be  his  faithful  tenant  and  render  his  due  services. 
Afterwards,  when  it  became  usual  to  grant  fees 
which  extended  beyond  the  lifetime  of  the  tenant 
and  went  to  his  heir  (and  were  therefore  called 
''estates  of  inheritance"),  homage  was  added  to 
fealty,  in  order,  by  having  a  ceremony  distinct  from 
fealty,  and  publicly  performed,  to  make  it  a  matter  of 
notoriety  that  the  tenant  had  a  more  durable  grant 
than  one  for  his  life  only  («).  Homage  thus  became 
the  characteristic  mark  of  such  grants,  and  could  only 
be  claimed  or  rendered  by  the  owner  of  an  estate  of 
inheritance. 

In  doing  homage,  the  tenant  knelt,  uncovered  and 
ungirt,  before  his  lord,  professed  himself  to  be  his 
man  (homo\  and  received  a  kiss  from  him  in  recogni- 
tion of  the  dose  intimacy  which  was  henceforth  to 
subsist  between  them ;  after  which  he  took  the  oath 
of  fealty  in  the  usual  way  (/). 

Homage,  besides  expressing  this  personal  relation 
between  lord  and  tenant,  drew  with  it  other  important 


(«)  I  Go.  Litt  (ThonuuB  Ed.),  65*  note  (c),  p.  253. 
(/)  Braoton,  Ub.  2,  0.  35,  IT  & 
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consequences.  A  lord  who  took  homage  from  his 
tenant  thereby  guaranteed  him  secure  possession  of 
his  lands ;  and,  on  the  other  hand,  could  not,  until  he 
had  received  his  tenant's  homage,  claim  many  of  the 
privileges  incident  to  his  position  of  lord.  The  per- 
formance of  homage  was,  therefore,  a  benefit  for  both 
parties,  and  could,  if  necessary,  be  enforced  by  process 
of  law. 

In  addition  to  the  tenure  by  knight  service,  which  New  forms  of 
the  Normans  had  brought  with  them,  they  soon  came  by^the  Not- 
to  recognise,  in  a  modified  form,  another  tenure  already  ™*^ 
established  in  England.  It  has  been  previously  men- 
tioned that  many  of  the  Saxons  had  lost  their  lands 
after  the  Conquest  and  during  the  subsequent  re- 
bellions, and  this  number  comprised  nearly  all  the 
eorls  and  thanes  who  made  up  the  Saxon  nobility. 
There  remained,  however,  a  large  number  of  middle- 
class  landowners,  or  ceorls,  who  had  taken  no  part  in 
the  struggle  between  William  and  Harold.  These  at 
first  remained  unmolested  in  their  estates,  but  after  a 
time,  when  a  strong  personal  hatred  had  sprung  up 
between  the  Saxons  and  the  Kormans,  the  lands  of 
all  the  ceorls  were  comprised  indiscriminately  in  the 
grants  made  by  the  king.  The  Saxons,  therefore,  com- 
plained to  William,  who,  after  consulting  his  barons, 
decided  that  what  the  ceorls  could  obtain  of  the  lords 
should  be  their  own  by  inviolable  right.  The  Nor- 
man lords,  however,  were  not  disposed  to  give  up  their 
newly-acquired  territories  without  some  equivalent, 
and  thus  the  Saxons  who  received  back  any  part  of 
their  lands  were  bound  thenceforth  by  constant  ser- 
viceableness  to  purchase  their  lord's  favour  (gr). 

The  tenure  thus  established  was  called  Socage  {h)  Socage  Tenure. 


{g)  Somiier  on  GaTolkind,  128. 

{h)  The  derivation  of  this  word  hM  been  ascribed  by  some  writers 
io  the  French  *oc,  a  ploughshare,  because  the  tenants  were  originally 


10  OF   CORPOREAL   HEREDITAMENTS. 

Tenure,  and,  although  modified  to  fit  in  with   the 
feudal   system,  retained  many  marks   of  its   Saxon 
Its  chanot«r-   origin.     The  great  characteristic  of  socage  tenure  was 
"  ^^^'  that  the  tenant  was  not  bound  to  render  military 

service,  but  held  on  what  were  considered  the  less 
honourable  terms  of  paying  rent  or  rendering  services, 
as  to  which  it  was  essential  that  they  should  be  both 
certain  and  free.  The  rent  might  be  paid  either  in 
money  or  in  kind,  and  the  services  rendered  usually 
consisted  in  giving  assistance  in  cultivating  the  lord's 
demesne.  So  long  as  the  tenant  observed  these  con- 
ditions, he  had  a  tenure  as  secure  as  that  of  knight 
service,  although  less  highly  esteemed. 

Normani,  after  At  first  this  tenure  was  confined  to  the  Saxon  free- 
lanTby  ^cage  men,  but  it  IS  probable  that  as  the  kingdom  became 
tenure.  more  settled,  and  trade  increased,  many  of  the  Nor- 

mans held  lands  in  this  way  (t),  since  we  learn  that 
tenants  by  socage  were  numerous   even  before  the 
Fealty  an  inci- reign  of  Edward  the  First  (/).      Every  tenant  by 
Tenure.  socagc  was  bouud  to  take  an  oath  of  fealty  to  his 

lord,  and  later  on,  when  the  obligation  of  military 
Homage  some- service  ccascd   to  be  personal,  he  appears  to  have 

timea  added.  •        n      j  i.  i        /7\ 

occasionally  done  homage  also  (a;). 

Every  tenant  Besides  the  public  ceremonies  of  homage  and  fealty, 
liciy  put  in '^  '  it  was  also  ncccssary  that  every  tenant,  whether  by 
Eu  land?''  **'    knight  service  or  by  socage,  should  be  openly  put  in 

formal  possession  of  the  land  which  he  was  to  hold, 
livery  of  This  was  called  "  livery  (delivery)  of  the  seisin,"  and 
^^  might  be  accomplished  either  by  a  delivery  by  the 

lord  to  the  tenant  of  some  fantastic  symbol ;  or  by  a 


bound  to  assist  in  ploughing  their  lords*  lands — ^by  others  to  the  Saxon 
$oc,  which  signifies  a  franchise  or  privilege. 

(t)  As  early  as  the  date  of  Domesday  Book  (1085)  many  of  the 
burdens  of  tenures  had  been  commuted  into  money  payments,  i  Ellis, 
Domesday  viii. 

(/)  2  HalUm's  Middle  Ages,  483. 

{k)  2  BL  Com.  79. 
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public  acknowledgment  of  the  grant  made  by  both 
parties  in  one  of  the  king's  courts;  or,  on  the  land, 
bj  the  lord's  handing  to  the  tenant,  before  witnesses, 
some  symbol  of  the  land  itself,  such  as  a  sod  or  piece 
of  turf.  When  the  king  made  a  grant  he  usually 
directed  a  writ  to  the  sheriff  of  the  county  where  the 
lands  lay,  commanding  him  to  deliver  seisin  of  them 
to  the  grantee  (/),  The  vassal  to  whom  livery  of 
seisin  had  been  made  was  deemed  to  be  in  full  pos- 
session of  his  feud,  and  was  therefore  said  to  be 
''  enfeoffed."  In  addition  to  this  formal  putting  into  A  deed  also 
possession,  it  was  usual,  as  early  as  the  Conquest,  to  '"^  ' 
have  a  charter  or  deed,  evidencing  the  fact  of  feoff- 
ment having  been  made  (m). 

Those  barons  who  received  their  lands  direct  from  Tenants  %n 
the  king  were  called  tenants  in  capita  (in  chief),  and  ^e  to  the  king, 
tliese  naturally  did  homage  and  fealty  to  him.     Other  ^"ants did  not 
tenants  at  first  did  so  only  to  the  lords  from  whom  **  fi"*-    . 
they  had  received  their  lands,  but  about  twenty  years  trodneed. 
alter  the  Conquest  a  law  was  passed  that  all  freemen 
shotdd  profess  themselves  to  be  vassals  of  William  as 
king,  and  thus  bound  to  do  homage  and  fealty  to  him 
as  well  as  to  their  lords.     The  king,  from  whom  the  King  styled 
lands  were  originally  derived,  was  in  consequence  said  moimt.*^ 
to  be  the  "lord  paramount,"  whilst  the  intermediate 
donors  were  called  ''  mesne  "  (middle)  lords,  and  thus  other  lords 
sprung  up  the  theory,  which  still  holds  good,  that  all  Lords, 
lands  in  this  country  are  held  from  the  sovereign,  who 
(homage  having  been  abolished)  is  still  entitled  to  an 
oath  of  fealty  from  every  owner  of  land,  although  the 
obligation  is  never  enforced.     And  hence  also  it  is 
that,  as  mentioned  in  our  Introduction,  it  is  more 
accurate  to  speak  of  a  person  as  having  an  "  estate  " 
in  land,  or  as  being  a  tenant  of  land,  than  as  being 
the  owner  of  land. 


({)  Mad.  Fonn.  Ang.  z. 
(m)  Ibid.  iii. 
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Court  Baron  In  addition  to  the  various  services  which  he  was 
eveiy  manor!  entitled  to  claim  from  his  tenants,  every  baron  who 
had  received  a  manor  from  the  Crown  had,  as  an 
essential  incident  of  his  grant,  the  right  to  hold  a 
Court  Baron  (n),  to  which  all  his  free  tenants  were 
bound  to  coma  It  was  at  these  courts  that  homage 
and  fealty  were  publicly  performed,  and  they  also 
served  the  purpose  of  adjusting  claims  and  differences 
between  the  lord  and  his  tenants,  or  between  the 
tenants  themselves.  In  these  matters  the  tenants 
were  the  judges,  and  the  proceedings  were  recorded 
by  the  lord's  steward  or  deputy  on  the  manor  roll 
Courts  baron  had,  originally,  a  criminal  as  well  as  a 
civil  jurisdiction,  but  their  criminal  jurisdiction  was 
soon  taken  away  from  them,  and  since  civil  proceed- 
ings originated  in  them  were  liable,  at  any  stage,  to 
be  transferred  to  the  king's  courts,  the  court  baron 
soon  fell  into  disuse. 

ViUein  Tenure.  Besides  the  tenures  of  knight  service  and  socage, 
by  one  of  which  every  freeman  held  his  lands,  there 
gradually  arose  another  of  an  inferior  nature.  There 
had  existed  amongst  the  Saxons,  previously  to  the 
Conquest^  a  large  number  of  serfs  or  slaves,  who  were 
either  the  descendants  of  the  ancient  Celtic  popula- 
tion, or  else  Saxons  who,  through  extreme  poverty  (o), 
or  the  commission  of  some  crime,  had  fallen  into  a 
state  of  slavery.  These  wretched  creatures  were  but 
little  affected  by  the  Conquest  beyond  the  change  of 
masters  which  it  entailed.  Some  of  them  were  em- 
ployed in  the  lowest  menial  offices,  the  others  (called 
by  the  Normans  "  villeins")  were  employed  in  culti- 
vating the  lords'  demesne  lands,  and  were  allotted  in 
return  a  small  plot  of  ground  from  which  to  extract 
subsistence  for  themselves  and  their  families.  These 
lands  they  held  entirely  at  the  will  of  their  lord,  a 


(n)  Mdwiek  ▼.  LutcTf  4  Rep.  26*. 
(0)  HaUam'i  Middle  Ages,  384. 
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natural  consequence  of  their  being  themselves  his 
property.  This  tenure  (if  indeed  it  can  be  said  to 
have  been  originally  a  tenure  at  all)  was  called 
"*  Villein  Tenure/'  and  was  said  to  be  base,  both  on 
account  of  the  nature  of  the  services  rendered,  and  of 
the  uncertainty  which  accompanied  them;  the  serf 
being  also  unable  to  quit  the  manor  without  his  lord's 
permission. 

Thus  the  three  great  tenures   established  in  this  Three  great 
country  soon   after  the    Conquest    were   Tenure  by  aft^^e*Coii- 
Knight  Service,  Socage  Tenure,  and  Villein  Tenure.      ^SrurTb^ 

Knigbt  Ser- 

There  was  also  another  variety  of  socage  tenure  Tenure,  and 
which  deserves  mention.  We  learn  from  Bracton  (p)  ^^^^  ^*"" 
that  there  were  in  his  time  (about  1 285)  on  the  king's  vuiein Socage, 
demesne,  in  addition  to  the  serfs,  free  men  (probably  ^^^^  ^f  it. 
of  the  lowest  class  amongst  the  Saxons),  who  had 
formerly  held  their  lands  by  services  free  and  certain, 
and  that  after  the  Conquest  these  received  their  hold- 
ings back  again  to  hold  in  villenage  (that  is,  by  villein 
tenure)  on  condition  of  performing  services  base,  but 
freely  performed  and  certain.  "These  indeed,"  he 
says,  "  are  said  to  be  bound  to  the  soil,  but  they  are 
none  the  less  free,  and  although  they  may  do  base 
services,  they  do  them,  not  by  reason  of  their  per- 
sonal condition,  but  by  reason  of  their  tenure;  and 
they  are  said  to  be  bound  to  the  soil  because  they 
enjoy  this  privilege,  that  they  cannot  be  removed  so 
long  as  they  perform  their  due  services ;  nor  can  they 
be  compelled  to  remain  unless  they  choose.  And  to 
these  no  deeds"  (showing  their  title  to  their  lands) 
"are  given,  but  if  wrongfully  dispossessed  of  their 
lands  they  can  be  restored,  because  they  can  show 
that  they  knew  the  certainty  of  their  services  and 
works  by  the  year." 

(p)  Lib.  i  a  II,  H  i. 
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This  tenure  was  called  "  Villein  Socage,"  because  it 
partook  of  the  nature  of  both  free  and  base  tenureB. 
It  is  to  be  found  only  in  lands  of  ancient  demesne, 
that  is,  in  lands  belonging  to  the  Crown  immediately 
after  the   Conquest,  from  which  cause  it  is  sometimes 
Villein  3a»ga  called  Teuuie  by  Ancient  Demesne,  and  vas  probably 
Tenure  by       the  result  of  the  policy  of  the  Conqueror,  who,  in  the 
ffiMn"'  ''*'      earlier  years  of  his  reign,  made  many  attempts  to  in- 
gratiate himself  with  his  new  subjects. 

There  were,  besides,  some  other  varieties  of  socage 
Ta^n*  tenure  which  may  be  here  briefly  noticed.     Of  these 

was  Burgage  (or  Borough)  tenure,  where  houses,  or 
lands  formerly  the  sites  of  houses,  were  held  of  the 
king,  or  of  some  lord,  by  a  certain  established  rent  (j). 
These  boroughs  had  often  customs  of  their  own,  such 
as  that  of  Borough  English,  by  which  a  man's  land 
descended  to  his  youngest  son,  and  the  custom  of  the 
City  of  London,  by  which  all  sons  succeeded  in  equal 
shares  on  the  father's  death.  These  customs  are  for 
the  most  part  abolished,  but  one,  namely,  Giavelkind, 
still  prevails  in  some  parts  of  Kent :  its  principal  charac- 
teristics  are  that  the  course  of  descent  is  to  aU  the  sons 
equally ;  that  an  infant,  if  of  the  age  of  fifteen  years 
or  upwards,  can  make  a  binding  disposition  of  his  land 
by  means  of  feoffment  and  livery  of  seisin ;  and  that 
an  estate  by  curtesy  (the  meaning  of  which  will  be 
explaimed  hereafter)  in  Gavelkind  differs  from  that 
in  ordinary  freehold  land. 

There  was  also  tenure  in  Frankalmoign,  which  was 

Fnnk>l-         where   the  religious  houses   or  corporations  received 

"™*°"  laud  to  hold  in  perpetuity,  generally  on  condition  of 

praying  i'ur  Llio  donor  and  his  heirs.     No  obligation  of 


{g)  BoRinghH  bald  tt  tha  King  wwe  otten  let  out  to  fwrn,  i  Mui 
Eich.  330.  Tbof  were  *1k  nibjeot  to  the  payment  of  "tallage,"  or 
UkX,  to  the  king,  itr  to  the  lord  of  whom  Iha^  were  held. 
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fealty  attached  to  this  tenure,  the  divine  service  ren- 
dered being  considered  of  a  higher  natare.  This 
form  of  tenure  exists  at  the  present  day,  and  is  that 
by  which  the  parochial  clergy,  and  many  ecclesiastical 
and  charitable  foundations,  hold  their  lands. 

The  original  incidents  of  tenure  by  knight  service  New  incidents 
were,  as  we  have  seen.  Homage  and  Fealty.     There  Knight'ser- 
soon,  however,  grew  up  many  others  of  a  more  bur-  ^*®®* 
densome  kind,  some  of  which  appear  to  have  been 
borrowed  from  the  pre-existing  Saxon  tenure,  but  all 
having  reference  to  the  fact  that  the  earlier  grants  had 
been  matters  of  bounty.     Thus,  when  it  first  became 
customary  to  allow  the  child  of  a  deceased  tenant  to 
succeed  him  in  his  feud,  this  was  a  matter  of  favour, 
not  of  right,  and  the  successor  or  heir  would  therefore 
pay  to  the  lord  a  sum  of  money  called  a  Uelief  (r),  in  Belief.' 
acknowledgment  of  the  benefit  conferred.     Similarly, 
when  later  on  the  tenant  attained  to  the  privilege  of 
transferring  his  feud  during  his  lifetime  (s)  (a  point  to 
which  we  shall  advert  presently),  he  paid  to  the  lord 
a  Fine  in  order  to  obtain  his  permission  for  so  doing,  Fine, 
and  the. name  of  Fine  thus  came  to  be  given  to  any 
sum  of  money  paid  to  the  lord  on  a  transfer  of  the 
tenant's  land,  whether  by  sale  or  in  consequence  of  his 
death.    Again,  the  vassal,  who  owed  everything  to  the 
bounty  of  his  lord,  might  naturally  be  expected  to 
assist  him  in  any  pressing  emergency.     Thus  if  the 
lord  were  taken  a  prisoner,  the  faithful  vassal  would 
be  bound  to  assist  in  procuring  his  ransom.     If  his 
eldest  son  were  knighted  or   his  daughter  married 
(both  matters  involving  considerable  outlay),  the  vassal 
would  be  expected  to  contribute ;  and  these  payments 
or  Aids,  at  first  voluntary,  soon  grew  to  be  regular  Aldi. 
incidents  of  his  tenure.    The  favours  conferred  on  the 


(r)  From  the  Latin  rdevare,  to  lift  or  take  up. 
(t)  In  aadent  times  alienation  was  accomplisbed  by  the  tenant's 
surendering  his  fee  to  the  lord,  who  regranted  to  the  tenant's  nominee. 
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Wardshipb 


Marriage. 


Escheat  and 
Forfeiture. 


tenant  benefited  his  family  as  well  as  himself.  It 
was  natural,  therefore,  diat  the  children  of  a  deceased 
tenant  should  seek  the  protection  of  their  benefactor. 
If  the  heir  was  under  age,  and  unable  to  render  the 
services  the  performance  of  which  had  been  the  condi- 
tion of  his  father's  tenure,  the  lord  would  constitute 
himself  his  guardian,  and  take  charge  of  his  lands 
until  the  heir  was  fit  to  do  so,  receiving  in  the  mean- 
time the  profits  of  the  estate  in  lieu  of  the  services  to 
which  he  was  entitled.  This  Wardship  continued  until 
the  heir,  if  a  male,  had  attained  the  age  of  twenty-one, 
or,  if  a  female,  that  of  fourteen  years.  It  then  came 
to  an  end,  and  the  heir  was  entitled  to  enter  into  pos- 
session of  the  land  without  paying  any  relief.  In 
addition  to  wardship  there  was  the  incident  of  Mar- 
riage. The  feudal  barons  were  often  engaged  in  small 
private  wars,  and  it  was  therefore  of  importance  to 
the  lord  that  no  tenant  of  his  should  wed  one  of  his 
enemies.  He  claimed,  in  consequence,  a  right  to  for- 
bid any  proposed  marriage,  and  if  he  were  the  guardian 
of  a  female  ward,  he  would  naturally  himself  look  out 
for  a  husband  for  her.  Lastly,  there  were  Escheat  and 
Forfeiture.  If  the  tenant  died  without  heirs,  the  land 
"  escheated "  (t)  to  the  lord  who  had  granted  it ;  if 
he  neglected  to  perform  the  services  due  from  him,  or 
if  he  were  convicted  of  cowardice,  or  of  some  grievous 
crime,  his  feud  was  taken  from  him,  and  became  for- 
feited to  his  lord. 


Bardeni  of 
tenure  by 
Knight  Ser- 
▼ioe  become 
very  heavy. 


But  these  incidents,  not  unreasonable  in  their  origin, 
and  so  long  as  they  were  kept  within  due  limits,  came 
in  time  to  assume  formidable  proportions,  and  the 
burdens  which  they  imposed  seemed  the  more  grievous 
as  the  original  principle  on  which  feuds  were  con- 
ferred was  lost  sight  of.  For  in  time  the  transmission 
of  a  man's  feud  to  his  heir,  or  the  alienation  of  it  dur- 
ing his  lifetime,  originally  matters  of  favour,  grew  to 


{t)  From  the  French  etokoir,  to  fall  in. 
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be  looked  upon  as  rights,  whilst  on  the  other  hand  the 
lords  took  every  opportunity  of  enriching  themselves 
at  the  expense  of  tenants  who  no  longer  recognised 
them  as  their  benefactors.  Thus  a  fine  was  still  im- 
posed on  alienation  or  succession,  whilst  the  amounts 
claimed  were  at  first  arbitrary,  although  afterwards 
regulated  according  to  the  value  of  the  land.  Aids 
too  were  claimed  on  various  pretexts  other  than  those 
originally  contemplated.  But  it  was  chiefly  in  the 
matters  of  wardship  and  marriage  that  the  rapacity  of 
the  lords  was  shown.  For  the  lord,  who  formerly  was 
the  careful  guardian  of  the  heir's  estate,  now  began 
to  consider  his  charge  as  a  mere  opportunity  for  plun- 
der. Timber  was  cut  down,  hedges  and  buildings 
allowed  to  fall  into  decay,  and,  in  addition,  the  heir 
was  now  compelled  to  pay  a  sum  equal  to  half  a  year's 
value  of  his  land  before  the  lord  would  grant  him  that 
livery  of  seisin  necessary  to  perfect  his  title.  As  to 
marriage,  the  lord  now  claimed  the  right  to  dispose  of 
his  ward  in  matrimony,  and  to  suggest  a  match  which 
he  considered  suitable,  having  previously  bargained  to 
receive  a  sum  of  money  from  the  relatives  of  the  pro- 
posed husband  or  wife.  The  ward  who  refused  to 
come  into  this  arrangement  was  liable,  if  a  male,  to 
forfeit  double  the  sum  which  the  lord  was  to  have 
received ;  or,  if  a  female,  could  not  sue  out  her  livery 
imtil  she  attained  the  age  of  twenty-one :  whilst  even 
if  the  lord  had  not  proposed  any  marriage,  he  was 
entitled,  on  the  ward's  coming  of  age,  to  such  a  sum 
as  he  might  be  expected  to  have  received  had  he  nego- 
tiated an  alliance. 

It  must  not  be  imagined  that  the  lords  themselves 
received  any  better  treatment  at  the  hands  of  the 
king.  On  the  contrary,  the  burdens  imposed  on  them 
were  still  more  grievous,  and  formed  some  excuse  for 
the  pressure  which  they  put  on  their  own  tenants. 
For  in  addition  to  those  already  mentioned,  the  ten- 
ants in  capite  were  liable  to  that  of  Primer  Seisin,  or 

B 
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right  which  the  king  had  to  take  the  profits  of  an 
estate  for  a  year  and  a  half  after  the  heir  had  attained 
full  age ;  and  besides  this,  every  heir  was  bound  to  be 
made  a  knight,  an  occasion  which  served  as  a  pretext 
for  fresh  extortions  (u), 
• 

Another  and  more  recent  burden  pressed  heavily 
upon  all  tenants  by  Knight  Service,  whether  from  the 
king  or  from  a  mesne  lord.  The  obligation  of  mili- 
tary service  had  been  at  first  personal,  but  after  a 
short  time  it  became  usual  for  the  army  to  be  made 
up  of  hired  soldiery,  the  tenants  by  Knight  Service 
paying  a  tax  called  Escuage  in  lieu  of  personal  service 
(v).  From  the  time  of  Henry  the  Third  escuage  be- 
came almost  universal  (so  that  the  name  of  Tenure  by 
Escuage  replaced  that  of  Tenure  by  Knight  Service) ; 
and  although  knights  and  gentlemen  might  be  found 
serving  in  the  army,  they  did  so  for  pay,  and  not  by 
virtue  of  their  birth  or  the  tenure  of  their  land  (w). 

AdvantageB  of  From  many  of  these  burdens  Socage  tenure  was 
ovOT  to^Se  by  fr®®»  whilst  thoso  which  it  did  sustain  pressed  less 
Knight  Ser-     heavily.     Thus  Relief  was  due  from  the  heir  of  a 

vice.  ^ 

tenant  in  Socage ;  but  it  consisted  simply  in  the  pay- 
ment of  a  sum  equivalent  to  one  year's  rental  of  the 
land.  Fines  were  payable  on  alienation,  and  lands 
held  in  Socage  were  liable  to  Escheat  and  Forfeiture. 
The  tenants  were  also  bound  to  furnish  Aids  for 
knighting  the  lord's  son  and  marrying  his  eldest 
daughter.  And  tenants  in  Socage  became  further 
liable  to  payment  of  Escuage,  but  the  amount  was 
always  certain  (x).  But  it  was  principally  in  respect 
of  Wardship  and  Marriage  that  Socage  tenure  and 
that  by  Knight  Service  differed:  for  in  the  former 

(u)  For  an  iUustration  of  the  height  to  which  these  abuses  had  risexij 
see  Chrittie^t  Menioirt  of  SkafteBbury^  pp.  7-12. 

(v)  This  tax  stiU  remained  uncertain,  being  assessed  by  Parliament 
after  the  termination  of  a  war.    Litt.  Ten.  s.  98. 

(10)  2  Hallam's  Middle  Ages,  479. 

{x)  Litt  Ten.  s.  9& 
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the  wardship  of  an  infant  heir  did  not  belong  to 
the  lord  (inasmuch  as  he  was  not  entitled  to  claim 
military  service),  but  to  the  infant's  nearest  relation, 
not  being  one  capable  of  succeeding  him  by  descent, 
who,  on  the  infant's  coming  of  age,  was  bound  to 
account  to  him  for  all  rents  and  profits  of  the  land 
received  during  minority;  and  in  like  manner  the 
guardian  could  gain  no  benefit  by  his  ward's  marriage. 

Whilst  the  free  tenures  thus  put  on  new  burdens,  improyement 
the  position  of  the  tenants  by  base  tenure  gradually  Tenure!"* 
improved.  The  clergy  of  that  day  lost  no  opportunity 
of  impressing  upon  the  lords  the  sinfulness  of  keeping 
their  Christian  brethren  in  bondage,  whilst  the  courts 
were  quick  to  construe  any  dealings  between  the  lord 
and  his  villein  as  the  manumission  of  the  latter  (y). 
The  consequence  was  that  by  the  time  of  Edward  the 
Sixth  nearly  all  the  villeins  had  become  freemen, 
except  a  few  belonging  to  the  clergy  (z). 

At  the  same  time  that  the  personal  status  of  the 
villeins  was  thus  changed  for  the  better,  their  tenure 
also  improved  For  when  it  became  usual  to  allow 
them  and  their  children  to  enjoy  their  possessions 
without  interruption,  the  courts  began  to  decide  that 
they  had  acquired,  by  their  long-continued  enjoyment, 
a  right  to  hold  their  lands  without  reference  to  their 
lord's  will,  so  long  as  they  performed  their  accustomed 
services,  which  now  included  fealty.  From  this  the 
next  step  was,  as  in  the  case  of  feuds,  to  make  to 
them  grants  of  land  so  worded  as  to  entitle  their 
issue,  if  they  had  any,  to  succeed  them.  Their  lands 
were  still  granted  to  them  to  be  held  at  the  will  of 
their  lord,  and  their  tenure  was  stUl  conditional  on 
the  performance  of  their  due  services,  and  had  as  its 
incidents  Belief  (here  called  Heriots),  Fines,  Escheat, 


(y)  Thus  taking  homage  fiom  a  villein  made  him  a  freeman, 
(s)  2  Bl  Com.  96. 
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and  Forfeiture ;  but  gradually  such  grants  came  to 
express  that  the  tenant  was  to  hold,  not  only  at  the 
will  of  the  lord,  but  *'  according  to  the  custom  of  the 
manor;"  and  these  words  were  laid  hold  of  by  the 
courts  as  a  means  of  restricting  the  lord's  privileges. 
For  it  was  now  said  that  the  lord's  will  ipust  not  be 
arbitrary,  but  that  the  tenant  who  could  show  that  it 
had  been  the  custom  that  lands  should  be  permitted 
to  remain  in  the  same  family  should  not  be  turned 
out  of  his  land  so  long  as  he  performed  the  services 
due  from  him,  and  this  rule  held  good  even  in  the 
case  of  grants  made  only  for  a  life  or  lives,  if  it  could 
be  shown  to  be  the  invariable  custom  of  the  manor 
to  renew  them  from  time  to  time  as  became  necessary. 
The  tenants  were  also  held  entitled  to  any  privileges 
which  had  been  enjoyed  by  them  time  out  of  mind ; 
and,  in  the  same  way,  the  heriots  and  fines  to  be  paid 
were  to  be  regulated  by  the  custom  of  the  manor,  and 
even  the  custom  was  afterwards  made  subject  to  the 
condition  that  it  must  be  reasonable. 

Establuhment  When  the  viUeins  thus  came  to  acquire  a  prescrip- 
Courte.^"^*^  tive  right  to  their  lands,  it  was  the  interest  both  of 
the  lords  and  of  themselves  to  preserve  an  accurate 
record  of  the  lands  which  they  held,  and  of  the 
various  customary  rents  and  services  on  which  they 
held  them.  For  this  purpose  Customary  Courts  were 
established,  at  which,  by  analogy  to  the  Court  Baron, 
all  the  customary  tenants  were  bound  to  attend.  But, 
unlike  the  freeholders  at  a  Court  Baron,  the  customary 
tenants  were  not  judges,  that  office  being  held  by  the 
lord's  steward.  At  each  meeting  of  this  court,  which 
generally  took  place  once  in  three  weeks,  the  steward 
produced  the  roll  of  the  manor  containing  the  names 
of  the  tenants  and  their  services,  the  tenants,  who 
were  said  to  form  the  Homage,  proceeded  to  "  present " 
for  the  information  of  the  lord  any  matters  affecting 
the  manor  which  had  taken  place  since  the  last  sitting, 
and  these  were  all  duly  entered  by  the  steward  on  the 
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court  roll.    Tenants  of  this  kind  received  no  deed  or 

evidence  of  their  title,  which  depended  entirely  upon 

the  court  roll  and  upon  the  copies  of,  or  extracts  from, 

it  made  by  the  steward.    For  this  reason  these  tenants 

became  known  as  tenants  by  Copy  of  Court  Eoll,  or 

Copyholders,  and  their  tenure  as  Copyhold  (a),  and  viUein  Tenure 

thus  their  -position  was  made  much  the  same  as  that  Copyhoid*"* 

of  the  tenants  by  Villein  Socage :  the  various  ser-  Tenure. 

vices  which  they  were  bound  to  render  being,  as  a 

rule,  gradually  converted  into  fixed  money  payments. 

Thus  the  copyholders  practically  acquired  fees,  but 

the  tenure  itself  remained,  in  contemplation  of  law, 

one  at  the  will  of  the  lord,  and  is  still  spoken  of  as  Copyhold 

base,  in  contradistinction  to  the  free  Socage  tenure  bwe!'* " "  * 

which  exists  at  the  present  day. 

The  heavy  burdens  of  tenure  by  Knight  Service  Tenure  by 
were  partly  taken  away  by  the  charter  of  Henry  the  viMtumedinto 
First,  and  by  the  Great  Charter  of  John,  but  still  Socage  Tenure, 
continued  to  exist,  although  in  a  lesser  degrea  As 
trade  increased,  and  the  middle  classes  obtained  more 
influence,  the  grievance  of  military  tenures  became 
intolerable.  Consequently,  at  the  Eestoration  of 
Charles  the  Second,  Parliament  seized  the  oppor- 
tunity of  abolishing  military  tenures,  and  a  law  (b) 
was  passed,  enacting  that  all  wardships,  liveries, 
primer  seisins,  values  and  forfeitures  of  marriage,  by 
reason  of  any  tenure  of  the  king  or  others,  be  totally 
taken  away :  that  all  fines  for  alienations,  tenures  by 
homage,  knight  service,  and  escuage,  and  also  all  aids 
for  marrying  the  daughter  and  knighting  the  son,  and 
all  tenures  of  the  king  in  captie,  be  likewise  taken 
away ;  and  that  all  sorts  of  tenures  held  of  the  king 
or  others  be  turned  into  free  and  common  Socage,  save 
only  tenures  in  frankalmoign,  copyholds,  and  the 
honorary  services  of  grand-serjeanty,  which  consisted 


(o)  Co.  Litt  58» 
(6)  12  Car.  IL  &  24. 
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in  carrying  the  king's  banner  or  his  sword,  or  in  being 
his  butler,  champion,  or  other  officer  at  his  coronation. 

We  have  now  seen  how  tenure  by  Knight  Service 
became  merged  in  that  of  Socage,  and  also  how  Copy- 
hold Tenure  became  gradually  established  amongst  us ; 
the  result  being  that  these  two  tenures,  the  one  free, 
the  other  base,  are  the  only  kinds  by  which  land  is 
now  held  in  England.  We  proceed  next  to  inquire 
what  estates  may  be  held  in  land ;  and  this  will  in- 
volve the  necessity  of  first  tracing  the  steps  by  which 
the  present  power  of  alienating  real  property  was 
arrived  at 

Earlier  fees  It  has  been  previously  mentioned  that  one  of  the 

to  the^tenuit'B  earliest  forms  of  estates  in  land  was  that  which  con- 
iwue.  ferred  an  estate  for  life  upon  the  recipient,  and  at  the 

same  time  gave  his  children,  if  he  had  any,  a  right  to 
succeed  him  in  the  possession  of  the  land  after  his 
death.     These  estates  were,  as  we  have  seen,  called 
Feuds  or  Fees,  and  the  course  of  descent  was  usually 
to  the  eldest  son  and  his  issue,  or,  if  he  had  none,  then 
to  the  next  son  and  his  issue,  and  so  on ;  and  failing 
these,  to  the  daughters  and  their  issue.     But  in  the 
event  of  the  tenant's  having  no  issue,  or  of  his  issue 
failing,  his  estate  escheated  to  his  lord.     When  fees 
were  first  established,  the  deed  which  usually  followed 
Fees  were        livery  of  scisin  expressed  that  the  land  in  question 
S?ff^aSiVh?B  ^^^  ^®®^  granted  to  the  tenant  or  "  feoffee  "  and  his 
heir*.    ^^         "  heirs."     The  word  "  heirs "  originally  meant  only  a 
^inaUy  meant  man's  issue,  they  alone  being  the  persons  entitled  to 
"■^®*  succeed  him.     Gradually,  however,  it  became  allow- 

able, if  a  tenant  died  without  issue,  for  at  first  a 
Heirs  now  in-  brother,  and  finally,  all  collateral  relations,  provided 
aL^d  oou7te^  they  were  descended  from,  and  were  of  the  blood  of, 
relations  cap-  the  original  feoffec  (c),  to  succeed  to  the  feud,  and  the 
sion.  word  "  heirs  "  thus  came  to  include  all  such  persons. 

(c)  Wright,  Ten.  18. 
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The  heir,  whoever  he  might  be,  was  entitled  to  succeed 

to  a  fee,  not  by  reason  of  any  favour  of  the  tenant  in 

possession  of  it,  but  because  he  had  been  designated 

for  that  purpose  in  the  grant  of  the  fee.    He  had  thus 

a  material  interest  in  preserving  the  fee,  and  his  con-  Heir's  oonaent 

sent  was  therefore,  at  first,  necessary  to  allow  of  its  l!i[i^7orSieiia. 

alienation.     So  also  was  that  of  the  lord,  for  he,  hav-  Jion  jf » ^^'  ^ 

,,.,..      Lord's  consent 

mg  granted  it  to  certain  persons,  had  a  right  to  insist  also  necessary, 
that  no  one  else  should  hold  it,  since  otherwise  the 
rents  and  services  on  condition  of  rendering  which  it 
had  been  granted  might  not  be  properly  performed, 
and  the  lord  would  also  have  less  chance  of  regaining 
the  lands  by  escheat.  But  when  the  word  "  heirs  "  Lords  permit 
came  to  have  a  more  comprehensive  meaning,  the  t^^^^ 
lord's  prospect  of  escheat  was  considerably  diminished. 
He  had  therefore  no  great  interest  in  preventing  his 
tenant  from  alienating  a  part  of  his  fee :  on  the  con- 
trary, if  he  could  get  an  immediate  payment  or  fine 
for  giving  his  consent,  alienation  was  to  his  advan- 
tage, for  the  old  tenant  still  remained  subject  to  the 
performance  of  all  the  services  due  to  the  lord,  whilst 
the  land  acquired  by  the  new  tenant  remained  litible 
for  the  payment  of  all  the  rents  in  consideration  of 
which  it  had  been  originally  granted  (d).  Moreover, 
the  lords  took  care,  after  a  time,  to  guard  themselves 
against  risk  of  losing  their  tenant's  services  by  insert- 
ing in  the  Great  Charter  of  Henry  the  Third  a  proviso 
(e)  that  no  freeman  should,  from  thenceforth,  give  or 
sell  any  part  of  his  land,  but  so  that,  of  the  residue, 
the  lord  of  the  fee  might  have  the  services  due  to  him 
which  belonged  to  the  fee.  Since,  then,  the  tenant, 
who  was  anxious  to  sell  his  land,  and  the  lord,  who 
was  the  only  person  powerful  enough  to  prevent 
him,  had  come  to  an  understanding  on  the  subject,  it 
is  not  to  be  wondered  at  that  the  heir's  right  of  sue-  Heir's  consent 
cession  was  soon  ignored,  and  his  power  of  forbidding 


became  un- 
necessary. 


(d)  Perkins'  Profitable  Book,  s.  674. 

(e)  9  Hen.  III.  0.  32. 
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a  transfer  of  the  fee  lost  to  him.  These  changes  were 
not  mdeed  effected  all  at  once ;  for  instance,  the  first 
law,  which  permitted  the  alienation  (/)  of  fees,  only 
applied  to  lands  which  a  man  had  himself  purchased, 
which  must,  moreover,  have  been  expressed  to  be 
granted  to  him,  his  heirs,  and  ^  assigns ; "  and  after- 
wards, when  the  alienation  of  inherited  lands  was 
permitted,  its  exercise  was  limited  to  one-fourth  of 
such  lands  (^).  But  as  early  as  the  year  1290,  the 
statute  of  Quia  Erwptcres  (h),  to  which  we  shall  have 
occasion  to  refer  again  presently,  allowed  all  persons 
except  the  king's  tenants  in  capite  to  alienate  all  or 
any  part  of  their  lands  at  their  discretion.  And  even 
these  tenants  in  capite  were  not  long  afterwards  (i) 
permitted  to  alienate  their  fees  on  paying  a  fine  to 
the  king. 

Patting  of  the  The  loss  of  the  heir's  right  to  prevent  the  alienation 
QuaEmp-  o(  a  fee  bid  fair  at  one  time  to  involve  the  loss  to  the 
^'^^'  lord  of  the  feudal  rights  subject  to  which  the  fee  was 

held.  For  when  once  the  privilege  of  alienating  fees 
without  the  heir's  consent  had  obtained  a  firm  footing, 
the  tenants  began  to  look  upon  them  as  their  own; 
and  taking  advantage,  probably,  of  the  disordered 
state  of  the  kingdom  at  the  time  of  the  Crusades, 
began,  without  the  consent  of  their  lords,  themselves 
to  "  subinfeudate  "  to  subtenants,  without  any  reference 
to  the  lord,  whose  seignorial  rights  were  thus  infringed 
upon.  But  when  the  kingdom  became  more  settled 
under  Edward  the  First,  the  lords  quickly  resumed 
their  former  rights.  It  was  too  late  to  forbid  the 
transfer  of  a  fee  without  the  lord's  consent,  but  they 
put  a  stop  to  the  practice  of  subinfeudation  by  causing 
to  be  passed  a  statute  (k)^  (known,  from  its  opening 


(/)  LL  Hen.  I.  0.  70. 
C^)  2  BL  Com.  289. 
(A)  x8  Ed.  I.  Stat.  i. 
{%)  I  Ed.  III.  c.  12. 
{h)  18  Ed.  I.  Stat.  I. 
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words  (Z),  as  the  statute  of  Quia  Umptores),  which  en- 
acted (m)  that  it  should  be  lawful  for  every  freeman 
to  sell  at  his  own  pleasure  his  lands  and  tenements,  or 
part  of  them,  but  so  that  the  feoffee  should  hold  the 
same  of  the  chief  lord  of  the  same  fee  by  such  services 
and  customs  as  his  feoffor  held  before,  and  (n)  that  if 
he  sold  any  part  of  such  lands  and  tenements  to  any, 
the  feoffee  should  immediately  hold  it  of  the  chief 
lord,  and  should  be  forthwith  charged  with  the  ser- 
vices, for  so  much  as  pertained  or  ought  to  pertain  to 
the  same  chief  lord,  for  the  same  parcel,  according  to 
the  quantity  of  the  land  or  tenement  so  sold.  The 
alienation  of  a  fee  which  had  been  granted  to  a  man 
and  his  heirs,  or  to  him,  his  heirs,  and  assigns,  was 
thus  established,  and  involved  the  right  to  transfer 
an  estate  granted  to  the  feoffor  for  life  only,  which, 
when  it  came  into  the  hands  of  another  person,  was 
called  an  estate  pur  autre  vie,  one,  that  is,  held  for  the 
lifetime  of  another.  But  during  the  period  of  time 
necessary  to  bring  about  these  changes  there  had 
grown  up  another  kind  of  fee,  to  which  different  rules 
applied,  and  which  now  claims  our  consideration. 

It  will  be  recollected  that  the  earlier  fees  descended  Origin  of  the 
only  to  a  man's  issue,  and  that  the  word  "heirs"  ^ 
denoted  only  persons  answering  to  that  description. 
It  is  probable  that  fees  limited  to  the  feoffee's  issue 
were  the  only  kind  known  at  the  time  of  the  Conquest, 
since  fees  only  began  to  be  introduced  into  Europe 
about  the  year  looo  (o).  It  was  immaterial,  there- 
fore, at  that  time,  whether  a  grant  were  made  to  a 
man  and  **  his  heirs,"  or  to  him  and  "  the  heirs  of  his 
body."  But  when  the  word  "  heirs  "  came  to  mean  a 
great  many  people  besides  the  feoffee's  issue,  there 
arose  a  marked  difference  between  the  two  forms  of 


{I)  All  the  older  statutes  were  in  l^al  Latin* 

(m)  G.  I. 

in)  C.  2. 

(o)  Somner  on  Garelkind,  loa. 
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Conditional 
Feos. 


Statute  Dt 
Donii. 


grant.  For  although  the  new  construction  put  upon 
the  word  "  heirs,''  by  taking  away  to  a  great  extent 
the  lord's  chances  of  escheat,  rendered  him  indifferent 
to  the  alienation  of  a  fee  granted  to  a  man  and  his 
heirs,  it  was  far  otherwise  when  the  fee  had  been 
given  to  a  man  and  the  heirs  of  his  body,  since  these 
words  did  not  admit  of  any  laiger  interpretation,  and 
consequently  the  lord's  chances  of  escheat  were  still  of 
considerable  value.  Hence  although  when  fees  began 
to  be  alienated,  those  granted  in  such  a  manner  be- 
came capable  of  transfer,  a  certain  amount  of  restric- 
tion was  imposed  with  regard  to  them.  For  the  courts 
held  that  such  a  fee  only  conferred  an  alienable  interest 
provided  that  the  grantee  had  issue  bom  to  him ;  and 
that  until  that  event  happened,  he  could  not  part  with 
his  fee.  Such  fees  acquired,  in  consequence,  the  name 
of  Conditional  Fees,  as  being  conferred  on  condition 
that  the  feoffee  had  issue,  failing  which  they  reverted 
to  the  lord.  This  view  of  the  case  did  not,  however, 
by  any  means  please  the  lords,  who  saw  their  chances 
of  escheat  thus  seriously  diminished.  Therefore,  in 
the  reign  of  Edward  the  First,  shortly  before  the  pass- 
ing of  the  statute  of  Quia  JSmptores,  another  Act  (p) 
was  passed,  known  as  the  Statute  J)e  Bonis  Conditionr 
aiibus,  which,  first  reciting  that  in  cases  of  lands  given 
upon  condition,  after  issue  begotten  and  bom  between 
them  unto  whom  they  were  given  upon  such  condi- 
tion, heretofore  such  feoffees  had  power  to  aliene  the 
land  so  given  and  to  disinherit  their  issue  of  their 
land,  contrary  to  the  minds  of  the  givers,  and  contrary 
to  the  form  expressed  in  the  gift,  enacted  that  thence- 
forth the  will  of  the  donor  should  be  observed  accord- 
ing to  the  words  expressed  in  the  deed  of  gifb,  and 
that  lands  or  tenements  given  to  a  man  and  the  heirs 
of  his  body  or  the  like  should  go  to  his  issue,  if  any, 
or,  if  there  were  no  such  issue,  should  revert  to  the 
donor  and  his  heirs.     Such  an  estate  in  consequence 


(p)  13  Ed  I.  St.  I. 
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lost  its  name  of  a  Conditional  Fee,  and  acquired  that  of  Conditional 
Fee  Tail  (j),  since  it  was  cut  down,  or  mutilated,  by  the  f  FeST^u*"*^ 
exclusion  of  the  heirs  general,  and  was  to  last  only  so  other  fen 
long  as  there  remained  heirs  of  the  body  of  him  on  simple.  ^* 
whom  it  was  bestowed.    At  the  same  time  a  fee  granted 
to  a  man  and  his  heirs  became  known  as  a  Fee  Simple. 
Fees  Tail  remained  inalienable  for  about  two  hundred 
years  after  the  statute  De  Donis,  after  which  time  they 
became,  as  we  shall  see  hereafter,  capable  of  being  turned 
into  Fees  Simple,  and  therefore  subject  to  alienation. 

It  will  be  observed  that  we  have  hitherto  spoken  Alienation  of 
only  of  the  alienation  of  an  estate  during  its  owner's  ^^**  ^^  ^^^^ 
lifetime,  alienation  by  will  not  having  been  estab- 
lished until  comparatively  recent  times.  One  reason 
for  this  was  that  the  feudal  system  only  permitted 
land  to  be  transferred  by  public  delivery  of  the  im- 
mediate ownership  of  it,  a  rule  evidently  inconsistent 
with  a  transfer  by  wilL  To  a  certain  extent  this  diffi- 
culty was  overcome  by  making  a  feoffioient  and  livery 
of  seisin  to  a  person  who  was,  after  the  death  of  the 
feoffor,  to  hold  it  for  the  benefit  of  such  persons  as 
the  feoffor  desired;  and  this  transaction  would  be 
upheld  by  the  Court  of  Chancery.  But  the  right  of 
alienation  by  will  was  not  recognised  by  the  Common 
Law  or  by  statute  until  the  time  of  Henry  the  Eighth. 
In  the  reign  of  that  king  an  Act  (r)  was  passed  which 
enacted  that  all  and  every  person  having,  or  who  there- 
after should  have,  any  manors,  lands,  tenements,  or 
hereditaments  holden  in  Socage,  or  of  the  nature  of 
Socage  tenure,  should  have  full  and  free  liberty,  power, 
and  authority,  to  give,  dispose,  will,  and  devise  as  well, 
by  his  last  will  and  testament  in  writing,  or  otherwise 
by  any  act  or  acts  lawfully  executed  in  his  lifetime, 
all  his  said  manors,  lands,  tenements,  and  heredita- 
ments, at  his  free  will  and  pleasure ;  and  when  by  the 


(9)  French  taOll 

(r)  32  Hen.  YIII.  0.  I. 
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Act  of  Charles  the  Second  previously  mentioned  (5), 
the  greater  part  of  the  land  in  this  country  became 
held  by  Socage,  the  power  of  alienation  by  will  be- 
came of  great  value.  It  did  not,  however,  until  recent 
times,  enable  a  person  to  dispose  of  real  property 
other  than  that  which  he  had  at  the  time  of  making 
his  will  But  by  the  present  Wills  Act  (t)  it  is 
enacted  (u)  that  the  power  of  disposition  by  will  shall 
extend  to  all  real  estate  to  which  the  testator  may  be 
entitled  at  the  time  of  his  death,  notwithstanding  that 
he  may  become  entitled  to  the  same  subsequently  to 
the  execution  of  his  will  The  earlier  Wills  Act  did 
not^  moreover,  extend  to  copyholds ;  but  we  shall  see, 
when  we  come  to  the  chapter  specially  devoted  to 
estates  in  land  of  this  tenure,  that  they  also  can  now 
be  disposed  of  both  during  lifetime  and  by  wilL 

Brtateifor  It  remains  to  add  a  few  words  on  the  subject  of 

Estates  for  Years.  The  Feudal  System,  as  we  have 
seen,  dealt  only  with  tenure  by  Military  Service:  it 
despised  all  others.  In  time,  however,  there  grew  up 
a  system  of  allowing  persons  of  inferior  degree  to 
cultivate  lands  belonging  to  the  lords  on  condition  of 
accounting  for  the  produce,  out  of  which  they  received 
a  certain  allowance  for  themselves.  They  were  thus 
little  more  than  bailiffs,  removable  at  their  lords' 
pleasure.  In  time,  however,  the  custom  of  letting 
lands  became  general,  and  such  a  tendency  ceased  to 
imply  a  necessary  superiority  on  the  part  of  the  person 
who  let  the  land  (or  "  lessor ")  over  the  person  to 
whom  it  was  let  (or  "  lessee  ").  The  lessees  conse- 
quently arrived  at  a  more  independent  position,  pay- 
ing a  fixed  rent  for  their  lands,  and,  provided  they  did 
this,  and  also  complied  with  any  other  conditions  on 
which  they  held,  were  entitled  to  undisturbed  posses- 
sion during  their  term. 


(«)  12  Car.  IL  a  24. 

(t)  7  Wm.  IV.  k  I  Vict,  a  26. 

(tt)  a  3. 
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At  first,  however,  they  had  this  right  as  against 
their  landlord  only.     For  although  a  lessee,  who  had 
been  wrongfully  turned  out  of  his  holding  by  his 
lessor,  was,  after  a  time,  permitted  to  bring  an  action 
of  ejectment  against  him,  and  thus  recover  the  land, 
besides  obtaining  damages  for  the  wrong  done,  the 
case  was  different  if  the  lessee  had  been  turned  out  by 
some  other  person  claiming  by  a  title  paramount  to 
that  of  the  lessor.     For  then  the  lessee  could  indeed 
bring  an  action  against  his  lessor  for  not  securing  him 
undisturbed  possession  of  the  land,  but  could   not 
recover  the  land  itsell     This  was  made  a  means  of 
defrauding  the  tenant,  for  a  lessor  who  wished  to  put 
an  end  to  a  lease  would  get  some  friendly  plaintiff  to 
bring  a  preconcerted  action  against  him  for  the  land,  • 
which  he  would  take  care  not  to  defend;  judgment 
would  accordingly  be    given  against   him,  and   the 
plaintiff  could  then  proceed  to  eject  the  lessee.     An 
Act,  known  as  the  Statute  of  Gloucester  (y),  was  passed 
in  the  reign  of  Edward  the  First,  with  a  view  to  put 
a  stop  to  this  practice,  but  with  little  effect ;  and  the 
lessee  still  remained  liable  to  be  ejected  by  the  pro- 
cess above  mentioned,  until  the  passing  of  the  21 
Hen.  VIII.,  CIS,  which  enacted  that  lessees,  whether 
holding  by  a  parol  or  written  lease,  or  by  one  by 
deed,  might  prove  that  the  action  was  fictitious,  and 
that  in  that  case  the  lessees  should,  notwithstanding 
such   actions,  hold    their   terms    according   to    their 
leases.     But  a  lease  was  never  recognised  by  the  law 
as  of  equal  dignity  with  estates  for  life  or  in  fee ;  it 
is  still,  therefore,  only  personal  estate,  and  the  feudal 
seisin  remains  in  the  person  who  has  the  first  estate  Estate  for 
for  life  or  in  fee,  after  the  term  comes  to  an  end ;  and  fa^hoid.**^* 
who  is  therefore  distinguished  as  the  freeholder,  since 
it  is  he,  and  not  the  lessee,  who  holds  from  the  lord  Always  alien- 
paramount     One  advantage  indeed  formerly  gained  **^^®* 
by  the  low  estimation  in  which  t^rms  of  years  are 

• 

{v)  6  Ed.  L  c.  II. 
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held  by  the  law  was  that  they  could  be,  unlike  more 
honourable  estates,  freely  disposed  of  either  during  the 
tenant's  lifetime  or  by  his  will;  but  this  advantage 
has  now  disappeared,  being,  as  we  have  seen,  no  longer 
peculiar  to  personal  estate. 

Summary.  The  estates,  therefore,  in  corporeal  hereditaments 

which  we  have  to  consider  are,  besides  the  minor 
estates  conferred  by  a  tenancy  at  will  or  at  sufferance 
(terms  to  be  explained  hereafter),  Estates  for  Years, 
Estates  for  Life,  Estates  in  Fee  Tail,  and  Estates  in 
Pee  Simple.  We  will  go  on  to  examine  them  separ- 
ately, taking  them  in  the  order  in  which  they  have 
just  been  named.  In  so  doing,  we  shall,  at  first,  treat 
of  such  estates  as  being  held  in  land  or  freehold 
tenure  only,  reserving  the  subjects  of  copyholds  for 
special  consideration  in  a  subsequent  chapter. 


(     31     ) 


CHAPTEE  IL 

OF   AN   ESTATE   FOR   YEABS. 

We  saw  in  the  previous  chapter  that  one  great  dis- 
tinction between  estates  for  years  and  those  for  life  or 
any  greater  interest  is  that  the  former  are  personal 
and  the  latter  real  property.  There  is  also  another 
way  in  which  the  difference  between  them  is  strongly 
marked.  In  early  times  no  freeman  would  conde- 
scend to  accept  an  estate  in  land  to  endure  for  a 
shorter  time  than  his  own  life;  and,  on  the  other 
hand,  no  man  not  a  freeman  was,  at  first,  allowed  to 
hold  land  for  so  long  a  time.  Hence  land  held  for 
life  or  for  any  longer  term  was  said  to  be  "  freehold  " 
(that  is,  held  by  a  freeman),  and  although  in  process 
of  time  it  was  thought  that  a  freeman  might  hold 
land  for  a  shorter  term  than  his  life  without  loss  of 
dignity,  the  old  distinction  still  remains  in  the  name ; 
consequently  the  estates  which  may  be  held  in  land 
are  divided  into  two  great  classes,  namely.  Estates  of  EstateBof Free. 
Freehold  (which  include  life  estates  and  estates  of^JJjj^j^ 
inheritance)  and  Estates  less  than  Freehold.  Of  the  *^^*^  Freehold, 
latter  kind,  estates  for  years  are  by  far  the  most  im- 
portant, and  the  consideration  of  them  will,  conse- 
quently, occupy  the  greater  part  of  this  chapter ;  but 
before  coming  to  them  a  few  remarks  are  necessary 
on  two  minor  varieties  of  estates  less  than  freehold, 
which  are  respectively  known  as  Estates  by  Suffer- 
ance and  Estates  at  Will.  We  shall,  therefore,  pro- 
ceed to  discuss  these,  and  in  doing  so  will  follow  the 
course  proposed  to  be  adopted  with  reference  to  all 
estates  with  which  we  are  about  to  deal,  by  inquiring, 
— ist,  What  they  are,  and  how  they  may  be  created ;  i 
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2nd,  The  incidents  attaching  to  them ;  and  3rd,  How 
they  may  be  alienated  or  put  an  end  to. 

Estate  by  suf-       An  estate  by  sufferance  is  where  one  who  comes  in 
erance.  ^^^  right  holds  over  without  right  (a).     If,  for  in- 

stance, a  tenant  for  years  after  the  expiration  of  his 
tenancy  continues  to  occupy  the  land  of  which  he 
was  tenant,  without  either  the  assent  or  dissent  of  his 
landlord,  he  is  a  tenant  by  sufferance,  the  law  not 
considering  him  a  trespasser,  because,  having  been 
originally  rightfully  in  possession,  it  will  be  assumed 
in  his  favour  that  he  is  so  still  It  will  not  be  ne- 
cessary to  say  any  more  about  this  estate,  since  it  is 
obvious  that  it  has  the  barest  existence,  and  can  only 
arise  by  implication  of  law,  inasmuch  as  any  recogni- 
tion of  it  by  the  owner  of  the  land  would  convert  it 
into  an  estate  at  will. 

Estate  at  will.       ^^  estate  at  will  has  been  defined  as  the  case  of 

Uow  created. 

lands  or  tenements  being  let  by  one  man  to  another, 
to  have  and  to  hold  to  him  at  the  will  of  the  lessor, 
by  force  of  which  lease  the  lessee  is  in  possession. 
In  this  case  the  lessee  is  called  a  tenant  at  will,  be- 
cause he  has  no  certain  or  sure  estate,  for  the  lessor 
may  put  him  out  at  what  time  pleaseth  him  (b).  But 
every  lease  at  will  must,  at  law,  be  at  the  will  of  both 
parties,  and  therefore  upon  a  lease  to  hold  at  the  will 
of  the  lessor,  the  law  implies  it  to  be  at  the  will  of 
the  lessee  also  (c),  and  consequently  the  lessee  may 
leave  whenever  he  pleases. 

Such  a  tenancy  seldom  exists  except  in  the  few 
cases  where  it  is  implied  by  law.  Thus,  if  a  trustee 
of  land,  who  is  in  the  eye  of  the  law  the  owner  of  thd 


(a)  Co.  Litt  57. 

(6)  No  notice  is  necessary— a  statement  of  the  lessor's  wiU  that  the 
tenancy  should  terminate  at  onoe  puts  an  end  to  it.  Pollen  v.  Bracer, 
7  C.  B.  (N.  S.)  371. 

(c)  Oa  Litt  55» 
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property  confided  to  him,  permits  the  person  who  has 
the  beneficial  interest  (and  who  is  called  his  cestui  que 
trust)  to  remain  in  possession, as  actual  occupant  of 
the  land,  the  law  will  imply  a  tenancy  at  will  on  the 
part  of  the  cestui  que  trust  (d).  Again,  an  implied 
tenancy  at  will  arises  in  the  case  of  a  person  entering 
upon  land  under  an  agreement  for  a  sale  of  it  to  him 
and  remaining  in  possession  after  the  contract  has 
gone  oflF  (e),  A  tenancy  at  will  may,  however,  exist 
by  express  agreement  between  the  parties,  where  the 
money  rent,  or  other  compensation  to  be  made  to  the 
lessor,  is  to  accrue  from  day  to  day,  and  is  not  refer- 
able to  a  year  or  any  aliquot  part  of  a  year  (/) ;  or 
where  there  is  no  rent  paid,  or  any  proof  of  an 
agreement  to  pay  rent  (g). 

The  incidents  of  the  estate  of  a  tenant  at  will  do  not  incidents  of  an 
call  for  much  notice,  since  both  his  responsibilities  and  ******  **  ^^^" 
his  privileges  are  very  limited.     He  is  not  bound  to 
take  any  care  of  the  property  which  he  occupies,  and 
is  not  therefore  accountable  for  "  permissive  waste," 
that  is,  for  allowing  buildings  or  fences  to  get  out  of 
repair  by  mere  neglect  (h).     But  he  is,  notwithstand- 
ing, in  general  entitled,   if  his  estate  is  summarily 
determined  by  his  lessor,  to  have  Emblements,  that  is.  Emblements. 
to  come  upon  the  land  after  the  expiration  of  his 
tenancy  in  order  to  take  away  such  crops  (provided 
they  produce  an  annual  profit)  as  were  sown  by  him 
during  his  occupation.     If,  however,  he  pays  a  rack 
rent,  or  rent  equal  to  the  annual  value  of  the  land, 
he  may  come  within  the  provisions  of  the   1 4  &  1 5 
Vict.,  c.   25  (i).     This  statute  enacts  (/)  that  when  14  &  15  Vkt. 
the  lease  or  tenancy  of  any  farms  or  lands  held  by  ^'  *^' 


id)  Metting  v.  Leak,  i6  G.  B.  652. 

(e)  Howard  v.  Shaw,  8  Mee  and  W.  1 19. 

(/)  JtichardMn  ▼.  Langridge,  4  Tannt.  128. 

{g)  Doe  ▼.  Wood,  14  Mee  and  W.  682. 

(^)  Harnett  v.  MaiUand,  16  Mee  and  W.  257. 

{%)  Haine$  ▼.  Weleh,  L.  R.  4  C.  F.  91. 

0)ai. 
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any  tenant  at  rack-rent  shall  determine  by  the  death 
or  cesser  of  the  estate  of  any  landlord  entitled  for 
his  life  or  any  other  uncertain  interest,  the  tenant 
shall,  instead  of  claims  to  emblements,  continue  to 
hold  until  the  expiration  of  the  then  current  year  of 
his  tenancy,  at  which  time  he  shall,  without  being 
required  to  give  or  receive  notice,  quit  upon  the  terms 
of  his  lease  or  holding,  in  the  same  manner  as  if 
his  tenancy  were  determined  by  effluxion  of  time,  or 
other  lawful  means,  during  the  continuance  of  his 
landlord's  estate.  The  succeeding  owner  is  to  be 
entitled  to  recover  (as  the  landlord  could  have  done  if 
his  interest  had  continued)  a  fair  proportion  of  the 
rent  for  the  period  elapsed  from  the  termination  of 
the  landlord's  interest  to  the  time  of  quitting;  and 
the  succeeding  owner  and  tenant  respectively  are 
to  be  entitled,  as  against  each  other,  to  all  the 
benefits,  and  be  subject  to  the  terms,  to  which  the 
landlord  and  tenant  respectively  would  have  been 
entitled  or  subject  in  case  the  tenancy  had  deter- 
mined in  manner  aforesaid  at  the  expiration  of  such 
current  year. 

Howtepancy  A  tenant  at  will  cannot  transfer  his  interest  to 
termiDed.  another  person,  either  during  his  lifetime  or  by  will, 
because  that  could  only  be  done  with  the  consent  of 
his  lessor,  and  this  consent  would,  of  itself,  create  a 
new  lease.  His  estate  is  put  an  end  to  by  the  death 
of  either  himself  or  his  lessor  (k),  or  by  any  act  of 
either  party  inconsistent  with  the  existence  of  the 
tenancy.  Thus  an  agreement  by  the  lessor  to  sell  his 
land  (Z),  or  his  making  a  new  lease  to  another  person, 
although  with  a  proviso  that  the  new  lessee  shall  not 
enter  upon  the  land  until  some  future  period,  at  once 
puts  an  end  to  the  tenancy  at  will ;  as  does  also  any 
act  by  the  lessor  in  regard  to  the  land  for  which  he 


{k)  Jamet  v.  Dean,  1 1  Vei.  383,  391. 
(Q  Danieli  ▼.  Davison,  16  Yes.  249,  252. 
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would  otherwise  be  liable  to  an  action  of  trespass  at 
the  suit  of  the  lessee  (m). 

The  inconveniences  which  attach  to  tenancies  at 
will  are  so  many  that  these  estates  are  not  favoured 
by  the  courts,  which  always  prefer,  if  possible,  to  con- 
strue them  as  leases  from  year  to  year  (n) ;  and  any 
reservation  of  a  yearly  rent  will  be  taken  to  imply  a 
tenancy  from  year  to  year  (o),  which  cannot  be  put  an 
end  to  by  either  party  without  due  notice.  This  last- 
mentioned  estate  is  only  a  modified  form  of  an  estate 
for  years,  to  which,  accordingly,  we  will  next  turn  our 
attention. 

An  estate  for  years  is  generally  spoken  of  as  a  Estate  for 
"term"  (p)  of  years,  because  it  is  essential  to  itsj**^;  „ 
existence  that  both  its  commencement  and  its  dura- 
tion should  be  either  certain  or  capable  of  being  made 
certain.  Littleton  defines  a  tenant  for  a  term  of  years 
thus : — '*  Tenant  for  a  term  of  years  is  where  a  man 
letteth  lands  or  tenements  to  another  for  a  term  of 
certain  years  at  the  number  of  years  that  is  accorded 
between  the  lessor  and  the  lessee,  and  the  lessee 
entereth  by  force  of  the  lease,  then  he  is  tenant  for 
years  "  {q).  The  term  for  which  the  lease  is  made  is 
called  in  every  case  a  term  of  years ;  for  although  the 
lease  may  be  made  for  only  half  a  year,  or  a  quarter, 
or  any  less  time,  this  lessee  is  respected  as  a  tenant 
for  years,  and  is  styled  so  in  some  legal  proceedings, 
a  year  being  the  shortest  term  which  the  law  in  this 
case  takes  notice  of  (r),  and  therefore  any  tenancy  of 
definite  duration,  as,  for  instance,  one  for  three  months 
certain,  is  a  term  (s).     The  grant  of  such  a  term  is 


(m)  Turner  ▼.  BtnneU^  9  Mee  and  W.  643. 

(n)  DanUU  ▼.  Davwrn,  16  Yes.  249,  252. 

(0)  Pope  V.  Oarland,  4  Yo.  and  C.  (Ex.)  394, 

Ip)  Latin  terminus^  an  end. 

iq)  Co.  Litt.  43^ 

(r)  2  BL  Com.  14a 

(•)  Doe  ▼.  Moe,  5  B.  and  Aid.  766. 
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also  called  a  "  demise/'  and  the  term  itself  is  distin- 
guished as  a  ''  cljiattel  real/'  a  phrase  which  points,  on 
the  one  hand,  to  the  fact  of  its  being  personal  property, 
and|  on  the  other,  to  its  connection  with  land. 

By  whom  it         A  term  of  years  may,  as  a  general  rule,  be  created 
may    cieated.  ^y  ^^^  ^^^  having  an  estate  greater  than  the  term 

itself.  Thus  not  only  can  a  tenant  in  fee  or  for  life 
create  a  term  of  years,  but,  moreover,  one  who  is  him- 
self a  tenant  for  years  can  carve  a  smaller  estate  out 
of  his  own.  The  grantor  (that  is,  the  person  making 
the  grant  of  the  term)  is  also  called  the  "  reversioner/' 
because  after  the  expiration  of  the  term  the  possession 
of  the  land  reverts  or  returns  to  him.  The  estate  left 
in  him  when  he  makes  the  grant  is  therefore  called 
his  "reversion."  But  if  he,  at  the  time  when  he 
creates  the  term,  parts  with  the  rest  of  his  estate  to 
another  person,  the  latter  is  called  a  "  remainder-man," 
and  his  estate  is  known  as  a  ''  remainder/'  A  lease 
made  by  a  tenant  for  years  out  of  his  own  term  was 
always  binding  on  his  representatives  after  his  death, 
but,  with  this  exception,  the  rule  at  one  time  was 
that  if  the  grantor  had  an  estate  less  than  a  fee-simple, 
all  leases  made  by  him  were  put  an  end  to  by  his 
dying  or  by  his  forfeiting  his  estate,  and  did  not  bind 

Tenant  in  taU.  the  reversioner  or  remainder-man.  Thus  if  a  tenant 
in  tail  made  a  lease,  and  died  before  the  expiration  of 
the  term,  the  lease  was  not  binding  even  on  his  issue. 

32  Hen.  VIII.  This  was  partly  remedied  by  the  3  2  Hen.  VIIL,  c. 

"'     '  28,  under  which  tenants  in  tail  were  enabled,  subject 

to  certain  restrictions,  to  make  leases  of  such  lands  as 
had  been  accustomed  to  be  let  for  the  last  twenty 
years  past,  for  a  period  not  exceeding  twenty-one 
years  or  three  lives.  Such  leases,  however,  only 
bound  the  issue  of  the  tenant  in  tail,  and  not  the 

Abolition  of     remainder-man   or  reversioner;  but  now,   under  the 

coTwiMAct.'  Statute  for  the  Abolition  of  Fines  and  Recoveries  (t\ 


(03*4  Wm.  IV.  c.  74,  S8.  15,  40,  41. 
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a  tenant  in  tail  can  make  a  lease  for  any  term  not 
exceeding  tventj-one  years,  provided  the  lease  is 
made  by  deed,  and  commences  from  the  date  of  such 
lease,  or  from  any  time  not  exceeding  twelve  calendar 
months  from  the  date  of  such  lease,  and  that  a  rent  is 
thereby  reserved,  which,  at  the  time  of  granting  such 
lease,  is  a  rack-rent,  or  not  less  than  five-sixth  parts 
of  a  rack-rent.  He  may  also  make  a  lease  for  any 
term,  by  deed  inroUed  according  to  the  provisions 
of  the  Act ;  and  all  such  leases  will  be  binding  on  the 
issue  in  tail,  reversioner,  and  remainder-man.  A 
tenant  in  taU  can,  moreover,  avail  himself  of  the 
provisions  of  the  Settled  Land  Act,  1882,  to  be  pre- 
sently m^itioned. 

The  Fines  and  Becoveries  Abolition  Act  rendered 
the  32  Hen.  YIII.,  c.  28,  unnecessary,  and  it  has 
therefore  been  repealed  except  so  much  of  it  as 
relates  to  leases  made  by  persons  having  an  estate  in 
right  of  their  churches. 

A  tenant  for  life  could  not,  at  one  time,  make  Tenant  for  life, 
leases   which   would    bind   the    persons   entitled   in 
reversion  or  remainder  after  his  death,  unless  express 
powers  for  that  purpose  had  been  given  to  him  by 
the  instrument  which  created  his  life  estate.     Sub- 
sequently   his    powers    were    enlarged    by     various 
statutes,  known   as   the  Settled  Estates  Act,  which  Settled  Estatet 
empowered  him  to  make  leases,  in  Some  cases  on  his    ®*' '  ^^* 
own  authority,  and  in  others  by  obtaining  the  sanction 
of  the  Court  of  Chancery  or  the  Chancery  Division. 
The  last  of  these  statutes,  called  The  Settled  Estates 
Act,  1877  (u),  is  still  in  force  so  far  as  it  is  not  incon- 
sistent with  the  Settled  Land  Act  1882  (t;),  which 
enables   a   tenant   for    life    (subject   to    the    provi- 
sions of  the  Act)  not  only  to  lease,  but  also  to  sell  the 


{u)  40  A;  41  Viot  e.  18. 
(v)  45  &  46  Viet  a  38. 
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Penons  under 
disability. 


Married 
women. 

Abolition  of 
Fines  and  Re- 
coTorioa  Aot. 


inheritance  of  the  settled  estate.  The  extent  and 
nature  of  these  powers  and  provisions  will  be  con- 
sidered in  detail  in  our  chapter  on  an  estate  for  life. 
With  regard  to  tenants  who  have  life  estates  by 
curtesy  or  in  dower  (terms  which  will  be  explained 
hereafter),  the  former  come  within  the  provisions  of 
both  the  statutes  above  mentioned;  the  latter  have 
the  same  powers  as  are  conferred  upon  an  ordinary 
tenant  for  life  by  the  Settled  Estates  Act,  1877  {w), 
but  they  do  not  appear  to  come  within  the  provisions 
of  the  Settled  Land  Act,  1882  (x). 

Terms  of  years  may,  moreover,  be  created  within 
certain  limits  by  persons  under  disability;  such  as 
married  women,  infants,  lunatics,  bankrupts,  and  con- 
victs. As  to  married  women,  besides  the  powers  con- 
ferred by  the  above-mentioned  Acts,  it  is  provided  by 
the  Act  for  the  Abolition  of  Fines  and  Recoveries  (y) 
that  it  shall  be  lawful  for  every  married  woman, 
except  where  she  is  a  tenant  in  tail,  by  deed  to  dis- 
pose of  lands  of  any  tenure  as  fully  and  effectually  as 
she  could  do  if  she  were  unmarried,  provided  that  she 
does  so  with  the  consent  of  her  husband,  and  that  the 
deed  in  question  is  publicly  acknowledged  by  her  in 
the  manner  prescribed  by  the  Act  And  a  lease  made 
by  a  husband  and  wife,  or  by  the  husband  alone,  of  a 
wife's  freehold  property,  although  without  any  special 
formalities,  is  binding  on  them  during  their  joint 
lives  (z).  If  the  married  woman  is  a  tenant  in  tail, 
she  can  make  a  lease  by  the  same  process  as  if  she 
were  unmarried,  but  with  the  additional  requisites  of 
obtaining  her  husband's  consent  and  acknowledging 
the  deed,  which,  moreover,  must  be  inroUed  if  the  leeise 
is  for  a  term  of  more  than  twenty-one  years,  or  if  it 
reserves  a  rent  less  than  five-sixths  of  a  rack-rent  (a). 

(to)  40  &  41  Vict.  o.  18. 

(x)  45  &  46  Vict  a  3S. 

(y)  3  &  4  Wm.  IV.  a  74,  a.  77. 

(s)  Bateman  v.  Allen,  Cro.  Eliz.  437,  438L 

(a)  3  &  4  Wm.  IV.  a  74,  sa.  40,  41. 
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It  may  be  convenient  to  mention  here  that  the 
above  and  subsequent  remarks  as  to  dealings  with 
property  by  a  married  woman  do  not  relate  to  property 
belonging  to  her  for  her  separate  use,  unless  expressly 
80  stated. 

Infants  cannot  of  themselves  make  binding  leases ;  infants, 
it  has  therefore  been  enacted  (h)  that  where  any  infant  n  Geo.  iv. 
is  seised  or  possessed  of,  or  entitled  to,  any  land  in  *  65!^^°^*  ' 
fee  or  in  tail,  or  to  any  leasehold  land  for  an  absolute 
interest,  it  shall  be  lawful  for  such  infant,  or  his  guar- 
dian in  the  name  of  such  infant,  by  the  direction  of 
the  Court  of  Chancery,  to  make  such  lease  of  the 
whole,  or  any  part,  of  his  land,  for  such  terms  of  years, 
and  subject  to  such  rents  and  covenants,  as  the  court 
shall  direct.  But  in  no  case  is  any  fine  or  premium 
to  be  taken,  and  the  best  rent  that  can  be  obtained, 
regard  being  had  to  the  nature  of  the  lease,  is  to  be 
reserved.  And  no  lease  is  to  be  made  of  the  capital 
mansion-house  and  the  park  and  grounds  respectively 
held  therewith,  for  any  period  exceeding  the  minority 
of  such  infant. 

The  Settled  Land  Act,  1882,  also  confers  upon 
trustees  and  guardians  of  infants  the  same  powers  as 
can  be  exercised  under  the  Act  by  a  tenant  for  life 
not  under  any  disability. 

The  principal  enactments  relating  to  leases  being  Lunatios. 
made  of  the  estates  of  lunatics  are  contained  in  the 
16  &  17  Vict.,  c.  70,  which  enacts  (c)  that  where  any  16  &  17  vict. 
lunatic  shall  be  seised  or  possessed  of,  or  entitled  to,  ^  ^ 
any  land  in  fee  or  in  tail,  or  to  leasehold  land  for  an 
absolute  interest,  the  committee  of  his  estate  may,  in 
his  name  and  on  his  behalf,  under  order  of  the  Lord 
Chancellor,  make  such  a  lease  of  the  land,  or  any 


(6)  By  the  ii  Geo.  IV.  &  i  Wm.  IV.  a  65,  a.  17. 
(c)  S.  129. 
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part  thereof,  as  the  Lord  Chancellor  shall  order. 
This  includes  (d)  power  to  make  leases  of  mines 
already  opened,  or  (e)  to  be  opened.  A  subsequent 
section  (/)  also  enables  committees,  with  the  sanction 
of  the  Lord  Chancellor,  to  execute  any  powers  of 
leasing  which  have  been  given  to  lunatics  who  have 
only  a  limited  interest  in  land.  All  leases  made  in 
18  &  19  Vict,  pursuance  of  this  Act  are,  by  the  18  &  19  Vict,  c. 
1 3,  declared  to  be  good  and  efiTectual  against  all  per- 
sons claiming  under  any  estate  tail  vested  in  any 
lunatic.  These  powers  also  are  extended  by  the 
Settled  Land  Act,  1882. 

Bankrupts  and  j^  to  the  Other  persons  under  disability,  two  modem 
32  &  33  viot.  Acts  have  given  to  the  trustees  of  bankrupts  (g)  and 
3^^  34  Vict  ^^®  administrators  of  convicts  (h)  powers  of  dealing 
o.  23.  'with  the  property  of  the  persons  whom  they  represent 

as  fully  as  those  persons  might  themselves  otherwise 

iStiteiAot      ^^^^  ^^^®'    Moreover,  the  Settled  Estates  Act,  1877, 

1877.        '     enacts  (i)  that  all  powers  given  by  the  Act  may  be 

exercised  by  the  trustees  of  the  property  of  bankrupts. 

Tiie  Crown.  The  Crown  is  empowered  (J),  subject  to  certain 

I  Anne,  o.  i.  conditions,  to  make  leases  for  terms  not  exceeding,  in 
10  Geo.  IV.  0.  ordinary  cases,  thirty-one  years,  or  three  lives,  or 
some  term  of  years  determinable  on  three  lives ;  and 
not  exceeding,  in  the  case  of  repairing  leases,  the  term 
of  fifty  years.  And  the  Commissioners  of  Woods  and 
Forests  may  (k)  grant  leases  of  Crown  land,  vested  in 
them,  for  thirty-one  years,  or,  in  the  case  of  leases  of 
buildings  or  of  ground  for  building  on  or  for  making 


(d)  S.  13a 

(«)  a  131. 

if)  S.  i33.i 


(?)  32  &  33  Vict,  a  7'f  M.  '5i  17. 
('*)  33  *  34  Vict.  0.  23, 1.  12. 
(»)  40  &  41  Vict  &  18, 1.  49. 
(j)  I  Anne,  c.  I,  s.  5. 
{}c)  10  Gea  lY.  0.  50,  n.  22-33. 


OF   AN   ESTATE   FOR  TEABS,  4 1 

gardens,  for  any  term  not  exceeding  ninety-nine  years, 
subject  to  the  conditions  of  the  enabling  Act  as  to  the 
leases  being  made  for  a  rent  amounting  to  the  full 
value  of  the  land  unless  they  are  granted  for  building 
purposes. 

As  to  Ecclesiastical    Corporations,   incumbents  of  EccieBiastioid 
livings  may  (I),  under  certain  conditions,  and  subject  -^yip^^"' 
to  obtaining  the  consent  of  their  patrons  and  bishops,  27- 
make  binding  leases  for  fourteen,  and  in  some  cases 
for  twenty-one  years.    And  by  the  5  &  6  Vict,  c.  108,  s  &  6  Vict.  c. 
ecclesiastical  corporations,  including  incumbents,  may, 
with  the  consent  of  their  patrons  and  bishops,  and  of 
the  Ecclesiastical  Commissioners,  make,  subject  to  cer- 
tain restrictions,  building  leases  for  terms  not  exceeding 
ninety*nine  years. 

Other  ecclesiastical  corporations  can  of  themselves  33  Hen.  viii. 
make  leases  of  lands  or  hereditaments  commonly  let  5  o^o.  iii.  c. 
for  twenty  years  before  such  leases  (m),  and  also  of  '7- 
tithes,  tolls,  and  other  incorporeal  hereditaments  (n), 
for  terms  not  exceeding  twenty-one  years  or  three 
lives  from  the  making  thereof,  subject  to  the  observ- 
ance of  certain  conditions.     They  may  also  (0),  with  5  &  6  Viot.  0. 
the  consent  of  the  Ecclesiastical  Commissioners  (p), 
make  building  leases  for  terms  not  exceeding  ninety- 
nine  years  (g),  and  leases   of  way-leaves  or  water- 
leaves  for  any  term  not  exceeding  sixty  years  (r),  sub- 
ject to  the  restrictions  contained  in  the  enabling  Act 
Moreover,  they  may  («),  under  special  circumstances, 
with  the  consent  of  the  Ecclesiastical  Commissioners, 
make  leases  for  such  terms,  and  subject  to  such  con- 


{l)   5  &  6  Vict  0.  27. 

<m)  32  Hen.  VIII.  c.  28,  aa.  i,  2. 

in)   5  Geo.  III.  c.  17. 

(0)  5  A;  6  Vict  c.  108. 

(p)  S.  20. 

{q)   S.  I. 

(r)  a  4. 

(•)  21  &  22  Viot  C.  57,  B.  I. 
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ditions,  aad  geneiallj  in  such  manner,  as  the  Com<» 

Uniyersities     missioneis  think  proper  and  advisable.    Special  powers 

21  &  22  vfot,'    of  leasing  have  also  been  given  by  statute  to  the  Univer- 

®*  1?"  xr-  i.  sities  of  Oxford,  Cambridge,  and  Durham,  and  the  Col- 
as &  24  Viot.  '  °  ' 

«•  59.  leges  of  Eton  and  Winchester  (t). 

MnnioipaiGor-  Municipal  Corporations  are  enabled  to  make  leases, 
4S & 46Vict.  subject  to  certain  restrictions.  For  imder  the  Muni- 
C.50.  cipal  Corporations  Act,  1882  (w),  they  may  make  a 

lease  of  any  corporate  lands  for  a  term  not  exceeding 
thirty-one  years  from  the  date  of  the  lease,  at  a 
reasonable  clear  yearly  rent  without  any  fine ;  they 
can  also  make  a  lease  for  a  term  not  exceeding 
seventy-five  years  from  the  date  of  the  lease,  and 
either  at  a  reserved  rent  or  on  a  fine,  or  both,  of 
tenements  or  hereditaments,  the  greater  part  of  the 
yearly  value  of  which,  at  the  date  of  the  lease,  consists 
(v)  of  any  buildings,  or  of  land  proper  for  the  erec- 
tion of  buildings,  or — where  the  lessee  agrees  to  erect 
a  building  or  buildings  of  greater  yearly  value  than 
the  land— -of  land  proper  for  gardens,  &c.,  to  be  used 
with  or  for  the  accommodation  of  houses  belonging 
to  the  corporation  or  to  other  persons.  A  municipal 
corporation  may  also  {w),  with  the  approval  of  the 
Treasury,  make  any  lease,  and  on  any  terms  or  con- 
ditions. 

Restrictions  on  There  are  also  certain  restrictions  imposed  on  the 
ioT  yeMs."  ^'  ground  of  public  policy  on  the  holding  of  estates  for 
Spiritual  per-  years.    Thus  it  is  enacted  by  the  i  &  2  Vict,  c.  106 

1 4*2  Vict.  c.    C^)'  ^^^^  ^^  s^*^  ^^*  ^  lawful  for  any  spiritual  person 

106.  ^ho  shall  be  licensed  or  otherwise  allowed  to  perform 

the  duties  of  any  ecclesiastical  office  whatever,  to  take 

to  farm,  for  occupation  by  himself,  by  lease,  grant. 


(t)  See  the  21  &  22  Vict  0.  44,  and  the  23  &  24  Vict.  0.  59. 
(«)  45  k  46  Vict  c.  50,  8.  108. 
(v)  Sie. 
(to)  S.  109. 
{x)  a  28.    ,    . 
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words,  or  otherwise,  for  term  of  life;  or  of  years,  or  at 
will,  any  lands  exceeding  eighty  acres  in  extent,  for 
the  purpose  of  occupying  or  using  or  cultivating  the 
same,  without  the  permission  in  writing  of  the  bishop 
of  the  diocese  specially  given  for  that  purpose ;  and 
this  license,  when  given,  is  not  to  be  for  a  term 
exceeding  seven  years.  With  regard  to  religious  and 
charitable  institutions,  their  power  of  taking  leases 
of  land  by  way  of  gift  is,  in  general,  limited  by  the 
Mortmain  Act  of  George  the  Second  (y),  which  requires  9  Geo.  11.  0. 
all  gifts  to  them  of  any  estate  or  interest  in  land  to  ^^' 
be  made  by  deed,  witnessed  by  two  witnesses,  twelve 
calendar  months  at  least  before  the  death  of  the 
donor  or  grantor,  and  inrolled  within  six  calendar 
months  from  the  time  of  its  execution.  There  are, 
however,  numerous  exceptions  to  this  enactment,  which, 
moreover,  does  not  apply  in  any  case  where  the  lease 
is  bond  fide  made  for  full  value. 

Besides  those  leases  which  are  made  binding  by  Leases  bj 
express  legislation,  there  is  another  variety  which  *"*^^^ 
owes  its  validity  to  a  rule  of  law.  For  if  a  lease  has 
been  granted  by  a  deed  to  which  both  the  lessor  and 
the  lessee  are  parties,  neither  of  them  can  afterwards 
put  an  end  to  it  on  the  ground  that  the  lessor  had  no 
estate  in  the  subject  of  the  demise  at  the  time  of 
making  this  lease,  the  execution  of  a  deed  being  in 
the  eye  of  the  law  a  solemn  act  which  a  man  cannot 
be  afterwards  heard  to  contradict.  Such  a  lease  is 
said  to  "work  by  estoppel,"  because  a  man's  act  or 
acceptance  estops  or  closes  his  mouth,  so  that  he  can- 
not allege  anything  contrary  to  his  deed.  If  the  lessor 
should  afterwards  acquire  an  estate  in  the  premises, 
the  lease  will  become  as  good  as  if  he  had  been 
entitled  all  along  to  make  the  demise  (z).  If,  how- 
ever, he  had,   from  the   first,  some  interest  in    the 


(y)  9  Geo.  II.  c.  36. 

{8}  Webb  ▼.  AtMin,  7  Man.  &  Gr.  701,  724. 
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premises,  the  lease  will  not  work  by  estoppel,  but  will 
be  held  to  transmit  such  interest  only,  although  it  may 
be  less  than  that  which  the  lessor  purports  to  grant ; 
the  reason  given  for  this  somewhat  curious  doctrine 
being  the  technical  one  that  one  deed  cannot  enure 
to  two  intents  (a);  and  this  rule  will  hold  good 
although  the  lessor  may  subsequently  acquire  a  greater 
estate. 

Model  of  Next  as  to  the  modes  by  which  an  estate  for  years 

Estatofoi^      may  be  created.    This  may  be  done  by  implication  of 
YeAFs.  lo^^  -[yy  paroi^  by  writing,  or  by  deed.    We  have  seen 

o/uw?  **  ^"  that  the  courts  lean  to  considering  the  payment  of 
rent  as  proof  of  an  intention  to  create  a  yearly  tenancy, 
and  that  a  tenancy  at  will  may  thus  be  enlarged  into 
the  greater  estate  of  a  tenancy  from  year  to  year.  A 
yearly  tenancy  may  also  arise  by  implication  of  law, 
although  it  was  the  intention  of  the  parties  to  create 
a  longer  term.  Thus  where  a  man,  having  entered  into 
an  agreement  for  a  lease,  was  let  into  possession  of 
the  premises,  and  paid  rent  according  to  the  terms 
of  the  agreement,  but  no  lease  was  executed ;  it  was 
held  that  a  tenancy  from  year  to  year  had  been 
created  {b).  And  the  receipt  of  rent  in  pursuance  of 
a  lease  granted  under  a  supposed  power  of  leasing 
which  did  not,  in  fact,  exist  (e),  or  in  pursuance  of  a 
lease  void  from  not  having  fulfilled  the  requirements 
of  the  Statute  of  Frauds  (d),  or  of  the  Beal  Property 
Amendment  Act  (e)  (both  of  which  will  be  referred  to 
presently),  have  been  held  to  create  tenancies  from 
year  to  year. 

By  p&roi  or  A  lease  for  a  term  of  years  may,  except  in  the  case 

y  wn  ing.      ^^  leases  under  statutory  powers,  be  granted  by  parol. 


(a)  Breretcn  v.  Evant^  Cro.  Eliz.  70a 

(6)  Doe  V,  Smith,  i  Mail  k  Ry.  137. 

{c)  Doe  ▼.  Mone,  I  B.  &  Ad.  365. 

(</)  29  Gar.  IL  o.  3.    Berry  v.  Lindley,  3  Mao.  ft  Gr.  498. 

(e)  8  A;  9  Vict  c.  106.    Lee  ▼.  Smith,  9  Ezch.  662. 
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or  by  writing,  if  the  term  does  not  exceed  three  years, 
and  if  the  rent  reserved  amounts  to  two-thirds  of  the 
full  improved  value  of  the  land  {/),  but  a  tenanoy  for 
any  longer  term,  or  for  a  lower  rent,  would  formerly, 
under  the  Statute  of  Frauds  (g)j  have  had  the  force 
and  effect  of  a  tenancy  at  will  only,  unless  created  by 
writing ;  and  now  it  is  enacted  by  the  Real  Property 
Amendment  Act  (h)  that  all  leases  formerly  required  By  deed, 
by  law  to  be  in  writing  are  to  be  made  by  deed,  that  ^,Smwu^ 
is»  by  an  instrument  sealed  as  well  as  written.  Act. 

No  formal  words  are  necessary  to  create  a  term  of  Form  of 
years,  any  words  denoting  an  intention  to  give  pos- 
session being  sufficient  (t);  and  hence  before  the 
passing  of  the  Beal  Property  Amendment  Act  (j) 
questions  often  arose  as  to  whether  certain  writings 
were  leases  or  only  agreements  for  leases.  The 
general  rule  is,  that  in  each  case  the  answer  depends 
upon  the  intention  of  the  parties  as  collected  from  the 
instrument  {k) :  therefore  if  the  words  are  of  them- 
selves apt  for  creating  a  lease,  but  no  intent  appears, 
no  lease  will  be  created  (/).  Thus,  where  there  was  an 
agreement  to  lease  a  mine,  but  the  mode  of  working 
was  to  be  determined  by  some  competent  person  (m), 
and,  again,  where  the  lessee  agreed  to  accept  a  lease 
on  condition  that  the  premises  were  put  into  repair  (n), 
it  was  held  that  no  lease  had  been  created.  But,  on 
the  other  hand,  the  use  of  the  words  "  agree  to  let," 
although  with  a  stipulation  that  a  lease  and  counter- 
part should  be  prepared,  has  been  held  to  create  a 


(f)  The  full  improTed  value  is  the  rent  which  a  tenant  would  pay 
who  was  bound  to  keep  the  premises  in  repair.  Jlichardson  ▼.  Ken»Uf 
5  Man.  A  6r.  485,  497. 

ig)  29  Car.  II.  &  3,  s.  I. 

(A)  8  A;  9  Vict  a  106,  s.  3. 

(t)  Cmiing  v.  MOU,  6  Man.  &  Gr.  173. 

0)  8^9  Vict  c  106. 

{k)  Morgan  v.  BuseU,  3  Taunt  65. 

(I)  Doe  T.  AMwmer,  5  T.  R.  163. 

\m)  Jont9  T.  ReynoUU,  i  Q.  B.  506. 

(n)  Doe  ▼.  Clarix,  7  (^  B.  211. 
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present  demise  (o).  Since  the  passing  of  the  Act  such 
questions  cannot  arise  as  to  writings,  except  where 
the  term  does  not  exceed  three  years,  but  may  still 
do  so  as  to  deeds  in  cases  where  the  wording  of  the 
deed  is  very  ambiguous.  If  the  lease  is  for  an  alter- 
native period,  such  as  for  seven,  fourteen,  or  twenty- 
one  years,  the  lessee  alone  has  the  option  of  putting 
an  end  to  it  at  the  expiration  of  either  of  these 
Lessee  must  terms  (p).  It  is  necessary  that  a  tenant  under  an 
ordinary  lease  should  enter  upon  the  property,  other- 
wise he  will  not  have  a  term,  but  only  an  interesse 
termini  or  right  to  enter. 

Long  terms  of  It  should  be  here  noticed  that  terms  of  years  may 
^®*'"*  be  created  for  purposes  other  than  the  existence  of 

the  ordinary  relation  of  landlord  and  tenant.  When 
estates  for  years  received  the  same  protection  as  other 
estates,  it  was  soon  discovered  that,  besides  answering 
the  purpose  of  short  leases,  they  might,  from  their 
peculiar  nature,  when  extended  in  duration,  be  applied 
with  advantage  in  the  settlements  and  complicated 
arrangements  of  real  property  which  became  neces- 
sary in  the  advancing  state  of  civilisation  (q).  The 
manner  in  which  long  terms  of  years  are  used  for  this 
purpose  will  be  more  fully  considered  at  the  end  of 
this  chapter ;  at  present  we  will  confine  our  attention 
to  terms  of  years  created  for  the  benefit  of  an  ordi- 
nary lessee,  and  observe  the  rights  and  obligations 
which  they  confer  cmd  impose  in  the  absence  of  any 
stipulation  between  the  parties :  questions  as  to  the 
ordinary  form  and  effect  of  such  stipulations  being 
reserved  for  a  subsequent  part  of  our  work. 

Incidents  of  Ml  In  Considering  the  incidents  of  such  an  estate,  the 
^ew™.  °'  first  to  be  noticed  is  the  payment  of  rent  to  the  lessor 
Rent  or  Rent-  by  the  lessee.     This  rent,  when  it  exists,  is  properly 

SerTice. . 

(o)  J>oe  V.  2Ue$,  8  Ring.  178. 

(p)  Price  V.  Dyer,  17  Vee.  356,  363. 

(q)  Watldns'  Principles  of  Conveyancing,  45. 
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called  a  Rent-Service,  and  is  an  annual  return  made 
hj  the  tenant  in  retribution  for  the  land  that  passes 
to  him  (r).  It  may  be  paid  either  in  labour,  money, 
or  provisions ;  but  is,  at  the  piesent  day,  almost  uni- 
versally paid  in  money. 


There  is  always  an  implied  obligation  on  the  part  of  Bent-Service 

inoident  t<    * 
reversion. 


the  lessee  to  render  Rent-Service  to  the  reversioner, '""  «^*  *<> »  • 


and  rent  is,  therefore,  said  to  be  ''  incident "  to,  or 
follow,  the  reversion.  The  amount  payable  is  pre- 
sumed, in  the  absence  of  stipulation,  to  be  equivalent 
to  the  annual  value  of  the  premises  occupied,  but 
it  is  the  almost  universal  practice  for  the  parties 
themselves  to  agree  upon  the  precise  amount  of  rent 
to  be  paid.  A  consequence  of  the  rule  that  rent  is  Furmer  conge- 
incident  to  the  reversion  was,  formerly,  that  if  the  ^^.^  ^  ^  * 
reversion  were  destroyed,  the  rent  incident  to  it  was 
destroyed  also.  Now  it  is  a  rule  of  law  when  two 
estates  immediately  reversionary  to  each  other  meet 
in  the  same  person  and  in  the  same  rights,  both 
legal  and  equitable  (s),  that  the  one  which  gives  the 
title  to  possession,  unless  it  is  cm  estate  tail,  will,  if 
less  in  quantity  than  the  reversion,  be  merged  or 
drowned  in  the  other,  and  become  extinct  (f).  If, 
therefore,  a  tenant  for  life  or  for  years  of  land  makes 
a  lease  and  afterwards  acquires  the  fee-simple  of  the 
same  land,  his  tenancy  for  life  or  for  years  may  be 
merged  in  the  fee-simple,  and  before  the  passing  of 
the  Act  to  be  presently  mentioned  the  rent  reserved 
by  the  lease  would  in  such  a  case  have  been  extin- 
guished, because  the  reversion  to  which  it  was  incident 
had  ceased  to  exist :  the  same  fate  would  have  also 
attended  the  covenants  of  the  lease.  Thus  it  was 
held  in  one  case  (u)  that  a  tenant  for  years,  who  had 
made  a  lease  out  of  his  estate  for  years,  and  subse- 


(r)  Gilbert  on  Rents,  9. 

(«;  36  &  37  Vict,  a  66,  8.  25. 

\i)  WatkinB*  PrincipleB  of  Conveyancing,  54^ 

(v)  WM  Y.  Ruud[,  3  T.  B.  393. 
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quently  taken  a  conyeyance  of  the  fee-simple  of  the 
same  lands,  oould  not  maintain  an  action  against  his 
lessee  for  breach  of  covenant  to  pay  rent  and  to  repair 
the  premises,  since  the  acquisition  of  the  fee-simple 
had  merged  his  former  reversion,  and  that  being  gone, 
the  covenants  incident  to  it  had  also  become  extin- 
guished. But,  notwithstanding  this,  the  lessee  con- 
tinued to  be  entitled  to  hold  his  land  for  the  remainder 
of  the  term  granted  to  him,  since  the  merger  of  the 
reversion  was  no  act  of  his,  and  it  could  not  be  per- 
mitted that  a  lessor  should  be  able,  by  any  voluntary 
acts,  to  defeat  his  own  grant  (y).  Again,  if  a  tenant 
for  years  made  an  under-lease,  and  afterwards  sur- 
rendered his  own  lease  to  his  lessor  in  order  to  have 
it  renewed,  either  to  himself  or  to  another  person,  the 
benefit  of  the  rent  and  covenants  contained  in  the 
under-lease  was  lost. 

4  Geo.  IL  0.         This  last  hardship  was  remedied  by  the  4  Greo.  II., 
'  '  c.  28,  which  enacted  (w)  that  when  a  lease  was  sur- 

rendered in  order  to  be  renewed  the  new  lessee  should 
be  in  the  same  position  as  if  the  original  lease  had 
been  kept  on  foot ;  and  now  it  is  provided  by  the  9th 
Real  Property  section  of  the  Real  Property  Amendment  Act  (x)  that 

Amendment  .  .  j.      j.  i  ji        '^i 

Act.  when  any  reversion  expectant  on  a  lease,  made  either 

before  or  after  the  passing  of  the  Act,  is  surrendered 
or  merged  in  a  greater,  the  next  estate  is  to  be  deemed 
the  reversion  for  the  purpose  of  preserving  such  inci- 
dents and  obligations  as  would  have  subsisted  but  for 
the  surrender  or  merger. 

How  rent  must      Bent-service  must  issue  out  of  the  thing  demised, 

reserved.     ^^^  must  be  reserved  out  of  lands  or  tenements  to 

which  the  lessor  can  have   recourse,  and  therefore 

(except  in  a  demise  by  the  Crown)  cannot  be  reserved 


(v)  StUton*i  Ccue,  12  Mod.  557,  558. 

(v)  S.  6. 

(z)  8  &  9  Vict  0.  106. 
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out  of  any  incorporeal  inheritance  (y)  nor  out  of  goods 
(«).  Consequently  if  rent  is  reserved  out  of  two 
things,  only  one  of  which  is  capable  of  supporting 
rent,  it  will  be  presumed  that  all  the  rent  was  reserved 
out  of  that  (a).  It  must  also  be  reserved  to  the  lessor 
himself  (&),  and  not  to  a  third  party.  Moreover  it 
must  be  certain,  but  will  be  considered  certain  if 
capable  of  being  reduced  to  certainty  (c). 

If  these  precautions  are  not  attended  to,  the  lessor  Distress  for 
will  lose  his  Common  Law  right  of  Distress,  that  is,  a  '^*"** 
right  to  enter  upon  the  demised  premises  between  the 
hours  of  sunrise  and  sunset  (d)  and  seize  any  corn, 
grass,  or  other  product  growing  on  any  part  of  the 
land  demised  (e),  and  also  (subject  to  the  exceptions 
to  be  presently  noticed)  any  personal  chattels  found  on 
tlie  premises.  The  lessee  must  then  either  pay  all 
rent  due,  and  the  costs  incurred  in  the  seizure,  or,  if 
he  disputes  the  lawfulness  of  the  seizure,  he  may 
"  replevy "  (f)  the  goods,  by  giving  a  bond  to  prose- 
cute an  action  to  recover  them  within  a  limited  time 
(g).  If  he  fails  to  adopt  either  of  these  courses  within 
five  days  after  notice  in  writing  has  been  given  to 
him  of  the  distress  being  made  (h),  the  lessor  may 
proceed  to  sell  the  goods,  taking  care  not  to  include 
in  the  distress  more  than  is  reasonably  likely  to  pro- 
duce, when  sold,  a  sum  sufficient  to  pay  the  rent  due 
and  all  expenses  incurred  in  making  the  seizure. 
Any  balance  over  belongs,  of  course,  to  the  lessee. 
It  is  optional  for  the  tenant,  if  he  considers  that  the 


(y)  Ca  litt  47*. 
{z)  Spencer* i  due,  $  Rep.  1 6*. 
a)  Farewell  ▼.  Didcensonf  6  B.  ft  G.  251. 

^6)  Chetham  ▼.  WilUaiMon,  4  East,  469 ;  OUberUon  t.  JUeharde,  4 
H.  &  N.  277. 
(c)  JDanid  t.  Oracie,  6  Q.  B.  145. 
id)  TutUm  V.  Dwrke,  5  H.  ft  N.  647. 
\e)  II  6«a  IL  o.  19,  a.  8. 
(/)  Jteplagiare,  to  take  a  pledge. 
iff)  See  as  to  this  19  ft  20  Viet.  c.  108,  is.  63  to  76. 
(A)  2  Wm.  ft  M.  a  5,  8.  1. 

♦  D 
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landlord  has  no  right  tx)  distrain,  either  to  replevy 
or  to  bring  an  action  against  his  landlord  claiming 
damages  for  an  illegal  distress. 

Chattels  ex-  The  chattels  privileged  by  Common  Law  from  dis- 

distoeBs.  ^^  tress  are — (i)  Fixtures  or  things  annexed  to  the  free- 
hold; (2)  goods  delivered  to  any  person  exercising  a 
public  trade  or  employment,  to  be  carried,  wrought, 
or  managed  in  the  way  of  his  trade  or  employ  (t), 
whilst  they  are  on  the  premises  in  which  that  public 
trade  is  carried  on  (/),  including  goods  left  in  a  ware- 
house until  sale  (i),  or  pledged  with  a  pawnbroker  (/), 
or  left  at  a  depository  warehouse  to  be  taken  care 
of  (m) ;  and  (3)  implements  of  trade,  if  in  actual  use 
Lodgers' Goods  at  the  time  (n).  It  is  also  provided,  by  a  recent 
ro  ec  ion  c  .  g|^|.^^^  ^^^^  ^^^^  ^j^j  jodgcr  whosc  goods  are  seized  for 

rent  due  by  the  immediate  tenant  may  serve  the  land- 
lord, or  any  person  employed  by  him  to  levy  the  dis- 
tress, with  a  declaration  in  writing  setting  forth  that 
the  immediate  tenant  has  no  interest  in  such  goods, 
and  that  they  are  the  property,  or  in  the  lawful  pos- 
session, of  the  lodger;  and  thereupon,  and  upon  pay- 
ment of  the  rent  (if  any)  due  by  the  lodger  to  the 
immediate  tenant,  the  landlord  is  prohibited  from 
proceeding  to  levy  a  distress  upon  the  goods  of 
Distress  under  such  lodger.  If  the  tenant  fraudulently  removes  his 
c.  19.  ^  '  goods  from  the  premises,  the  landlord  may,  within 
thirty  days,  follow  and  distrain  the  goods  of  such 
tenant  (but  not  those  of  any  other  person),  unless 
they  have  been  previously  sold  to  a  bond  fde  pur- 
chaser (p). 


(»')  Oiaboum  v.  Burst,  Balk.  249. 
U)  Lyom  y.  Eaiott,  i  Q.  B.  D.  21a 
(h)  Thompson  v.  MathiUr,  i  Bing.  283. 
(l)  Swire  v.  Leach,  18  0.  B.  (N.  S.)  479. 
(m)  MiUi  V.  Furber,  L.  R.  8  Q.  B.  77. 
(n)  Simpson  v.  ffartopp,  Willes,  512. 
(o)  34  &  35  Vict  c  79. 
(p)  II  Geo.  n.  c.  19^  88.  I,  2. 
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Under  the  Statute  of  Limitations,  3  &  4  Wm.  IV.,  Arreamofrent. 
c.   27  (a),  no  arrears  of  rent  can  be  recovered   but  3  ^  ^^'^™- 1^* 

'        M/'  C.  27, 

within  six  years  next  after  the  same  have  become  due, 
or  next  after  an  acknowledgment  of  the  same  in 
writing  given  to  the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent  This  statute  applies  to  every 
case  where  the  rent  has  been  reserved  by  a  parol  or 
by  a  written  lease.  But  if  the  lease  has  been  made 
by  deed,  the  lessor  is  in  a  better  position.  Under  3&4Wm.lV. 
another  Statute  of  Limitations,  the  3  &  4  Wm.  IV.,  ' 
c.  42,  passed  in  the  same  reign  as  that  just  men- 
tioned, a  lessor  could,  in  such  case,  bring  his  action 
at  any  time  within  twenty  years  from  the  time  when 
he,  or  the  person  through  whom  he  claimed,  became 
entitled  to  receive  the  rent,  and  could  therefore  recover 
arrears  of  rent  for  the  whole  of  that  period ;  the  time 
within  which  an  action  could  be  brought  being,  more- 
over, extended  where  the  person  entitled  to  bring  it 
was  an  infant,  a  married  woman,  a  lunatic,  or  beyond 
seas  (r) ;  or  where  (s)  an  acknowledgment  of  the  debt 
in  writing,  or  by  part  payment,  had  been  made  by 
the  person  liable,  or  his  agent.  Now,  however,  under 
the  Eeal  Property  Limitation  Act,  1874  (t),  the  period 
within  which  a  person  can  bring  an  action  to  recover 
rent  is  limited  to  twelve  years  from  the  time  when 
the  right  first  accrued  to  him,  or  some  person  through 
whom  he  claims  (u).  The  3  &  4  Wm.  IV.,  c.  42, 
would  seem  therefore  to  be  repealed  so  far  as  relates 
to  the  time  within  which  an  action  can  be  brought, 
and  the  amount  of  arrears  recoverable  (y),  which  are 
now  limited  to  twelve  years ;  but  the  Act  of  1 8  74  con- 
tains provisions  under  which  an  extension  is  allowed 


(9)  S.  42. 

(r)  S.  4. 

(«)  8.  5. 

(0  37  &  38  Vict,  c  57. 

(«)  S.  I. 

(v)  See  SutUm  ▼.  SuUfm.ii    h  D.  511. 
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in  favour  of  persons  who  were  under  any  of  the 
disahilities  above  mentioned  when  their  right  to  bring 
an  action  first  accrued  (excepting  absence  beyond  seas) 
(w) ;  and  the  time  for  bringing  an  action  is  still  ex- 
tended where  there  has  been  an  acknowledgment  by 
the  party  liable,  or  his  agent ;  such  extension  being, 
however,  for  a  period  of  twelve  years,  instead  of 
twenty  years  as  formerly.  Kotwithstanding  the 
statutes  of  limitation,  it  is  settled  that  so  long  as 
the  relation  of  landlord  and  tenant  exists  as  a  legal 
relation,  the  right  to  rent  is  not  barred  by  non-pay- 
ment, for  however  long  a  period,  although  the  amount 
to  be  recovered  is,  in  the  case  of  a  lease  not  under 
seal,  limited  to  six  years'  rent  (x). 

Leasee's  liabi-  The  Icsscc  is  bound  to  pay  rent,  although  the  lessor 
'^l^  ^^  may  have  failed  to  do  repairs  which  he  has  covenanted 
to  do  (y).  This  obligation  continues,  both  at  law  and 
in  equity,  even  if  the  premises  are  burnt  down  (z), 
unless  there  is  some  stipulation  to  the  contrary ;  for  in 
the  absence  of  agreement  the  lessor  is  not  bound  to 
rebuild  premises  destroyed  by  fire,  nor  will  such  an 
agreement  be  implied  from  a  covenant  on  his  part  that 
the  lessee  shall  have  quiet  enjoyment  of  the  pre- 
mises (a).  At  one  time  it  appears  to  have  been 
doubted  whether  the  lessor  could  claim  payment  of 
rent  without  rebuilding  the  premises,  if  he  had  insured 
them  and  received  the  insurance  money  (b);  but  it 
MetropoiitMl  is  now  Well  Settled  that  he  can  (c).  But  under  sect 
*  ° '  83  of  the  Metropolitan  Building  Act  (d),  any  person 
interested  in  any  house  or  premises  which  may  have 
been  burnt  down  can  require  the  directors   of  the 

(w)  S.  4. 

(x)  ArehbM  t.  ScuHy,  9  H.  L.  G.  36a 
ly)  Surplice  v.  Panmoorth^  7  Man.  k  Gr.  576. 
(f)  Baher  v.  BoUtappfdy  4  Taunt  45  ;  ffoUtappfd  ▼.  JBalser,  18  Vob. 
1 15  ;  Hare  v.  Oroves,  Anstr.  687  ;  Lojft  ▼.  Ihimis,  I  £.  ^  E.  474. 

(a)  Bayne  ▼.  Walker,  3  Dow,  233  ;  Brown  t.  QuiUer,  Amb.  619. 

(b)  Brown  ▼.  QuiUer,  Ambi  619. 

(c)  Leedi  v.  Cheetham,  i  Sim.  146. 

(d)  14  Geo.  IIL  c.  78. 
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office  in  the  which  the  same  had  been  insured  to  lay 
out  the  insurance  money  in  rebuilding  them,  and  it  has 
been  decided  that  the  application  of  this  section  of  the 
Act  is  general,  and  not  limited  to  the  metropolis  (e). 

By  the  5  &  6  Vict,  c.  3  S   (/),  the  lessee  is  bound  Payment  of    ^ 
in  the  first  instance  to  pay  income  tax,  and  then  to  ^^®!^.  f**^ 

^  ^  '  S  «  6  Vict,  c 

deduct  it  from  his  rent ;  and  no  bargain  between  the  35* 
lessor  and  lessee  to  the  contrary  is  to  have  any  bind- 
ing eCTect  As  to  other  taxes,  the  lessee,  in  the 
absence  of  any  agreement,  is  bound  to  pay  all  personal 
charges  in  respect  of  the  land,  but  not  taxes  on  the 
land  itself.  He  is  therefore,  in  general,  bound  to  pay 
poor,  watching,  water,  highway,  and  county  rates,  but 
not  land  tax,  sewer's  rates,  paving  rate,  or  tithe  rent 
charge,  and  if  he  does  pay  them,  he  is  entitled  to  de- 
duct them  from  his  rent,  but  only  to  the  amount 
which  the  lessor  would  be  bound  to  pay  on  his  rent 
reserved  (g) ;  and  a  tenant  who  has  paid  his  full  rent 
without  deducting  the  amount  which  he  has  paid  on 
account  of  taxes  which  the  landlord  ought  ultimately 
to  bear  cannot  recover  it  back  (h). 

A  tenant  for  years  is,  in  the  absence  of  covenant,  Repain. 
bound  to  keep  the  premises  which  he  occupies  wind 
and  water  tight,  but  not  to  do  substantial  repairs  (t), 
and  it  would  seem  to  follow  that  if  he  chooses  to  do 
them  he  cannot  recover  the  amount  so  spent  from  his 
landlord.  He  is  also,  it  would  seem  (j),  liable  for 
permissive  waste,  and  is  consequently  entitled,  in  the 
absence  of  any  proviso  to  the  contrary,  to  take  reason- 
able "  estovers  "  or  "  botes,"  that  is,  to  cut  wood  for  Estoven. 

(e)  Ex  pATte  Gordy,  34  L.  J.  (Bankr.)  i. 

if)  8.  73. 

(g)  Andrew  v.  ffaneoek,  1  Brod.  k  B.  37. 

(A)  Andrew  t.  Bancock,  i  Brod  at  B.  37.   See  FuUer  v,  AhboU,  4 
Tttunt.  105. 
(i)  Awworth  ▼.  JohnBon,  5  G.  d^  P.  239 ;  Letusk  t.  Thonuu,  7  G.  ft  P. 

327- 
(j)  HameU  v.  MaiOand,  16  Mee  ft  W.  257 ;  YdUndy  ▼.  (hwer,  12 

Ezch.  274,  294  ;  but  tee  Torriano  v.  Young,  6  G.  ft  P.  8. 
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-fuel  and  for  repairs,  and  to  cut  underwood  and  lop 
Eeepins  boun-  poUards.  If  he  has  land  of  his  own  adjoining  that  of 
nes  IB  inc .  j^.^  j^gg^p^  j^  jg  j^jg  ^^^y  ^Q  keep  the  boundaries  be- 
tween such  lands  distinct  throughout  the  term  (k), 
and  if  he  fails  to  do  so,  he  must  either  restore  the 
lessor's  land  specifically  or  substitiite  land  of  equal 
value  (l) ;  or,  if  he  has  suflFered  the  boundaries  to 
become  confused,  so  that  the  lessor  cannot  tell  to 
what  he  is  entitled,  must  make  good  the  loss  to  the 
lessor  out  of  what  may  be  considered  as  the  common 
fund  (m).  The  lessor  is  not  bound  to  keep  the  de- 
mised premises  in  repair  unless  he  has  expressly 
agreed  to  do  so  (n),  but  it  is  probable  that,  if  he  has, 
the  lessee  could  recover  from  him  any  money  which 
he  (the  lessee)  has  expended  on  impairs,  even  though 
he  had  previously  paid  his  rent  to  the  lessor  without 
claiming  any  deduction  on  that  account.  But  a  lessor 
covenanting  to  repair  must  have  had  notice  that 
repairs  are  necessary,  in  order  to  render  him  liable  to 
an  action  for  breach  of  his  covenant  (o). 

Wa»td.  A  lessee  is  under  an  implied  covenant  to  cultivate 

his  land  in  a  husband-like  manner  (p)  and  according 
to  the  custom  of  the  country  in  which  it  is  situate  (q). 
He  is  not  entitled  to  commit  "  waste,"  which  has  been 
defined  as  a  spoil  or  destruction  in  houses,  gardens, 
trees,  or  other  corporeal  hereditaments,  to  the  disin- 
heritance of  him  that  has  the  reversion  or  remain- 
der (r).  He  may  not,  therefore,  unless  authorised  by 
the  lessor,  pull  down  houses  or  alter  the  nature  of  the 
property  demised,  as  by  converting  arable  land  into 


(k)  Spike  V.  Harding,  7  Oh.  D.  871. 
{I)  AUy.'QenL  v.  FuUtrton,  2  Yes.  ft  B.  263. 
(m)  AUy.-Genl.  v.  Stephens,  6  De  G.  M.  ft  G.  III. 
(n)  GoU  ▼.  Oandy,  2  E.  ft  B.  845. 

(o)  Makin  v.  Watkintan,  L.  R.  6  Ex.  25 ;  See  also  London  ds  8,  W, 
Jty,  Co.  V.  Flower,  1  C.  P.  D.  77. 
{p)  Hor$rfaU  v.  Mather,  Holt,  N.  P.  0.  7,  9 ;  PowUy  v.   Walker^  5 

T.  R.  373. 
(9)  /tegh  ▼.  BemU,  4  East,  154. 
(r)  I  Inst.  ■.  67. 
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woodland,  or  meadow  or  pasture  land  into  arable. 
Neither  may  he,  in  general,  unless  by  the  same 
authority,  cut  timber  or  open  new  mines  or  quarries. 
But  he  has  a  legal  right  to  dig  for  gravel  or  clay,  or 
cut  convenient  timber  trees  for  the  reparation  of 
buildings  on  the  estate  (s) ;  and  if  there  are  already 
open  mines  or  quarries  on  the  premises,  he  may  work 
them  for  the  same  purposes  as  they  have  been  pre- 
viously worked,  but  not  further ;  for  instance,  he  can- 
not work  for  profit  a  quarry  which  has  been  previ- 
ously worked  only  for  the  purpose  of  doing  repairs  on 
the  demised  property  (t). 

A  tenant  for  years  who  committed  waste  might  for- 
merly, under  the  Statute  of  Gloucester  (u),  have  a 
writ  of  waste  brought  against  him  by  his  lessor,  the 
result  being  that  the  place  wasted  was  forfeited,  and 
the  tenant  liable  moreover  to  pay  treble  the  amount  of 
the  damage  which  he  had  committed.  The  writ  of 
waste  has  now  been  abolished  (y),  but  a  lessor  may 
bring  an  action  and  recover  damages  against  a  lessee 
committing  waste.  He  may  also  obtain  from  the 
Court  in  which  he  has  brought,  or  is  bringing,  an 
action  for  waste,  an  injunction  restraining  the  lessee 
from  any  repetition  or  continuance  of  waste.  On  the 
other  hand,  the  lessee  has  the  benefit  of  the  1 4  &  1 5 
Vict,  c.  25,  already  referred  to  as  having  been  substi- 
tuted for  the  former  law  relating  to  emblements. 

Questions  occasionally  arise  between  the  lessor  and  FUtureo. 
the  lessee  as  to  the  right  of  the  latter  to  remove 
fixtures  put  up  by  him  during  his  term.  Fixtures 
comprise  anything  annexed  to  the  freehold,  that  is, 
fastened  to  or  connected  with  it;  mere  juxtaposition 
or  laying  an  object,  however  heavy,  on  the  freehold 


(•)  Co.  Litt.  53>>. 

it)  See  Blia$  ▼.  GHjfUhf  8  Cb.  D.  521 ;  4  App.  Cas.  454. 

(tt)  6  Ed.  I.  0.  5. 

(v)  3  &  4  Wm.  IV.  c  27,  8.  36. 
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not  amounting  to  annexation  (w).  According  to  the 
older  law,  anything  once  annexed  to  the  soil  became 
part  of  it,  and  could  only  be  removed  by  the  owner 
of  the  soil,  but  exceptions  to  this  rule  have  been 
gradually  established  in  favour  of  the  persons  who 
may  have  put  up  fixtures,  or  their  representatives. 

Trade  fiztnret.  The  first  exception  appears  to  have  been  made  in 
the  case  of  fixtures  put  up  by  a  tenant  for  years  for 
the  purposes  of  his  trade.  Thus,  it  was  held  in  an 
old  case  (x)  that  a  soap-boiler  was  entitled  to  remove 
vats,  &c.,  which  he  had  put  up  for  the  purposes  of  his 
trade,  and  in  a  later  case  (y),  where  a  lessee  had 
erected  buildings  during  his  term  for  the  purposes  of 
his  trade,  it  was  held  that  he  might  lawfully  remove 
such  parts  of  them  as  consisted  of  a  wooden  structure 
raised  on  a  brick  foimdation.  But  it  appears  to  be 
doubtful  whether  he  could  remove  a  building,  such 
as  a  lime-kiln,  having  its  foundations  let  into  the 
ground  (z). 

The  general  rule  has  been  stated  as  follows: — 
**  Things  which  a  tenant  has  fixed  to  the  freehold  for 
purposes  of  trade  or  manufacture  may  be  taken  away 
by  him,  whenever  their  removal  is  not  contrary  to 
any  prevailing  practice,  when  it  will  not  cause  material 
injury  to  the  estate,  and  when  they  were  of  themselves 
of  a  perfect  chattel  nature  before  being  put  up  (a). 

itomectie  Notwithstanding  some  former  decisions  to  the  con- 

fixture*.         trary  (6),  it  is  now  well  settled  that  the  tenant  has 

also  a  right  (though  not  to  the  same  extent  as  in  the 

case  of  trade  fixtures)  to  remove  fixtures  put  up  inside 

a  house  for  domestic  use  or  for  ornament.    Thus  it 

(v)  2  Smith,  L.  C.  1S9. 

{x)  FooU*9  Cauy  Salk.  367. 

(y)  PenUm  y.  Robari,  2  East,  88. 

(2)  Tkretihtr  ▼.  Eaat  Landan  WcUerworki  Co.,  3  B.  &  C.  608. 

(a)  Amoe  on  Fixtures,  48. 

(6)  Poole'i  Gate,  Salk.  367. 
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has  been  held  that  wainscots  screwed  to  the  wall, 
grates^  and  the  like,  may  be  removed  (e),  as  may  also 
an  ornamental  wooden  chimney-piece  (d) ;  but  that 
a  tenant  is  not  entitled  to  remove  a  conservatory  on  a 
brick  foundation,  attached  to  the  walls  of  the  house  (e), 
or  green-houses  on  frames  fixed  with  mortar  to  a 
foundation  of  brickwork  (/). 

With  regard  to  fixtures  put  up  for  agricultural  pur-  Agricnlturai 
poses,  it  was  formerly  held  that,  farming  not  being  a  ^^' 
trade,  a  farmer  tenant  had  not  the  same  privileges  as 
one  who  was  a  trader.  Thus,  in  one  case  (^),  it  was 
decided  that  a  tenant  could  not  remove  brick  and 
mortar  buildings  which  he  had  put  up  for  agricultural 
purposes.  Now,  however,  it  is  provided  by  the  14  &  14&  15  Vict. 
1 5  Vict,  c.  2  5  (A),  that  if  any  tenant,  after  the  passing  ®*  '^* 
of  the  Act,  with  the  consent  of  his  landlord,  erects  any 
buildings,  engine,  or  machinery,  either  for  agricultural 
purposes,  or  for  the  purpose  of  trade  and  agriculture 
(which  shall  not  have  been  erected  or  put  up  in  pur- 
suance of  some  obligation  on  that  behalf),  he  may 
remove  the  same,  notwithstanding  that  they  may  con- 
sist of  separate  buildings,  or  be  permanently  fixed  in 
the  soil,  provided  he  does  no  damage  to  the  estate  in 
their  removal,  or  makes  good  any  damage  which  may 
be  caused  thereby.  The  tenant  must  also  give  a 
month's  notice  to  the  landlord  of  his  intention  to 
remove  the  fixtures,  and  the  landlord  has  a  right,  if 
he  pleases,  to  purchase  them  at  a  valuation. 

Moreover,  in  the  case  of  agricultural  or  pastoral  Agricuitumi 
holdings,  to  the  extent  of  two  acres  or  upwards,  the  1875."*'    ^  * 
rights  given  by  the  last-mentioned  statute  have  been 


(c)  Lee  V.  RUdon,  7  Taunt.  188. 
(<Q  Avery  v.  Chedyn,  3  A.  &  E.  75. 
(e)  JBueUand  v.  BuUerfield,  2  Brod.  k  B.  54. 

(/)  Jenkins  v.  Geihing^  2  J.  k  B..  520;  Oardiner  ▼.  Parker^  18 
Grant,  26. 
{g)  Rwea  ▼.  Maw,  3  East,  38,  and,  with  notes,  2  Smith,  L.  G.  169. 

(A)S.3- 
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further  extended  by  the  Agricultural  Holdings  Act, 
1875  (i).  For  under  that  Act  (/)  the  tenant  of  such 
a  holding  may  remove  any  fixtures  put  up  by  him 
after  the  commencement  of  the  Act  (Feb.  14,  1876), 
for  which  he  is  not  under  that  Act,  or  otherwise, 
entitled  to  compensation,  excepting  steam  engines  and 
fixtures  put  up  by  him  in  pursuance  of  some  obliga- 
tion in  that  behalf,  or  instead  of  some  fixtures  belong- 
ing to  the  landlord ;  subject,  however,  to  the  following 
provisions,  viz. : — (i)  he  must  pay  all  rent  owing  by 
him,  and  satisfy  all  other  his  obligations  to  the  land- 
lord in  respect  of  the  holding ;  (2)  he  must  not  in  the 
removal  of  any  fixture  do  any  unavoidable  damage  to 
any  part  of  the  holding ;  (3)  he  must  repair  any  damage 
which  he  may  happen  to  do ;  (4)  he  must  give  the 
landlord  a  month's  previous  notice  in  writing  of  his 
intention  to  remove  the  fixtures,  and  (5)  the  landlord 
is  to  be  entitled  to  buy  the  fixtures  at  a  valuation. 
As  to  steam  engines,  they  are  not  removable  unless 
the  tenant  has  given  a  written  notice  of  his  intention 
to  erect  them,  and  the  landlord  has  not  given  any 
written  notice  objecting  to  his  so  doing. 

When  fix-  The  tenant's  right  to  remove  fixtures  should  be 

removed.  exerclsed  during  his  term.  For  it  has  been  decided 
that  a  yearly  tenant,  who  had  quitted  the  premises  of 
which  he  was  tenant,  had  no  right  to  recover  bells 
and  other  fixtures  which  had  been  subsequently  re- 
moved by  the  landlord  (Jc).  But  it  appears  to  be 
doubtful  whether  a  tenant  may  not  remove  fixtures, 
notwithstanding  that  his  term  has  expired,  if  he 
remains  on  the  premises  as  a  tenant  by  sufier- 
ance  (/). 


(»)  38  A  39  Vict  c.  92. 

(/)S.53. 

{k)  Lyde  y.  RuBteU,  i  B.  ^  Ad.  394. 

Ij)  PenUm  ▼.  Robart,  2  East,  88 ;  Wedon  ▼.  Woodcock,  7  Mee  h,  W. 

14 ;  Leader  v.  ffomewood,  5  C.  B.  (N.  S.)  546. 
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The  tenant  may,  of  course,  deprive  himself  of  the  Effect  of  oove- 
right  to  remove  fixtures  by  entering  into  a  covenant  fixt^^.*^ 
to  that  effect  with  his  landlord  (m).  If,  however,  the 
articles  enumerated  in  the  covenant  are  all  "  landlord's 
fixtures  "  (that  is,  fixtures  which  the  tenant  would  not 
be  entitled  to  remove  even  in  the  absence  of  such  a 
covenant),  any  other  general  words  in  the  covenant 
which  would  primd  fade  include  tenant's  fixtures  will 
be  held  to  refer  to  the  landlord's  fixtures  only  (n). 

(m)  For  examples  of  such  covenants  see  Naylor  y.  CoUinge^  i  Taunt. 
19  ;  Burt  V.  Haddt,  25  L.  J.  (G.  P.)  295  ;  WiUon  v.  WhcAdy,  I  J.  ^ 
H.  436  ;  Dumergue  ▼.  Runuey,  33  L.  J.  (£x.)  8& 

(n)  Bishop  v.  £lUoU,  11  Excb.  113. 


(     6o     ) 


CHAPTEE  III. 

OF   AN   ESTATE  FOB   YEARS   (corUtnued). 

Coreoatits  and  We  have  already  said  that  the  consideration  of  the 
cuu  itioni.  fQj-m  of  the  covenants  which  are  ordinarily  inserted  in 
a  lease  will  be  reserved  for  a  future  chapter,  but  it 
will  be  more  convenient  to  notice  in  the  present  some 
recent  enactments  as  to  covenants  and  conditions  in 
leases  generally,  and  for  this  purpose  we  must  refer 
briefly  to  the  former  state  of  the  law  on  these  two 
points.  At  one  time  it  was  held  that  no  stranger  to 
any  covenant  or  condition  could  take  any  advantage 
or  benefit  by  it.  Thus,  if  A  made  a  lease  to  B,  and 
there  were  in  the  lease  covenants  by  B  for  payment  of 
rent  and  other  purposes,  with  a  proviso  that  if  B 
failed  to  pay  the  rent,  or  to  observe  the  covenants,  A 
might  re-enter  on  the  demised  premises  and  put  an 
end  to  the  lease ;  and  then  A  sold  his  reversion  to  C : 
C,  being  originally  a  stranger  to  the  covenants  and 
condition,  could  not  take  any  advantage  of  them. 

32  Hen.  VIII.  To  meet  this,  an  Act  was  passed  in  the  reign  of 
Henry  the  Eighth  (a),  which  enacted  that  the  grantees 
or  assignees  of  any  reversion  or  reversions  should  have 
the  like  advantages  against  the  lessees,  by  entry  for 
non-payment  of  rent  or  for  doing  waste  or  other  for- 
feiture, and  should  also  have  all  and  like  and  the 
same  advantage,  benefit,  and  remedies  by  action  only, 
for  not  performing  of  other  conditions,  covenants,  or 
agreements  contained  or  expressed  in  their  leases  or 
grants,  as  the  lessors  or  grantors  themselves  might 
have  had  at  any  time.     Similar  provisions  were  also 

(a)  32  Hen.  VIII.  a  34. 
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contained  in  the  Act  in  favour  of  lessees,  as  against 
the  assignees  of  reversions. 

Under  this  statute  C,  in  the  case  we  supposed  above, 
could  now  re-enter  on  the  land,  or  sue  B  for  breach  of 
covenant  If,  however,  A  had  granted  part  only  of 
the  reversion  to  G,  or  had  granted  the  whole,  not  to  C 
alone,  but  in  part  to  C  and  the  rest  to  D ;  either  of  the 
new  lessors  could  under  the  statute  bring  an  action 
against  B  for  any  breach  of  covenant  (5),  but  the 
statute  did  not  confer  on  either  of  them  a  right  of  re- 
entry, which  was  in  many  cases  far  more  valuable 
than  that  of  bringing  an  action.  For  the  Common  Law 
had  another  doctrine  applying  to  conditions,  although 
not  to  covenants,  namely,  that  a  condition  was  entire 
and  indivisible,  and,  consequently,  that  none  but  an 
assignee  of  the  reversion  of  all  the  premises  could 
take  advantage  of  it,  unless  the  reversion  had  been 
severed  by  operation  of  law  (c). 

The  doctrine  that  conditions  were  indivisible  also 
gave  rise  to  another  difficulty.  Leases  often  contain 
a  covenant  by  the  lessee  not  to  assign  or  underlet  the 
premises,  with  a  condition  that  if  he  does  so  the  lease 
shall  be  forfeited.  But  in  Dumpor's  Case  (d),  decided  Dumpor'sCase, 
in  the  year  1603,  it  was  held  that  a  condition  in  a 
lease  that  neither  the  lessee  nor  his  assigns  should 
alien  it  without  the  licence  of  the  lessor  was  determined 
by  an  alienation  by  licence,  and  that  consequently  no 
subsequent  alienation  was  a  breach  of  the  condition. 

The  application  of  the  general  rule  to  the  facts  of 
this  case  seems  to  have  been  erroneous,  and  the  cor- 
rectness of  the  particular  decision  was  afterwards 
questioned  by  Lord  Eldon  (e),  but  it  was  nevertheless 

(&)  Twynam  ▼.  Pickard,  2  B.  &  Aid.  105,  1 12. 

(e)  WinUr'sCate,  Dyer,  2<^' 

(d)  4  Rep.  I  ig^, 

(e)  BrummeU  v.  MePhenon,  14  Vet.  173. 
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22 & 23 Vict,  law  until  the  passing,  in  the  year  1859,  of  the  22  & 
23  Vict,  c.  35,  which  in  effect  provides  {/)  that  every 
licence  to  do  an  act  which,  without  such  licence,  would 
create  a  forfeiture,  or  give  a  right  to  re-enter,  under  a 
condition  in  any  lease  granted  before  or  after  the 
passing  of  the  Act,  shall,  unless  otherwise  expressed, 
extend  only  to  the  permission  actually  given,  but  not 
so  as  to  prevent  any  proceedings  for  a  subsequent 
breach  unless  otherwise  specified  on  such  licence,  and 
that  {g)  a  licence  so  given  to  one  of  several  lessees 
or  co-owners  to  assign  or  underlet  his  share  or  interest, 
or  to  do  any  other  act  prohibited  to  be  done  without 
licence,  or  to  any  lessee  or  owner,  or  to  any  one  of 
several  lessees  or  owners,  to  jwsign  or  underlet  part 
only  of  the  property,  or  to  do  any  such  acts  as  afore- 
said in  respect  to  part  only  of  such  property,  shall  not 
operate  to  destroy  or  extinguish  the  right  of  re-entry 
in  case  of  any  breach  of  the  covenant  by  the  co-lessee 
or  co-lessees  or  owner  or  owners  of  the  other  shares 
in  the  property,  or  by  the  lessee  of  the  rest  of  the 
property  (as  the  case  may  be)  over  or  in  respect  of 
such  shares  or  interests  or  remaining  property. 

At  the  same  time,  the  Act  places  the  position  of 
assignees  of  part  of  a  reversion  on  a  more  satisfactory 
footing,  by  enacting  Qi)  that  where  the  reversion  upon 
a  lease  is  severed,  and  the  rent  or  other  reservation  is 
legally  apportioned  (i),  the  assignee  of  each  part  of  the 
reversion  shall,  in  respect  of  the  apportioned  rent  or 
other  reservation  allotted  or  belonging  to  him,  have, 
and  be  entitled  to,  all  conditions  or  powers  of  re-entry 
for  non-payment  of  the  original  rent  or  other  reserva- 
tion, in  like  manner  as  if  such  conditions  or  powers 
had  been  reserved  to  him  as  incident  to  his  part  of  the 

(/)  S.  I. 

{9)  a  2. 

(A)  s.  3. 

(t)  Rent  18  legally  apportioned  either  by  a  grant  of  part  of  the  rever- 
Bion  out  of  which  the  rent  issues,  or  by  granting  part  of  the  rent  to 
one  person  and  part  to  another. 
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reversion  in  respect  of  the  apportioned  rent  or  other 
reservation  allotted  or  belonging  to  him. 

With   regard   to  leases  made  after  the    31st   of  Conyeyancing 

Ant     Tfiflw 

December  1881,  the  Conveyancing  Act,  1881  (/),  has  ' 
enacted  (k)  that,  on  the  one  hand,  the  rent  and  bene- 
fit of  the  lessee's  covenant  shall  be  annexed  to  the 
reversionary  estate  in  the  land,  although  there  may 
have  been  a  severance  of  the  reversionary  estate ;  and, 
on  the  other  hand,  that  notwithstanding  such  sever- 
ance, the  obligation  of  any  covenant  entered  into  by 
the  lessor  (so  far  os  he  has  power  to  bind  the  rever- 
sionary estate)  may  be  taken  advantage  of  and  enforced 
by  the  person  in  whom  the  term  is  from  time  to  time 
vested.  The  Act  also  provides  (I)  that  notwithstand- 
ing the  severance  of  the  reversionary  estate  in  any 
land  comprised  in  a  lease,  or  the  avoidance,  or  cesser 
in  any  other  manner,  of  the  term  granted  by  a  lease 
as  to  part  only  of  the  term  comprised  therein,  every 
condition  and  right  of  re-entry  shall  be  apportioned 
and  remain  in  force  with  respect  to  the  term  wherein 
each  severed  part  is  reversionary,  or  in  respect  of  the 
land  still  subject  to  the  lease,  in  the  same  manner  as 
if  there  had  been  no  severance. 

Of  the  various  covenants  contained  in  leases,  some  When  cove- 
are  binding  only  on  the  persons  actually  making  them,  the  ilnSr  "^^ 
or  on  whose  behalf  they  are  made,  others  again  are 
said  to  "  run  with  the  land,"  meaning  that  the  liability 
to  perform  them,  and  the  right  to  take  advantage  of 
them,  passes  to  every  assignee  both  of  the  reversion 
and  of  the  term,  this  reciprocity  being  essential  to 
their  existence. 

The  leading  case  on  .this  subject  is  Spencer's  Case  (m),  Spencer's  due. 

(j)  44  &  45  Vict  c.  41. 
it)  S&  10^  II. 

(/)  a  12. 

(»)  5  Rep.  16^,  Mid  see  notes,  I  Smith  L.  C.  68,  et  aeq. 
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in  which  it  was  held  (i)  Uiat  covenants  ran  with 
the  land  and  bind  the  assignees,  whetlier  mentioned  or 
not,  when  they  extend  to  things  in  eae  parcel  of  the 
demise,  soch,  fw  instance,  as  to  repair  an  existing 
house ;  but  (2)  that  covenants  relating  to  things  not 
tn  ent  at  the  tune  of  tlw  demise  do  not  bind  assignees 
unless  mentioned ;  and  (3)  that  if  the  thing  to  which 
the  covenant  relates  is  merely  collateral  to  the  land, 
such  as  to  bnild  a  bouse  on  land  of  the  lessor  not  part 
of  the  land  demised,  the  assignee  is  not  bound  althougli 
mentioned.  Covenants  of  the  first  sort  are:  \>j  the 
lessor,  that  the  lessee  shall  have  qniet  enjoymeat  of 
the  premises  daring  his  term  (»),  or  for  renewal  of  the 
lease  if  required  (0) :  by  the  lessee,  to  repair  the  pre- 
mises when  required  (p),  or  to  put  them  in  repair  and 
leave  them  peaceably  and  in  good  repair  (q),  or  to  io- 
sure  them  (r),  or  not  to  assign  them  without  licence  (s;. 

The  sonndness  of  the  second  resolution  in  Spencer's 
due  has  been  questioned  in  a  modem  case  {t),  in 
which  the  judges  of  the  Court  of  Exchequer  gave  it 
as  dieir  oionioD  that  covenants  of  tiie  second  Hud 
ought  to  bind  the  assignee  whether  mentioned  or  not, 
and  such  would  seem  to  be  the  preferable  view,  but  it 
would  appear  Uiat  the  resolution  in  Spencer's  Case  is 
too  firmly  established  to  be  shaken  (u). 

The  4iien>tiim      We  have  uow  arrived  at  the  third  division  of  our 

iwtiuo  vt  an     subject,  namely,  the  alienation  or  determination  of  an 

X^^ '"        estate  for  years.     We  have   already  seen   who   may 

create  and  who  may  acquire  terms  of  years ;  also  that 


N.  C.  r 

(ji)  Drau  0/  Windnr'i  Oaat,  S  Rep.  a^*. 
(7)  Martin  t,  (Vii^,  |8  Q.  B.  66l. 
(r>    ('(r»n  v.  S-titk,  56.*  Aid.  I. 

it)  WiUiami  V.  Eaiie,  L.  R  3  Q.  B.  739.    It  nrart  be  nDdentood 
tbM  (kMB  remarlu  t.pp\j  mlj  to  Uta  com  o(  k  Uodloid  »mA  Uourt. 
'I)  MiiAaa  >.  Oaka,  Z  H.  &  X.  791. 
-|hrtV.*P.7Msaoto(/). 
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terms  of  years  may  be  disposed  of  by  will,  provided,  Alienation, 
of  course,  that  the  person  purporting  to  act  thus  is 
capable  of  making  a  will.  A  term  may  also  be  the 
subject  of  involuntary  alienation  by  being  taken  from 
the  owner,  or  from  his  representatives  after  his  death, 
in  order  to  pay  his  debts.  But  of  this  we  propose  to 
treat  more  fully  when  considering  the  alienation  of 
estates  in  fee-simple,  and  will  for  the  present  content 
ourselves  with  calling  attention  to  the  other  ways  in 
which  a  term  may  be  alienated. 

In  the  absence  of  any  covenant  on  his  part  to  Byaasignmeut 
the  contrary,  every  lessee  of  a  term,  whether  from 
year  to  year,  or  for  a  longer  term,  may  assign  all  or 
part  of  his  estate,  notwithstanding  that  the  lease 
may  not  have  been  expressly  granted  to  him  and 
his  "assigns"  (v).  The  same  privilege  belongs  to 
every  subsequent  assignee,  but  the  original  lessee 
still  remains  liable  under  the  covenants  contained  in  Liability  of 
the  lease  {w),  as  does  also  his  assignee  so  long  as  he  i^l^ees. 
does  not  himself  assign  (x),  although  the  lessee  may  f 
not  have  covenanted  for  his  assigns  (y) ;  but  an  under- 
tenant who  is  not  an  assignee  of  the  whole  term  is 
not  liable  (z).  Every  lessee  who  assigns  his  lease 
is,  therefore,  entitled  to  a  covenant  by  his  assignee 
for  indemnity  against  any  breach  by  the  assignee  of 
the  covenants  contained  in  the  original  lease;  but 
such  a  covenant  would  probably  be  in  any  case  im- 
plied, since  it  has  been  held  that  even  the  assignee 
of  a  lease  by  mesne  assignments,  who  has  entered 
into  no  covenants  with  the  lessee,  is  bound  to  indem- 
nify him  against  breaches  of  covenants  in  the  lease 
committed  during  such  assignee's  own  tenancy ;  and 
this  obligation  is  not  affected  by  the  covenants  which 


(v).  C/iurek  T.  Brown,  15  Ves.  258.  264. 
{w)  Siaine$  v.  MorrU,  I  Ves.  k  B.  S,  ii. 
(x)  Buekland  v.  HaU,  8  Vira.  91,  94. 
(y)  yyvyan  v,  ArihuVt  2  Dow  &  Ry.  670. 
[z)  Uolford  T.  HaUh^  l  Doug.  183. 
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Assignment 
must  be  by 
deed. 


the    assignee   may  have  made   with  his   immediate 
assignor  (a). 

By  the  Statute  of  Frauds  (b),  no  lease  (except  in 
copyholds)  is  to  be  assigned  except  by  writing,  and 
this  includes  leases  originally  made  by  parol  (c),  and 
now,  under  the  Eeal  Property  Amendment  Act  (d), 
every  surrender  of  a  lease  must  be  made  by  deed. 


c.  35- 


By  death  or  A  lessce  may  also  part  with  his  estate  by  death  or 
ptcy.  ^y  bankruptcy.  No  restriction  against  assignment  can 
now  prevent  the  lea^e  from  vesting  in  his  executors  or 
administrators,  nor  (unless  enforced  by  a  forfeiture 
clause)  in  his  trustee  in  bankruptcy.  His  executors 
and  administrators  have  the  same  interest  in  the  lands 
demised,  and  are  subject  to  the  same  liabilities  under 
the  lease,  as  the  lessee  himself,  although  the  latter 
may  have  been  only  a  tenant  from  year  to  year.  In 
order  to  protect  executors  and  administrators  from  a 
continuing  liability  in  respect  of  their  testator's  lease- 

22 & 23  Vict,  hold  estate,  it  is  enacted  by  the  22  &  23  Vict.  c.  35 
(e),  that  when  an  executor  or  administrator  who  has 
acquired  a  lease  by  virtue  of  his  office  shall  have 
satisfied  all  claims  under  any  such  lease,  which  may 
be  due  and  claimed  up  to  the  time  of  the  assignment 
thereinafter  mentioned,  and  shall  have  set  apart  a  sum 
sufficient  to  meet  any  ascertained  liability  under  the 
lease,  and  shall  then  have  assigned  such  lease,  he 
shall  not  be  subject  to  any  further  personal  liability 
to  the  lessor.  But  this  is  not  to  prejudice  any  right 
of  the  lessor  against  the -assets  of  the  deceased,  or 
against  the  persons  into  whose  hands  those  assets  may 
have  come. 

If  the  lessee  becomes  bankrupt  and  there  is  no 


(a)  Moule  v.  GarreU,  L.  R.  7  Ex.  lOi. 

(6)  29  Oar.  II.  c.  3,  8.  3. 

(r)  Bolting  v.  Mariinf  I  Gamp.  317. 

(d)  8  &  9  Vict,  a  106,  8.  3. 

(€)  S.  27. 


>•   • 


Act,  1869. 
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clause  in  the  lease  providing  for  its  forfeiture  in  that 
event,  the  lease  will  vest  in  his  trustee  in  bankruptcy, 
who  could  always  assign  it  to  another  party,  unless 
the  lease  contained  a  covenant  by  which  '*  assigns 
were  expressly  restrained  from  assignment  (/).    Under 
the  former  Bankruptcy  Acts  (^),  the  trustees  (who 
were  at  that  time  called  assignees)  of  a  bankrupt  were 
to  elect  within  a  reasonable  time  whether  they  would 
take  to  any  leases  the  property  of  the  bankrupt.    And 
now  it  is  provided  by  the  Bankruptcy  Act,  1869  (A),  Bankruptcy 
that  the  trustee  of  any  bankrupt  may,  by  leave  of  the 
Court  (i),  disclaim  in  writing  any  lease  acquired  by 
him  under  the  bankruptcy,  and  the  lease  is  thereupon 
to  be  deemed  to  have  been  surrendered  on  the  date 
of  the  order  of  adjudication  ;  any  person  injured  there- 
by being  entitled  to  prove  in  the  bankruptcy,  as  if  he 
were  a  creditor,  for  the  amount  of  damage  which  he 
has  sustained.     But  (J)  the  trustee  is  not  entitled  to 
disclaim  in  cases  where  an  application  in  writing  has 
been  made  to  him  by  any  person  interested  in  the  pro- 
perty, requiring  him  to  decide  whether  he  will  disclaim 
or  not,  and  he  has,  for  a  period  of  twenty-eight  days,  or 
such  farther  time  as  may  be  allowed  by  the  Court  of 
Bankruptcy,  declined  or  neglected  to  give  notice  whether 
he  will  disclaim  or  not.    Notwithstanding  that  the  word 
"  surrender  "  means  primd  ftme  a  delivering  up  of  the 
lease  in  order  that  it  may  be  put  an  end  to,  it  is  now 
settled  that  the  trustee's  disclaimer  puts  an  end  to  the 
lease  only  so  far  as  is  necessary  to  relieve  the  bank- 
rupt, and  his  estate,  and  the  trustee,  from  liability, 
and  not  so  as  to  otherwise  affect  the  rights  of  third 
parties.     If,  therefore,  a  lessee  assigns  his  lease,  and 
the  assignee  becomes  bankrupt,  and  his  trustee  in 
bankruptcy  disclaims  the  lease,  the  lessee  does  not 


(/)  PhUpot  ▼.  Hoartj  2  Atk.  219,  note  (2). 

(^)  12  k  13  Vict,  a  106,  8.  145  ;  24  &  25  Viet  c.  134,  ■.  131. 

(A)  32  &  33  Vict,  c  71,  8.  23. 

(t)  6.  R.  1871,  28.  A 

(i)S.24.  ' 
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thereby  escape  his  liability  to  the  lessor  in  respect  of 
the  covenants  contained  in  the  original  lease  (k).  Or, 
again,  if  the  bankrupt  has  granted  an  under-lease  of 
the  demised  property,  a  disclaimer  by  his  trustee  in 
bankruptcy  does  not  affect  the  right  of  the  lessor  to 
distrain  for  rent  reserved  by  the  original  lease  (/). 

Determination      A  term  of  years  may  also  be  put  an  end  to  by 
yean.  (i)  forfeiture;  (2)  by  effluxion  of  time;  (3)  by  notice 

properly  given  by  a  landlord  or  by  a  tenant ;  and  (4) 

by  surrender. 

By  forfeiture.  Most  leases  contain  various  covenants  by  the  lessee, 
such  as  that  he  will  pay  rent,  keep  the  premises  in 
repair,  or  insure  them ;  and  to  these  is  added  a  pro- 
viso that  on  the  lessee's  failing  to  observe  the  covenants 
of  his  lease,  the  lessor  shall  be  at  liberty  to  re-enter  on 
the  premises,  and  put  an  end  to  the  term.  It  is  evident 
that  there  are  many  cases  in  which  the  enforcement  of 
this  proviso  by  the  lessor  may  work  great  hardship. 
Consequently  there  are  various  circumstances  under 
which  he  will  not  be  allowed  to  exercise  this  power. 

Presamptionof  In  the  first  place,  he  will  be  presumed  to  have 
lesior'srightto  Waived  his  right  to  a  forfeiture,  and  be  prevented 
a  forfeiture,  therefore  from  enforcing  it,  if,  after  being  aware  of  a 
breach  of  covenant,  he  does  any  act  which  amounts 
to  the  recognition  of  a  subsisting  tenancy  by  his  lessee. 
Thus  a  waiver  will  be  presumed  in  such  a  case  by  the 
lessor's  acceptance  of  rent  (m),  or  by  his  bringing  an 
action  for  rent  due,  unless  the  breach  of  covenant  is 
a  continuing  one  (n),  or  unless  the  acceptance  is  that 
of  rent  due  on  a  day  before  that  on  which  the  for- 
feiture was  incurred.  So  also  if  a  breach  of  covenant 
is  known  to  a  lessor,  and  he  afterwards  deals  with  the 

{k)  Harding  r.  Prtect,  9  Q.  B.  D.  281 ;  Eatt  and  Wut  India  Dock 
Co,  T.  Hm,  22  Oh.  D.  14. 
{J)  Walton.  T.  Levy,  17  Ch.  D.  746. 
(m)  See  Walrond  v.  Hawkins,  L.  K.  10  C.  P.  342. 
(n)  Dot  V.  Jones,  5  Exch.  498. 
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lessee  ao  as  to  lead  him  to  suppose  that  a  forfeiture 
will  not  be  insisted  on,  it  will  be  presumed  that  the 
light  to  a  forfeiture  has  been  waived  {o).  And  a  dis- 
tress for  rent  in  pursuance  of  the  lessor's  common 
law  rights  even  though  only  for  rent  due  before  the 
covenant  was  broken,  waives  his  claim  to  a  forfeiture, 
since  the  privilege  of  distress  only  belongs  to  him  on 
the  assumption  that  the  person  on  whom  he  distrains 
is  his  tenant  (p).  But  acceptance  of  rent  is  not  a 
waiver  of  a  breach  of  covenant  unknown  to  the  lessor 
at  the  time  of  acceptance  (q),  although  the  rent  re- 
ceived became  due  after  the  breach  (r).  And  if  he 
has  brought  an  action  for  recovery  of  the  premises 
against  the  lessee  on  account  of  a  breach  of  covenant, 
he  will  not  waive  his  right  by  making  a  demand  for 
rent  for  the  use  and  occupation  of  the  premises  after 
the  date  of  the  breach  («),  or  even  by  distraining  for 
rent  {t),  since  bringing  ejectment  is  a  declaration  on  his 
part  that  he  considers  the  tenancy  at  an  end,  and  a  dis- 
tress in  such  case,  if  not  justified  by  a  statute  (t^)  to  be 
presently  noticed,  is  merely  a  trespass  on  his  part,  and 
does  not  involve  a  continuance  of  the  tenancy. 

A  lessee  may  also,  occasionally,  obtain  relief  from  Relief  against 
the  Courts  against  the  consequences  of  his  breach  of  ^<^'*'**^'^®- 
covenant.     This  subject  has  been  dealt  with  by  the 
Conveyancing  Act,  1881  (v),  which  applies  whether  Oonyeyanoing 
the  lease  has  been  made  before  or  after  the  passing  '^®*'  ^^^' 
of  the  Act     With  the    exception  of  forfeiture  for 
breach  of  covenants  not  to  assign  or  underlet  or  part 
with  the  land,  and  (in  mining  leases)  of  covenants  to 
permit  the  lessor  to  inspect  the  books  and  accounts  of 


(o)  Flattery  ▼.  Anderdon^  12  Ir.  Eq.  R.  219. 

(p)  Ca  Litt  21 1^     Price  v.  Worwood,  4  H.  &  N.  512. 

{q)  Roe  ▼.  Barriean,  2  T.  R.  425. 

(r)  Croft  ▼.  Lumley,  6  H.  L.  C.  672. 

(<)  Toleman  ▼.  Portburyt  L.  R.  7  Q.  B.  344. 

(0  Orimwood  ▼.  Ma$$,  L.  R.  7  C.  P.  36a 

(«)  8  Anne,  c.  18. 

{v)  44  &  45  Vict.  c.  41, 8.  14. 
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the  mine  and  also  the  mine  itself,  and  of  conditions 
for  the  forfeiture  of  the  lee^e  on  the  bankruptcy  of 
the  lessee,  or  on  his  interest  in  the '  land  being  taken 
in  execution,  no  forfeiture  of  a  lease  or  condition  of 
re-entry  can  be  enforced  unless  and  until  the  lessor 
has  served  on  the  lessee  a  notice  requiring  him  to 
remedy  the  breach  and  make  compensation  in  money 
for  the  same,  and  the  lessee  has  failed  to  comply, 
within  a  reasonable  time,  with  such  notice.  And 
if  the  lessor  is  proceeding  to  enforce  the  right  of 
forfeiture  or  of  re-entry  by  any  means,  the  lessee 
may  apply  to  the  High  Court  of  Justice,  which  has 
full  discretion  to  grant  or  refuse  him  relief,  and  in 
the  former  case  upon  any  terms  which  it  thinks  fit. 
The  Act  does  not  affect  the  law  relating  to  re-entry, 
or  forfeiture,  or  relief,  in  case  of  non-payment  of  rent 
(which  will  be  noticed  presently),  but  so  far  as  it  applies, 
it  is  to  have  effect  notwithstanding  any  stipulation  to 
the  contrary.  For  the  purposes  of  these  provisions  a 
lease  includes  an  original  or  derivative  under-lease,  and 
a  lessee  includes  an  original  or  derivative  under-lessee, 
and  the  heirs,  executors,  administrators,  or  assigns  of 
an  under-lessee ;  whilst  a  lessor  includes  an  original 
or  derivative  under-lessor,  with  their  heirs  and  assigns 
respectively.  With  regard  to  forfeiture  for  non-pay- 
4  j3oa  II.  e.  meut  of  rent,  the  Court  of  Chancery  would  at  one  time 
relieve,  in  a  fit  case,  without  reference  to  the  length  of 
time  which  had  elapsed  since  the  forfeiture.  Sub- 
sequently it  was  enacted  by  the  4  Geo.  II.,  c.  28  {w)y 
that  every  lessee  might,  before  the  trial  of  any  action 
for  ejectment  brought  for  non-payment  of  rent,  pay  to 
the  lessor,  or  into  court,  all  rent  then  due,  and  all 
costs  incurred,  and  that  thereupon  all  proceedings  in 
the  action  should  cease  ;  and  further,  that  every  lessee 
ejected  for  non-payment  of  rent  might,  if  he  applied 
within  six  calendar  months,  obtain  relief  from  the 
Court  of   Chancery,  on  condition  of  paying  within 

(w)  S.  4. 
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forty  days   from  the  lessor's  putting  in  an  answer 

swearing  to   the  amount   due   for   rent,  such   sum, 

together   with  all  expenses   incurred ;   and  that   in 

either  of  these  cases  tiie  lessee  should  be  entitled  to 

hold  the  demised  lands  according  to  the  lease  thereof 

made  without  any  new  lease.     This  was  re-enacted 

by  the  Common  Law  Procedure  Act,    1852  (x),  and 

now,  by  virtue  of  the  Common  Law  Procedure  Act,  Common  Law 

1 860  (y),  in  case  of  any  ejectment  for  non-payment  of  i860.  ^^  ^* 

rent,  any  branch  of  the  High  Court  of  Justice  may 

relieve  iii  the  same  manner  as  the  Court  of  Chancery 

could  have  done  under  the  previous  Act     If  the 

lessee  has  been  ejected,  and  is  re-admitted  under  these 

statutes,  the  lessor  is  to  be  accountable  only  for  so 

much  as  he  shall  band  fide  have  made  of  the  premises 

from  the  time  of  entering  into  actual  possession  thereof. 

It  has  been  held  under  an  Irish  statute,  containing 

similar  provisions  (2;),  that  the  lessor  is  bound  only  to 

account  for  such  rents  as  he  has  actually  received 

during  possession ;  but  if  he  omits  to  use  due  diligence 

in  collecting  the  rent  or  in  letting  the  land,  he  will 

be  chaiged  with  a  fair  occupation  rent  (a). 

If  a  term  of  years  is  made  for  a  fixed  period  of  time,  By  effluxion  of 
it  comes  to  an  end  when  that  period  has  expired,  and  ^"^^* 
no  notice  either  to  leave,  or  of  an  intention  to  leave, 
the  demised  premises  need  be  given  by  the  lessor  or 
by  the  lessee  (b),  except  in  cases  where  the  lessor  de- 
sires to  establish  a  claim,  under  a  statute  which  will  be 
presently  referred  to,  against  a  lessee  wrongfully  remain- 
ing on  the  premises  after  the  expiration  of  his  term. 

If  the  tenancy  is  one  from  year  to  year,  it  may  By  notice, 
exist  as  long  as  both  parties  please,  but  is  determin- 


(x)    15  k  16  Vict.  O.  76^  Ml  210^  211,  212. 

(y)  23  &  24  Vict.  c.  126,  88.  I,  2. 

(z)  II  Anne,  e.  2  (Ir.) 

(a)  CaUaghan  ▼.  Lttmort,  Beat.  223. 

(6)  CM  y,  Sioket,  8  East,  358 ;  Hight  v.  Darby,  I  T.  R.  159.  162. 
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able  at  the  end  of  the  fiist^  as  well  as  of  any  subse* 
quent  year,  unless  in  creating  it  the  parties  use  words 
showing  that  they  contemplate  a  tenancy  for  two 
years  at  least  (c).  Such  a  tenancy  cannot  be  put  an 
end  to,  unless  by  agreement,  without  notice  being 
given  by  the  party  wishing  to  determine  it.  A  term 
created  by  parol  may  be  terminated  by  a  parol 
notice  ((2),  and  if  there  are  several  tenants  of  premises 
held  in  common,  notice  to  any  one  of  them  is  suffi- 
cient (e).  Where  the  tenancy  coiines  under  the  opera- 
tion of  the  Agricultural  Holdings  Act,  1875,  a  year's 
notice  is  necessary  (/),  unless  a  notice  of  some  other 
length  has  been  expressly  stipulated  for  {g).  In  other 
cases  the  notice  must  be  at  least  half  a  year's  (not 
six  lunar  months')  (h)  notice,  and  must  be  given  so 
as  to  complete  a  year,  reckoning  from  the  commence- 
ment of  the  tenancy.  If,  however,  the  tenancy  began 
on  one  of  the  usual  quarter-days,  the  proper  notice 
is  from  the  next  quarter-day  but  one  before  the  ex- 
piration of  the  current  year  of  the  tenancy,  whether 
the  period  between  those  dates  be  more  or  less  than 
six  calendar  months  (i).  When  the  time  of  the  com- 
mencement of  the  tenancy  cannot  be  proved,  notice  to 
quit,  regulated  by  the  time  of  the  payment  of  the 
rent,  is  primd  fade  evidence  of  the  commencement  of 
the  tenancy  at  that  period,  but  such  a  notice  must  be 
served  personally  on  the  tenant  (/).  If  there  is  a 
written  agreement  for  a  tenancy,  but  no  date  is  fixed 
for  its  commencement,  the  presumption  of  law  is  that 
the  tenancy  began  on  the  date  of  the  agreement  (h). 
But  this  presumption  may  be  rebutted  by  the  wording 
of  the  agreement,  e,g,,  if  the  first  quarterly  payment  of 

{e\  Doe  y,  Smaridge,  7  Q.  B.  957. 

{d)  Timmina  r.  Jtowlinton,  Burr.  1603. 

(«)  Doe  V.  Crick,  5  Esp.  1961 

(/)  38  &  39  Vict.  0.  92,  8.  51. 

(g)  WiUanton  ▼.  Cabteri,  3  G.  P.  D.  360. 

(A)  Doe  ▼.  SnUth,  5  A.  &  E.  350,  3<i. 

(i)  Morgan  v.  Daviea,  3  C.  P.  D.  300. 

(i )  Doe  V.  Forster,  13  East,  405. 

(Jt)  Doe  T.  MaUkewi,  11  0.  K  675. 
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rent  is  made  payable  on  one  of  the  usual  quarter- 
days  (l).  The  receipt  by  the  lessor  of  rent,  as  such, 
accrued  due  after  the  expiration  of  the  time  fixed  by 
the  notice  for  determining  the  tenancy,  is  a  waiver  of 
the  notice  (m),  as  is  also  distraining  for  rent  due  after 
the  expiration  of  the  notice  (ti),  and  such  a  waiver,  if 
assented  to  by  the  tenant  (o),  creates  a  new  tenancy 
taking  effect  on  the  expiration  of  the  old  one.  But 
acceptance  of  payment  for  the  use  and  occupation  of 
the  premises  after  the  expiration  of  the  time  fixed  by 
the  notice  is  not  a  waiver  of  the  notice  (p). 

If  the  tenancy  is  determined  by  forfeiture,  effluxion  Penalty  on 
of  time,  or  notice  to  quit,  and  the  lessee  refuses  to  give  over!^    ^    °^ 
up  the  premises,  the  lessor  can  proceed  against  him  by 
bringing  an  action  for  recovery  of  the  premises.  In  order 
to  punish  lessees  wrongfully  retaining  possession,  it  is 
enacted  by  the  4  Geo.  II.,  c.  28  (;),  that  a  tenant  4  Oeo.  11. 0. 
wilfully  holding  over  after  the  determination  of  the 
term,  and  after  demand  of  possession  made  and  notice 
in  writing  properly  given,  shall  pay  for  the  time  he 
detains  the  lands  at  the  rate  of  double  their  yearly 
value;  and  by  the  11  Geo.  II.,  c.   19  (r),  that  any  n  Geo. n.  0. 
tenant  who  has  given  notice  to  quit  and  does  not  '^ 
deliver  up  possession  at  the  specified  time,  is  to  pay 
double  his  former  rent  for  such  time  as  he  continues 
in  possession.    It  will  be  observed  that  the  latter 
statute  does  not  require  the  tenant's  notice  to  be  in 
writing,  and  accordingly  it  has  been  held  that  a  tenant 
holding  over  after  a  parol  notice  is  liable  to  pay  double 
rent  («).     In  order  to  entitle   the  lessor  to  double 
value  under  the  first  of  these  statutes,  the  holding 


(l)  SandiU  ▼.  Praiikiin,  L.  R.  lo  C.  P.  377. 
(m)  Ooodright  v.  CordwtfU,  6  T.  R.  219. 
(it)  Zouch  V.  WUlingcUe,  i  H.  Bl.  311. 

(0)  Jenner  v.  (^gg,  I  Moo.  k  "Rob,  213. 
(p)  Doe  ▼.  BaUen,  Cowp.  243. 

iq)  8.  I. 
(r)  8.  18. 

(1)  Timmifii  v.  J2oio2miofi,  Burr.  1603. 
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over  must  be  with  a  consciousness  on  the  part  of  the 
tenant  that  he  has  no  right  to  retain  possession  (t), 
and  the  landlord,  therefore,  is  not  entitled  to  recover 
double  value  unless  he  can  show  a  wilful  holding  over 
by  the  tenant,  it  not  being  enough  to  show  that  the 
premises  were  held  over  by  a  sub-tenant  of  the  lessee, 
unless  it  can  also  be  shown  that  this  was  done  with 
the  lessee's  assent  or  authority  (u).  But  every  tenant 
is  bound  to  render  up  possession  at  the  end  of  his 
term,  and  therefore  if  a  sub-tenant  holds  over,  the 
lessee,  although  he  himself  has  given  the  sub-tenant 
notice  to  quit,  is  liable  to  pay  to  the  lessor  the  single 
value  of  the  premises  for  the  whole  time  during  which 
the  latter  has  been  kept  out  of  possession,  and  also  all 
costs  incurred  by  him  in  ejecting  the  sub-tenant  (v). 
Where  a  tenant  remains  in  occupation  of  the  pre- 
mises after  the  expiration  of  his  term,  the  landlord  is 
8  Anno,  c.  i8.  empowered  by  statute  (10)  to  distrain  for  any  arrears 
of  rent  in  the  same  manner  as  he  might  have  done 
had  the  tenancy  not  been  determined;  but  (x)  the 
distress  must  be  made  within  six  calendar  months 
from  the  termination  of  the  tenancy,  during  the  con- 
tinuance of  the  landlord's  title,  and  during  the  posses- 
sion of  the  tenant  from  whom  the  arrears  are  due. 
It  would  seem  that  this  Act  does  not  give  a  lessor  a 
right  of  distress  where  a  tenancy  has  been  determined 
by  forfeiture,  and  not  in  the  ordinary  course  (y). 

By  surrender.       A  term  may  also  be  put  an  end  to  by  being  sur- 
rendered or  given  back  by  the  lessee  to  the  lessor, 
statute  of       Under  the  Statute  of  Frauds  («),  every  surrender  of  a 
^^  "*  lease,  other  than  a  lease  of  copyholds,  must  be  in 

(e)  Smnfen  v.  Bacon,  30  L.  J.  (Ex.)  368. 
(«)  Bandt  ▼.  Clark,  19  W.  R.  48. 

(v)  Hendtrton  v.  Hquire,  L.  R.  4  Q.  B.  170;  and  see  Harding  v.  Cre^ 
thomt  I  Esp.  57. 

(v)  8  Anne,  c.  18,  8.  6. 

(aj)  S.  7. 

(y)  Doe  T.  WiUiavM,  7  C.  &  P.  322  ;  Orimwood  v.  Mat»,  L.  R.  7  C.  P. 

3^.  365- 
(s)  29  Car.  IL  a  3,  s.  3. 
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writing,  except  in  cases  where  a  surrender  would  be 

implied  at  law,  and  by  the  Beal  Property  Amendment  Real  Property 

Act  (a),  every  surrender  formerly  required  by  law  to  f  JJ^^^*"^* 

be  in  writing  must  now  be  made  by  deed.     A  sur- 

render  will  be  implied  at  law  if  the  lessee  accepts  a 

new  good  lease  (b) ;  or  if  a  new  lessee  is  accepted  by 

consent  of  all  parties  (c) ;  and  the  receipt  of  the  key 

of  a  house  from  a  yearly  tenant  has  been  held  to 

operate  as  a  surrender  (d),  as  has  also  the  acceptance 

of  rent  by  the  lessor  from  an  under-tenant  (e).     But 

a  surrender  by  the  lessee  does  not  put  an  end  to  the 

interest  of  any  under-lessee  in  the  term  (although  it 

is  otherwise  where  the  lessor  re-enters  on  a  forfeiture 

of  the  original  lease),  even  though  the  lessee  was  at 

the  time  liable  to  forfeit  his  lease  (/). 

The  Settled  Land  Act,  1882  (g),  authorises  a  tenant 
for  life  to  accept  a  surrender  of  any  lease  of  the  whole 
or  part  of  any  settled  land,  and  gives  him  power,  on 
the  surrender,  to  make  a  new  lease ;  taking  into  con- 
sideration, if  desired,  the  value  of  the  surrendered  lease 
in  determining  the  amount  of  the  rent  and  the  nature 
of  the  covenants  to  be  inserted  in  any  new  lease. 

Provision  has  also  been  made  by  statute  for  the  sur-  Sone&der  of 
render  of  leases  belonging  to  persons  under  disability.  '^^TJ 
The  1 1  Geo.  IV.  and  i  Wm.  IV.,  c.  65,  enacts  that  (A)  disability, 
the  guardian  of  an  infant  or  a  married  woman  may,  I  Vm.'iv.*o. 
on  application  in  the  Court  of  Chancery,  obtain  leave  ^^' 
to  surrender  any  lease  and  accept  in  its  stead  a  new 
lease,  which  is  to  be  for  such  a  term,  and  subject  to 


(a)  8  ft  9  Viot.  0.  106,  8.  3. 

(6)  Jknnton  ▼.  Sianleyt  Burr.  2210. 

{e)  Phippt  ▼.  ScuUhcrpe^  i  B.  k  Aid.  50 ;  NkkdU  v.  AthertUmt,  10 

Q.B.  944. 

(d)  Ihdd  ▼.  Addom,  6  Man.  ft  Or.  672. 

(e)  Thomtu  v.  Cook^  2  B.  ft  Aid.  119. 

</)  Oi.  Wettern  By.  Co.  v.  Smith,  2  Gh.  D.  235  ;  3  App.  Gas.  165. 
iff)  45  ft  46  Vict.  0.  3S,  I.  13. 
(/i)  S.  12. 
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Bucli  conditions,  as  the  court  shall  think  fit  Also  (t), 
that  the  same  persons  may,  with  the  sanction  of  t^e 
court,  accept  a  surrender  of  any  lease  in  order  to  make 
a  new  lease  to  be  approved  of  by  the  court.  The 
Settled  Estates  Settled  Estates  Act,  1877  (J\  enables  guardians  on 

°  ' '  ^*       behalf  of  infants,  committees  on  behalf  of  lunatics,  and 

trustees  of  the  property  of  bankrupts  to  exercise  all 

the  powers  and  make  any  of  the  applications  given  or 

Settled  Land    authorised  by  the  Act     And  the  Settled  Land  Act, 

^'  ^  1882  (1c),  empowers  the  trustees  or  guardians  of  an 
infant  and  the  committee  of  a  lunatic,  with  the  sanction 
of  the  Lord  Chancellor,  to  exercise  all  the  powers  given 
by  that  Act  to  a  tenant  for  life*  By  virtue  of  the 
same  Act  (/)  a  married  woman  who  is  a  tenant  for  life 
of  any  land  has  similar  powers,  which  she  may  exercise 
alone  if  the  land  is  settled  to  her  separate  use,  or 
jointly  with  her  husband  if  it  is  not  A  restraint  on 
anticipation  in  the  settlement  is  not  to  prevent  the 
exercise  by  her  of  any  power  under  the  Act 

Long  terms  of       We  now  come  to  the  consideration  of  long  terms  of 
^®*'*'  years,  not  intended  for  the  purpose  of  establishing  the 

ordinary  relation  of  landlord  and  tenant 

The  reader  is  probably  aware  that  until  lately  there 
existed  in  this  country  two  distinct  methods  of  adminis* 
tering  the  law,  namely,  that  of  the  Courts  of  Common 
Law  and  that  of  the  Court  of  Chancery.  The  former 
and  older  method  sufficed  for  doing  justice  at  a  time 
when  the  ownership  of  property  existed  only  in  its 
simpler  forms.  In  time,  however,  the  progress  of 
civilisation  gave  rise  to  more  refined  and  complicated 
modes  of  dealing  with  property,  especially  with  land. 
These  methods  the  Courts  of  Common  Law,  in  many 
cases,  declined  to  countenance,   and  notably  in  the 


(i)  S.  16. 

(j )  40  &  41  Vict  o.  iS,  I.  49. 
{k)  45  k  46  Vict  0.  58,  fli.  60,  62. 
(I)  S.  61. 
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instance  of  land  held  in  trust.  In  a  subsequent  part 
of  this  work  there  will  be  found  an  account  of  the 
way  in  which  trusts  were  encouraged  and  established 
by  the  Court  of  Chancery.  At  this  stage  we  will 
content  ourselves  with  stating,  that,  as  a  general  rule, 
the  Courts  of  Common  Law  did  not  recognise  trusts. 
If  A  conveyed  the  fee-simple  of  land  to  B,  with  direc- 
tions to  hold  it  for  the  benefit  of  C,  the  Courts  of 
Common  Law  refused  to  look  beyond  B,  to  whom  the 
land  had  been  legally  conveyed,  and  treated  him  alone 
as  owner  of  it.  But  the  Court  of  Chancery  did  not 
stop  short  at  this,  and,  therefore,  whilst  not  refusing 
to  recognise  B  as  the  legal  owner,  would  nevertheless 
compel  him  to  carry  out  the  purposes  for  which  the 
land  was  intrusted  to  him.  B,  therefore,  in  such  a 
case,  was  said  to  have  the  legal  estate  in  the  land, 
whilst  C  had  the  beneficial  or  equitable  estate. 

Supposing  that  the  owner  of  a  landed  estate  wishes  Their  ad^an- 
to  preserve  it  in  his  family,  so  as  to  go  after  his  death  **"' 
to  his  eldest  son  in  the  course  of  primogeniture,  but 
at  the  same  time  desires  to  make  some  provision  for 
his  widow  and  younger  children :  a  long  term  of  years 
offers  him  an  effectual  means  of  accomplishing  thi^ 
object.  He  has  merely  to  grant  the  estate  for  any 
number  of  years  (say  a  thousand)  to  trustees  upon 
trust  to  raise  portions  for  his  widow  and  younger 
children,  giving  them  power  for  that  purpose  to  sell 
or  mortgage  the  estate  if  necessary,  and  then,  sub- 
ject to  the  term,  to  entail  the  property  upon  his  eldest 
son,  by  giving  him  an  estate  in  it  for  life,  with  a 
remainder  after  that  son's  death  to  his  sons  in  tail. 
By  this  means  the  eldest  son  will,  on  his  father's 
death,  have  the  freehold  of  the  estate,  subject  to  the 
term,  but  at  the  same  time  the  trustees  will  have  a 
right  to  take  the  profits  of  the  land,  if  necessary, 
during  the  term.  If  the  widow  or  younger  children 
are  to  have  a  yearly  income  only,  it  will  be  merely 
necessary  for  the  trustees  to  see  that  that  income  is 
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paid  by  the  eldest  son,  and  if  he  should  fail  to  pay  it, 
they  can,  under  their  powers,  take  possession  of  the 
property  in  order  to  secure  payment.  If  the  portions 
are  to  be  paid  in  a  lump  sum,  the  trustees  can  mort- 
gage or  sell  the  whole,  or  part,  of  the  estate  in  order 
to  raise  such  money  as  may  be  wanted,  leaving  the 
eldest  son  otherwise  in  undisturbed  enjoyment  of  the 
property.  There  will  be  no  difficulty  in  raising  the 
money  on  mortgage,  since  possession  of  an  estate  for 
a  thousand  years  offers  as  ample  security  as  possession 
of  the  fee-simple.  The  same  means  will  be  available 
in  any  other  case  where  it  is  desired  to  raise  money 
on  the  security  of  the  estate. 

Next,  let  us  suppose  that  the  objects  for  which  the 
term  was  created  are  either  accomplished,  or  have 
SatisBed terms,  failed.  In  that  case  the  term  is  said  to  be  "satisfied." 
Before  the  passing  of  the  8  &  9  Vict,  c.  112,  the 
deed  creating  a  long  term  of  years  usually  contained 
either  a  proviso  (known  as  a  "proviso  for  cesser") 
that  when  the  term  was  satisfied  it  should  come  to 
an  end,  or  else  a  declaration  that,  after  being  satisfied, 
it  should  be  held  in  trust  for  the  person  for  the  time 
being  entitled  to  the  inheritance  of  the  estate ;  in 
which  case  the  term  was  said  to  be  "  attendant  on 
the  inheritanca"  If  the  deed  made  no  provision  for 
the  case  of  the  term  becoming  satisfied,  a  court  of 
law  would  sometimes  presume  it  to  have  been  sur- 
rendered or  put  an  end  to,  but  only  under  special 
circumstances  (m),  and  as  a  general  rule  would  con- 
sider the  term  as  existing,  and  the  Court  of  Chancery 
would  always  hold  an  existing  satisfied  term  to  be 
attendant  on  the  inheritance,  whether  so  declared  or 
not  (n).  The  beneficial  interests  both  in  the  term 
and  in  the  reversion  being  thus  united  in  one  person, 
were,  by  analogy  to  the  law  of  merger  previously 


{m)  Oarrard  r.  Tuck,  8  C.  B.  231. 

(n)  MauncMl  v.  Maundrdl,  10  Yes.  246,  269. 
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explained,  considered  to  be  united,  and  the  equitable 
estate  in  the  term  was  therefore  merged  in  the  equi- 
table estate  in  the  reversion.  But  although  the  equi- 
table estate  in  the  term  became  extinguished,  the 
legal  estate  in  it  remained,  with  a  distinct  and  separate 
existence  of  its  own ;  and  this  separation,  caused  by 
the  difference  between  legal  and  equitable  estates, 
was  formerly  used  with  advantage  for  the  protection 
of  the  person  entitled  to  the  inheritance,  and  of  those 
claiming  imder  him. 

For  supposing  a  reversioner,  on  coming  into  posses-  Ady&ntagei  of 
sion,  to  have  found  that  the  person  creating  the  term  •*  "  ®  terma. 
had  mortgaged  or  otherwise  incumbered  the  property 
subsequently  to  the  term :  in  that  case  the  reversioner 
was  able,  through  his  trustees,  to  claim  the  benefit  of 
the  legal  term  of  years — an  estate  prior  to  the  date  of 
the  incumbrances — and  thus,  both  at  Law  and  in 
Equity,  to  exclude  all  persons  claiming  by  virtue  of 
these  incumbrances  until  after  the  expiration  of  the 
term ;  since  it  was  obviously  just  that  the  owner  of  a 
prior  estate  should  not  be  affected  by  the  acts  of  the 
owner  of  a  subsequent  estate.  And  not  only  so,  but 
any  purchaser  for  value  (that  is,  every  person  tak- 
ing an  estate  or  charge  in  consideration  of  marriage, 
money,  or  other  equivalent)  from  the  reversioner  would 
be  equally  protected,  provided  he  took  the  precaution 
to  obtain  from  the  trustees  of  the  term  a  declaration 
of  trust  in  his  favour,  or  an  assignment  of  the  term 
to  trustees  of  his  own,  and  provided  he  had  no  notice 
of  prior  incumbrances  before  he  took  a  conveyance  (o). 

These  advantages,  however,  were  found  in  practice 
to  be  more  than  balanced  by  the  evils  arising  from 
the  system  of  attendant  terms. 


(o)  There  were  two  ezoeptiona  to  this  last  rule.  The  purchaser  wm 
protected  against  a  widow's  cUum  to  dower  even  though  he  had  notice, 
and  on  the  other  hand  debts  due  to  the  Crown  were  not  barred  by 
abeenoe  of  noUoe. 
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DisadvantageB  Thos  a  purchaser  from  a  reversioner,  if  he  neglected 
of^tisfied  ^  ^^  ^^  assignment  of  the  term,  was  liable  to  find 
himself  at  any  time  postponed  to  a  sabseqnent  pur- 
chaser of  the  same  estate,  who  had  bought  without 
notice  of  such  first  purchase,  and  had  got  an  assign- 
ment of  the  term  (p).  This  was  the  case  even  though 
the  subsequent  purchaser,  at  the  time  of  getting  the 
assignment,  had  become  aware  of  the  first  purchase, 
since  he  had  now  acquired  a  prior  legal  title,  and  a 
Court  of  Equity  would  not  interfere  in  such  a  case 
between  two  innocent  parties,  for  it  was  said,  "  Where 
the  Equities  are  equal  the  Law  shall  prevail." 

Moreover  the  doctrine  of  Equity  as  to  notice  ren- 
dered the  position  of  a  purchaser  precarious,  even 
when  he  had  got  in  the  term  ;  and  since,  in  order  to 
guard  against  the  difficulties  which  firequently  arose 
in  establishing  terms  at  law,  it  became  customary  to 
keep  several  terms  on  foot,  it  was  often  difficult  for 
a  purchaser  to  be  sure  that  he  had  got  the  oldest  term, 
and  the  system  had  thus  a  tendency  in  some  cases  to 
promote  fraud. 

The  expense  also  of  every  conveyance  was  necessarily 
greater,  for  in  every  case  where  there  was  an  outstand- 
ing term  the  title  to  the  term  had  to  be  shown  in  the 
same  manner  as  that  to  the  freehold,  and  if  there  was 
more  than  one  term  the  title  to  each  had  to  be  shown. 
If  the  term  and  the  inheritance  were  assigned  by  one 
deed,  the  deed  was  necessarily  longer  and  more  expen- 
sive. If  separate  deeds  were  used  the  expense  was  still 
greater.  Moreover  expense  was  incurred  in  ascertain- 
ing the  trustees  of  terms,  and  the  terms  themselves 
were  occasionally  found  to  have  been  lost  by  the 
trustees  having  subsequently  acquired  the  reversion  (;). 


ip)  OoodtiOe  ▼.  Morgan,  i  T.  R.  755. 

{q )  The  renuurka  in  this  and  the  two  preceding  paragraphs  are  taken, 
in  sabstance,  from  the  Second  Report  of  the  Real  Property  CommiB- 
Bioners,  pp.  7-14. 
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For  these  reasons  it  was  enacted  by  the  8  &  9  Vict.,  8  &  9  viot.  c 
c.  112  (r),  that  every  satisfied  term  of  years  which, 
whether  by  declaration  or  by  constniction  of  law, 
should  upon  the  31st  day  of  December  1845  be 
attendant  npon  the  inheritcknce  or  reversion  of  any 
lands,  should  on  that  day  absolutely  cease  and  deter- 
mine, as  to  the  land  upon  the  inheritance  or  reversion 
whereof  such  term  should  be  attendant  as  aforesaid ; 
except  that  every  such  term  of  years  which  should  be 
so  attendant  by  express  declaration,  although  thereby 
made  to  cease  and  determine,  should  afford  to  every 
person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and  demand, 
as  it  would  have  afforded  to  him  had  it  continued  to 
subsist,  but  had  not  been  assigned  or  dealt  with  after 
the  3 1  St  of  December  1 845  ;  and  should,  for  the  pur- 
pose of  sach  protection,  be  considered  in  every  Court 
of  Law  and  Equity  as  a  subsisting  term :  it  was  also 
enacted  (s)  that  every  satisfied  (t)  term  then  subsist- 
ing or  thereafter  to  be  created,  and  which,  either  by 
express  declaration  or  by  construction  of  law,  should 
after  that  day  become  attendant  upon  the  inheritance 
or  reversion  of  any  lands,  should,  immediately  upon  the 
same  becoming  so  attendant,  cease  and  determine  as 
to  the  land  upon  the  inheritance  or  reversion  whereof 
such  term  should  become  attendant  as  aforesaid. 

It  results  from  this  Act  (which  does  not  extend  to 
copyholds,  customary  freeholds,  or  leaseholds  (u),) 
(i)  that  a  satisfied  term  created  before  the  31st  of 
December  1845,  and  not  attendant  upon  the  inheri- 
tance by  express  declaration,  is  altogether  put  an  end 
to  on  that  day;  (2)  that  a  satisfied  term  created 
before  the  31st  of  December  1845,  and  attendant  on 


(r)  a  I. 

(#)  S.  2. 

(I)  Ab  to  the  meaning  of  the  word  ''satisfied,"  see  Andenfm  7.  Pignei, 
Xt  R  8  Ch.  180. 

(tt)  Dart,  V.  &  P.  289. 
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the  inheritance  by  express  declaration,  can  no  longer 
be  assigned  after  that  date,  but  affords,  both  to  the 
person  entitled  to  the  inheritance  and  to  any  subse- 
quent purchaser  fix)m  him,  the  same  protection  as  if  it 
remained  for  ever  vested  in  the  then  trustee  on  the 
trusts  on  which  he  held  it  on  the  day  when  the  Act 
came  into  operation ;  that  is,  will  render  such  a  pur- 
chaser safe  asfainst  subsequent  purchasers  firom  the 
reversioner,  baVnot  agaiS  prior  purchasers,  although 
he  had  no  notice  of  their  claims ;  and  (3)  that  no  term 
created  after  the  3 1st  of  December  1 845  can  be  made, 
by  any  means,  attendant  on  the  inheritance. 

It  only  remains  to  add,  that  a  satisfied  term  created 
before  the  31st  of  December  1845,  ^^^  attendant 
upon  the  inheritance  by  express  declaration,  will  be 
considered  as  subsisting,  unless  a  Court  of  Equity 
would,  before  the  passing  of  the  Act,  have  restrained 
the  person  interested  in  it  from  setting  it  up  in  a 
Court  of  Law  (v). 

{v)  CoUrdl  r.  Hughes,  15  C.  K  532. 
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CHAPTER  IV. 

OF   AN    ESTATE    FOR    LIFE, 

Having  thus  discassed  estates  less  than  freehold,  ^e 
will  now  ascend  to  the  next  stage,  and  consider  those 
estates  which  are  of  a  freehold  nature,  first  pausing  to 
remind  the  reader  that  there  is  a  distinction  between 
freehold  estates  and  estates  in  land  of  freehold  tenure. 
For  there  may  be  a  freehold  estate  (i.e.,  one  for  life  or 
in  fee)  in  copyholds,  which  are  estates  of  a  base,  and 
not  of  a  freehold,  tenure.  Freehold  estates  may  be 
classed  under  the  two  principal  heiwiings  of —  I  st.  Free- 
holds of  inheritance,  or  estates  in  fee-simple  and  in 
fee-tail;  and  2nd,  Freeholds  not  of  inheritance,  or 
estates  for  life.  It  is  proposed  in  this  chapter  to 
notice  the  chief  points  relating  to  estates  for  life. 

These  are  of  two  kinds,  namely,  those  which  are  Estate  for  life 
conventional,  or  expressly  created  by  act  of  parties; 
and  those  which  are  legal,  or  created  only  by  con- 
struction and  operation  of  law  (a).  The  former  are 
the  more  usual,  and  exist  when  a  man  has  an  estate 
in  land  which  is  to  last  for  the  term  of  his  own  life, 
or  for  that  of  another,  or  for  the  lives  of  two  or  more 
persons,  of  whom  he  may  or  may  not  be  one. 

Such  an  estate  may  be  created  by  any  person,  not  By  whom  it 
under  disability,  who  has  an  estate  of  freehold.     But  "*^ 
a  tenant  for  years,  however  long  his  term  may  be, 
cannot  create  an  estate  for  life ;  because,  having  only 
a   chattel  interest,   he   cannot  out  of  it  create  that 
which  the  law  considers  a  greater  interest  than  his 

(a)  2  BL  Com.  120. 
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Corporations. 
Infants. 


x8  k  19  Yict. 
0-43. 


Mode  of  creat- 
ing an  estate 
for  life. 

Bj  operation 
of  law. 


Estate  in 
Dower. 


own.  We  have  already  seen  that  corporations  may, 
to  a  certain  extent,  create  estates  for  life  (b),  and  we 
have  to  add  that  an  infant  may  also  create  snch  an 
estate  nnder  special  circumstances. 

For  it  is  enacted  by  the  18  &  19  Yict.,  c.  43,  that 
from  and  affcer  the  passing  of  the  Act  (c),  it  shall  be 
lawful  for  every  male  infant  not  under  the  age  of 
twenty  years,  and  for  every  female  infant  not  under 
the  age  of  seventeen  years  (d),  upon  or  in  contempla- 
tion of  his  or  her  marriage,  to  make  (e),  with  the 
sanction  of  the  Court  of  Chancery,  a  valid  settlement 
of  all  or  any  part  of  his  or  her  property,  or  of  pro- 
perty over  which  he  or  she  has  any  power  of  appoint- 
ment. By  means  of  such  a  settlement,  then,  an  infant 
may  create  an  estate  for  life,  but  the  Act  goes  on  to 
provide  (/)  that  any  appointment  or  disentailing  assur- 
ance executed  under  the  provisions  of  the  Act  by  an 
infant  who  is  a  tenant  in  tail,  shall  be  void  if  the 
infant  afterwards  dies  before  attaining  the  age  of 
twenty-one  years. 

An  estate  for  life  may  be  created  (i)  by  operation 
of  law,  (2)  by  deed,  or  (3)  by  will.  The  estates  for 
life  which  are  created  by  the  first-named  process  are — 
1st,  Estates  in  Dower;  2nd,  Estates  by  Curtesy;  and 
3rd,  Tenancy  in  tail  after  possibility  of  issue  extinct. 
An  Estate  in  Dower  is  that  which  a  widow  may  have, 
during  her  lifetime,  in  hereditaments  of  which  her 
husband  was  tenant  for  an  estate  of  inheritance.  It 
will  be  necessary  to  explain  this  subject  somewhat 
fully,  and  since  the  former  law  relating  to  dower  was 
materially  altered  by  the  Dower  Act  (^)  now  in  force, 


{b)  32  Hen.  VIII.  c  28  ;  5  Geo.  Ill  c.  17  j  5  &  6  Vict,  a  108 ;  45 
&  46  Vict,  a  50. 
ic)  2nd  July  1855. 

(d)  S.  4. 

(e)  S.  I. 
(/)  S.  2. 

O7)  3  &  4  Wm.  IV.  c.  105. 
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(which  applies  only  to  women  who  were  married  after 
the  1st  of  Janaaiy  1834),  we  will  explain  how  the 
law  stood  before  the  passing  of  that  statute. 

Under  the  old  law,  a  widow  was  deemed  to  be  Former  law  of 
entitled  to  an  estate  for  life  in  one-third  part  of  all  ^^^^' 
hereditaments,  corporeal  or  incorporeal,  of  which  her 
iiosband,  at  any  time  daring  the  coverture,  had  had 
the  sole  legal  possession  for  an  estate  in  fee-simple 
or  in  fee-tail,  and  which  any  of  her  issue,  actual  or 
possible,  was  capable  of  inheriting.  Of  the  right 
to  this  estate  she  could  not  be  deprived,  after  her 
marriage,  by  any  aUenation  or  disposition  which  her 
husband  might  make  of  the  hereditaments  in  question, 
unless  she  formally  assented  thereto  and  expressly 
released  her  right  to  dower.  If  before  her  marriage 
she,  or  her  guardian  for  her  (A),  if  she  were  an  infant, 
accepted  a  jointure  (that  is,  a  competent  livelihood  of 
freehold  for  her  life  of  lands,  to  take  effect  in  posses* 
sion  immediately  on  her  husband's  death  (t),)  then  she 
was,  under  the  Statute  of  Uses  (/),  deprived  of  her 
right  to  dower.  She  would  also  have  been  restrained 
by  the  Court  of  Chancery  from  claiming  dower  if  the 
provision  thus  made  for  her  were  sufficient,  although 
it  might  not  have  come  out  of  property  strictly  within 
the  terms  of  the  statute  (k).  She  could  not  be 
deprived  of  her  dower  by  any  jointure  made  for  her 
after  her  marriage,  but  she  would,  in  such  a  case, 
have  been  compelled  to  give  up  either  her  dower  or 
her  jointure.  If,  however,  nothing  had  been  done 
which  barred  her  dower,  her  right  to  it  was  paramount 
to  the  claims  of  all  purchasers,  incumbrancers,  or  cre- 
ditors, from  or  of  her  husband. 

The  widow  herself  was  not  entitled  to  take  posses* 

{h)  Drwry  v.  Buckingham,  3  Bro.  P.  C.  492. 
<t)  Co.  Litt.  36^ 
0')  27  Hen.  VIII.  c.  10,  s.  6. 

[k)  WiUiamt  v.  ChiUy,  3  Ves.  545  ;  Co.  Litt.  36^  note  B.  ;  Visard  v. 
LongdaUf  cited  3  Atk.  8  ;  Qarthakort  v.  GhaUt,  10  Ves.  I. 
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sion  of  any  land  for  her  dower,  but  it  was  the  duty 
of  the  heir  to  assign  one*third  of  her  husband's  lands 
for  that  purpose ;  if  he  neglected  to  do  so,  or  made  an 
unfair  assignment,  she  was  entitled  to  a  writ  of  dower, 
in  pursuance  of  which  the  lands  out  of  which  her 
dower  was  to  be  derived  would  be  marked  out  by  the 
sheriff  of  the  county  in  which  they  lay.  If  any  dower 
was  to  come  out  of  incorporeal  hereditaments,  she  was 
entitled  to  receive  one-third  of  the  profits  derived  froia 
them. 

She  could  also  claim  arrears  of  dower  which  had 
become  due,  either  firom  neglect  in  paying  her  or  in 
consequence  of  no  land  having  been  assigned  for  her 
benefit.  At  one  time  there  was  no  limit,  either  at  law 
or  in  equity  (Z),  to  the  amount  which  might  be  so 
claimed,  but  her  rights  in  this  respect  were  afterwards 
limited  to  six  years'  arrears  of  dower  (m). 

The  former  law  of  dower  was  not  open  to  much 
objection  in  the  days  when  the  alienation  of  land  was 
prohibited,  but  afterwards  it  became  a  source  of  very 
serious  inconvenience.  The  Court  of  Chancery  did 
indeed  permit  a  purchaser  of  land  to  protect  himself 
against  the  dower  of  the  vendor's  wife,  if  he  could 
manage  to  procure  the  assignment  to  a  trustee  for  him- 
self of  one  of  those  long  terms  of  which  we  spoke  in 
the  last  chapter.  He  could  also  prevent  his  own  wife's 
right  to  dower  from  fastening  upon  land  which  he 
purchased,  by  framing  the  conveyance  of  it  to  himself 
in  a  manner  which  need  not  be  particularised  here, 
further  than  to  say  that,  by  means  of  the  intervention 
of  a  life  estate,  given  to  a  trustee  for  the  purchaser, 
the  latter  did  not  take  a  legal  estate  of  inheritance  in 
possession  in  the  lands,  in  the  absence  of  which,  as  we 
have  seen,  his  widow  had  no  claim  to  dower.     A  man 


(I)  Oliver  v.  Bichardsont  9  Ves.  222. 
(m)  3  &  4  Wm.  IV.  c  27,  M,  41. 
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might  also  coerce  his  widow  into  relinqaishing  her 
dower,  by  making  some  provision  for  her  in  his  will 
conditional  on  her  doing  so.  Practically,  therefore, 
the  widow's  claim  to  dower  was  in  most  instances 
evaded,  though  not  without  considerable  expense  and 
some  risk,  and  the  Legislature  consequently  decided 
to  make  a  sweeping  change  in  the  law. 

This  was  effected  by  the  Dower  Act  (ti),  which  Dower  AcU 
applies,  as  we  said,  to  all  women  who  were  married 
after  the  ist  of  January  1834  (0).  The  Act  (p)  gives 
every  widow  to  whom  it  applies  a  right  to  dower  not 
merely  out  of  all  legal,  but  also  out  of  all  equitable,  or 
partly  equitable  and  partly  legal,  estates  of  inheritance 
in  possession  (other  than  estates  in  joint  tenancy)  to 
which  her  husband  was  beneficially  entitled  at  the 
time  of  his  death,  or  which  (g)  he  had  a  right  to  enter 
upon.  The  Act  in  this  respect  applies  as  well  where 
the  parties  were  married  before  as  after  its  passing  (r). 
It  also  affirmed  by  fresh  enactment  what  had  been  the 
law  previously,  namely,  that  (s)  no  gift  made  by  a  hus- 
band to  his  widow  by  will  of  personal  estate  or  of  any 
of  his  land  not  liable  to  dower  should  defeat  or  pre- 
judice her  right  to  dower,  unless  a  contrary  intention 
were  declared  by  the  will.  But  the  other  sections  of 
the  Act  render  the  widow's  dower  very  precarious,  and 
entirely  dependent  upon  the  pleasure  of  her  husband. 
For  it  is  enacted  that  (t)  no  widow  shall  be  entitled 
to  dower  out  of  any  "  land  "  (a  term  which  in  the  Act 
extends  to  all  hereditaments  liable  to  dower,  cor- 
poreal or  incorporeal,  and  to  any  share  thereof  (u),) 
which  shall  have  been  absolutely  disposed  of  by  her 


(n)  3  &  4  Wm.  rV.  c.  105. 
(o)  S.  14. 

(P)  S.  2. 

(?)  s.  3. 

(r)  Me/ntoth  v.  Wood,  15  GraDt,  92. 

{»)  S.  10. 

(0  S.  4. 

(«)  S.  I.  i 
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husband  in  his  lifetime  or  by  will  (v) ;  that  all  partial 
estates  and  interests,  and  all  charges  created  by  any 
disposition  or  will  of  a  husband,  and  all  debts,  incum- 
brances, contracts,  and  engagements  to  which  his  land 
shall  be  subject  or  liable,  shall  be  valid  and  effectueJ 
as  against  the  right  of  his  widow  to  dower ;  that  (w) 
a  widow  shall  not  be  entitled  to  dower  out  of  any  land 
of  her  husband,  when  in  the  deed  by  which  such  land 
was  conveyed  to  him,  or  by  any  deed  executed  by 
him,  it  shall  be  declared  that  his  widow  shall  not  be 
entitled  to  dower  out  of  such  land ;  that  (x)  a  widow 
shall  not  be  entitled  to  dower  out  of  any  land   of 
which  her  husband  shall  die  wholly  or  partially  intes- 
tate, when  by  his  will  he  shall  declare  that  she  shall 
not  be  entitled  to  dower  out  of  such  land,  or  out  of 
any  of  his  land;   that  (y)  the  right  of  a  widow  to 
dower  shall  be  subject  to  any  conditions,  restrictions, 
or  directions  which  shall  be  declared  by  the  will  of 
her  husband;    and  (z)  that  where  a  husband   shall 
devise  any  land  out  of  which  his  widow  would  be 
entitled  to  dower  but  for  such  devise,  or  any  estate  or 
interest  therein,  to  or  for  the  benefit  of  his  widow, 
such  widow  shall  not  be  entitled  to  dower  out  of  or 
in  any  land  of  her  said  husband  unless  a  contrary 
intention  is  declared  by  his  will.     But  it  is  provided 
(a)  that  the  Court  of  Chancery  may  enforce  any  cove- 
nant or  agreement  entered  into  by,  or  on  the  part  of, 
any  husband  not  to  bar  the  right  of  his  widow  to 
dower  out  of  his  lands,  or  any  of  them ;  and  (5)  that 
the  Act  shall  not  extend  to  the  dower  of  any  widow 
who  shall  have  been,  or  shall  be,  married  on  or  before 
the  ist  of  January  1834;  and  shall  not  give  to  any 
will,  deed,  contract,  engagement,  or  charge  executed. 


{v)  S.  5. 
(w)  S.  6. 
(or)  S.  7. 
<y)  S.  8. 
(«)  S.  9. 
(a)  S.  XI. 
(6)  S.  14. 
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entered  into^  or  created  before  the  said  ist  of  Janaary 
1834,  the  effect  of  defeating  or  prejudicing  any  right 
to  dower.  It  results  from  these  enactments  that  a 
declaration  against  dower,  contained  in  a  deed  exe- 
cuted before  tiie  ist  of  January  1 834,  will  not  bar  the 
dower  of  a  woman  who  was  married  after  that  date 
(c) ;  and  that  the  old  form  of  conveyance  which  was 
employed  to  bar  dower  is  no  longer  effectual,  since  a 
widow  can  now  claim  dower  out  of  land  in  which  her 
husband  had  only  an  equitable  estate  of  inheritance. 

If  a  wife  dies  seised  of  an  estate  of  inheritance,  Estate  by  oor- 
either  legal  or  equitable  (d)j  in  any  hereditaments,  '^' 
her  husband,  if  he  survives  her  and  has  had  by  her 
issue  bom  alive  and  capable  of  inheriting  her  estate, 
is  entitled  to  hold  the  lands  for  the  remainder  of 
his  life  (e).  He  is  said  in  such  a  case  to  have  an 
estate  by  the  curtesy  of  England,  or  more  shortly  an 
estate  by  curtesy.  The  wife's  estate  must  have  been 
one  of  inheritance,  consequently  there  can  be  no 
curtesy  out  of  an  estate  granted  for  lives  however 
numerous  (/).  It  is  also  necessary  that  the  husband's 
children  by  her  might  have  been  able  to  claim  the 
estate  as  heirs ;  if  it  has  been  expressly  given  to  them 
after  their  mother's  death,  they  will  take  as  purchasers, 
and  their  father's  claim  to  curtesy  will  be  excluded  (ff). 
The  result  will  be  the  same  if  an  instrument  giving  a 
life  estate  to  the  wife  expressly  declares  that,  upon 
her  death,  the  inheritance  shall  descend  to  her  heir, 
and  that  her  husband  shall  not  be  tenant  by  the 
curtesy  (h).  Curtesy,  unlike  dower,  could  never  be 
barred  by  getting  in  a  prior  attendant  term,  since  it 
always  took  effect  out  of  equitable  as  well  as  out  of 
legal   estates;    and  it  is  now    settled  that  where   a 

(e)  Fry  y.  Noble,  7  De  G.  M.  &  G.  687. 
{d)  SweetappU  v.  Bindonf  2  Ver.  $36. 
{e)  2  Bl.  Com.  126. 
(/)  SUad  V.  PlaU,  18  Beav.  50,  56. 
iy)  Barker  v.  Barhfr,  2  Sim.  249. 
(A)  BennU  v.  DavU,  2  P.  WmB.  3161 
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married  woman  has  an  estate  of  inheritance  which  is 
settled  for  her  separate  use,  her  husband,  if  he  survive 
her,  is  entitled  to  an  estate  by  curtesy  in  it,  unless  she 
has  disposed  of  the  estate  by  deed  or  will  (%).  It 
should  be  added,  that  if  the  land  is  of  gavelkind  tenure, 
the  birth  of  issue  is  not  necessary  to  entitle  a  husband 
to  an  estate  by  curtesy :  on  the  other  hand,  he  cannot 
claim  more  than  one-half  of  the  annual  rents  and 
profits,  and  he  loses  his  estate  if  he  marries  again. 

Tenaner  after  A  tenancy  afber  possibility  of  issue  extinct  may 
i^^ill  <x«nr  where  land  has  been  given  in  special  tail,  as,  for 
instance,  to  a  man  and  the  heirs  of  his  body  by  his 
present  wife  (j).  Here,  if  the  wife  dies  without  issue 
the  man  cannot  have  issue  who  can  take  the  estate ; 
his  possibility  of  issue  is  therefore  said  to  be  extinct, 
and  he  himself,  since  he  is  prohibited  by  statute  (k) 
from  barring  the  estate  taU  after  his  issue  have  become 
extinct,  has  an  estate  in  the  land  for  his  life  only,  but 
with  the  privilege  of  committing  waste ;  a  privilege 
which,  as  we  shall  see  hereafter,  is  not  incident  to  the 
estate  of  any  other  tenant  for  life. 

By  deed.  An  estate  for  life  can  also  be  created  by  deed.    Such 

an  estate,  if  intended  to  take  effect  during  the  lifetime 
of  the  person  creating  it,  might,  before  the  passing  of 
the  Statute  of  Frauds  (Q,  have  been  created  either 
by  means  of  a  deed,  or  by  feoffment  and  livery  of 
seisin  without  any  writing.  The  statute,  however, 
enacted  (m)  that  all  estates  of  freehold  in  messuages, 
manors,  lands,  tenements  or  hereditaments,  made  or 
created  by  livery  of  seisin  only,  and  not  put  in  writing 
and  signed  by  the  parties  making  or  creating  the 
same,  or  their  agents  thereunto  lawfrilly  authorised  by 


(f)  Cooper  y.  Maedonald,  7  Gh.  D.  288. 

(J)  2  Bl  Com.  124. 

(k)  3  &  4  Wm.  IV.  c.  74,  8.  18. 

(/)  29  Car.  II.  c.  3. 

(m)  S.  I. 
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writing,  should  have  the  force  and  effect  of  estates  at 
will  only,  and  no  greater  force  and  effect,  any  con- 
sideration for  maldng  such  estates,  or  any  former  law 
or  usage  to  the  contrary,  notwithstanding.  Hence, 
before  the  passing  of  the  statute  next  to  be  mentioned, 
an  estate  for  life  might  be  created  either  by  feoffinent 
and  Uveiy  evidenced  by  writing,  or  by  deed.  But 
now  it  is  provided  by  the  Real  Property  Amendment  Real  Property 
Act  (n)  that  a  feoffinent  made  after  the  1st  day  of  Aetf"  *" 
October  1845,  other  than  a  feoffinent  made  under  a 
custom  by  an  infant,  shall  be  void  at  law  unless  evi- 
denced by  deed. 

An  estate  for  life  may  moreover  be  created  by  will,  By  will. 
which  must  be  in  writing,  but  need  not  be  under 
seal. 

The  words  of  a  deed  or  will  creating  an  estate  for  Form  of 
the  recipient's  own  life  do  not,  obviously,  include  any 
person  besides  the  tenant  himself.  It  is  not  necessary 
that  the  estate  should  be  expressly  conferred  on  him 
for  life.  A  grant  by  deed  "  to  A  "  is  enough  to  give 
A  an  estate  for  life  in  the  land,  and  will  not  give  him 
any  greater  estate.  It  is  a  general  rule  of  law  that 
a  grant  is  to  be  construed  most  strongly  against  the 
grantor,  and  hence,  if  in  the  case  supposed  the  grantor 
had  an  estate  in  fee-simple  in  the  land,  it  would  seem 
to  follow  that  A  ought  to  acquire  that  estate  and  not 
one  for  his  life  only.  But  this  case  is  an  exception 
to  the  general  rule.  The  earlier  fees,  as  we  know, 
were  granted  only  for  life,  and  thus  a  grant  "  to  A  " 
would  then  have  given  him  all  that  the  grantor  was 
capable  of  bestowing,  and  would,  therefore,  have  com- 
plied with  the  rule.  And  afterwards,  when  it  became 
possible  to  acquire  a  fee  of  inheritance,  it  was  made 
essential  that  every  grant  by  feoffment  or  by  deed  of 
such  an  estate  should  be  made  to  the  grantee's  ''heirs" 

{n)  8  &  9  Vict.  c.  106,  B.  3. 
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or  the  '^  heirs  of  his  body  "  as  well  as  to  himself,  failing 
which  he  took  an  estate  for  life  only.  This  rule  still 
applies  to  all  deeds  executed  before  ist  January  1882, 
although,  as  we  shall  see  later  on,  other  words  may 
be  used  in  the  case  of  deeds  executed  on  or  after  that 
date.  As  to  wills,  the  rule  is  now  different;  for  a 
devise  of  real  estate  "to  A"  gives  him  the  whole 
estate  or  interest  which  the  testator  had  power  to  dis- 
pose of  by  will  in  such  real  estate,  unless  a  contrary 
intention  appears  by  the  will  (p). 


Limitation  of 
an  ettato  pur 
autrt  vie. « 


Estate  |mr 
autre  vte  not, 
at  one  time, 
deviiable. 


An  estate  granted  to  one  person,  and  which  is  to 
last  so  long  as  one,  or  more,  other  person,  or  persons, 
live,  is  called  an  estate  pur  autre  vie,  that  is,  for  the 
life  of  another.  In  order  to  provide  for  the  event  of  a 
tenant  pur  atUre  vie  dying  before  the  expiration  of  the 
life  or  lives  for  which  his  estate  is  granted,  it  is  cus- 
tomary to  "  limit "  or  define  the  boundaries  of  it,  by 
specifying  the  persons  who  are,  if  necessary,  to  take  it 
after  his  death.  Before  the  passing  of  the  Statute  of 
Frauds  (p)  this  was  a  matter  of  importance,  since  an 
estate  pu/r  autre  vie  was  not  devisable.  K,  therefore, 
the  estate  had  not  been  limited  to  any  person  after  the 
tenant,  and  the  latter  died  in  the  lifetime  of  a  cestui 
que  vie  (or  person  for  whose  life  it  was  granted),  the 
estate  became  vacant ;  for  the  heir  could  not  claim  it, 
since  it  was  not  an  estate  of  inheritance;  and  the 
executor  could  not  claim  it,  since  it  was  real  estate, 
and  an  executor,  as  such,  has  only  a  right  to  receive 
the  personal  estate  of  his  testator ;  while  at  the  same 
time  the  estate  continued  to  exist  so  long  as  any 
cestui  que  vie  was  alive.  The  consequence  of  this,  in 
the  case  of  a  corporeal  hereditament,  was  that  the 
first  person  who  could  get  possession  of  the  land,  by 
actually  entering  upon  it,  might  keep  it  during  the 
rest  of  the  term  as  "general  occupant."     And  this 


(o)  7  Wm.  TV.  and  I  Vict  c  26,  8.  28. 
(pj  29  Car.  IL  c  3. 
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person,  even  if  he  happened  to  be  the  heir  of  the 
tenant  pur  autre  vie,  was  not  liable,  in  respect  of  this 
estate,  to  pay  any  of  the  tenant's  debts,  since  the  estate 
had  not  come  to  him  by  descent.  But  an  estate  pu/r 
autre  vie  in  a,  corporeal  hereditament  may  be  limited 
either  to  the  tenant  and  his  heirs,  or  to  him  and  his 
executors  or  administrators  (in  which  latter  case  it 
becomes  personal  estate),  and  the  persons  so  named 
will  take  the  estate  as  '^  special  occupants,"  and  would 
at  any  time  have  prevented  general  occupancy. 

If  the  estate  pur  autre  vie  was  in  an  incorporeal 
hereditament,  there  could  be  no  general  occupancy, 
because  there  could  be  no  entry,  but  such  an  estate, 
if  no  person  was  named  to  succeed  the  tenant  pur 
autre  vie,  was  put  an  end  to  by  the  death  of  the  latter. 
If,  however,  the  estate  had  been  limited  to  the  tenant 
and  his  heirs,  the  heir  could  take  as  special  occupant. 
It  is  doubtftil  whether  an  estate  pur  autre  tn€  in  an 
incorporeal  hereditament  can  be  Umited  to  the  tenant 
and  his  executors  or  administrators  (9),  but  this  point 
is  not   at   present   of  much   importance.      For   the  statute  of 
Statute  of  Frauds  (r)  enabled  the  owner  of  an  estate   "'^ 
pur  autre  vie  to  dispose  of  it  by  will,  and  made  the 
estate  in  every  case,  whether  disposed  of  by  will  or 
not,  liable  for  the  payment  of  his  debts.     The  statute 
also,  coupled  with  the  Amending  Act  of  14  Geo.  11.,  c.  14  Geo.  II.  0. 
20,  put  an  end  to  general  occupancy  altogether.     The  ^^ 
sections  of  these  statutes  relating  to  estates  pv/r  autre 
vie  were  repealed,  but  substantially  re-enacted,  by  the 
Wills  Act  (5),  which  provides  (t)  that  all  estates  pur  Wills  Act. 
avire  vie  shall  be  devisable  whether  there  shall,  or 
shall  not,  be  any  special  occupant  thereof,  and  also  (u) 
that  if  no  disposition  be  made  by  will  of  any  estate 

(9)  Bacon's  Abridgment,  title  Estate  for  Life,  B.  S.  3 ;  Sug.  Pow. 
197°  9  b^t  see  eonira,  Nortlun  y.  Carnegie^  4  Drew.  587. 
(r)  29  Car.  II.  a  3,  s.  12. 
(s)  7  Wm.  IV.  and  i  Vict.  0.  26. 

«)  s.  3. 
(«)  S.  6. 
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pur  autre  vie  of  Sk  freehold  nature,  the  same  shall  be 
chargeable  in  the  hands  of  the  heir,  if  it  shall  come 
to  him  by  reason  of  special  occupancy,  as  assets  by 
descent^  as  in  the  case  of  freehold  land  held  in  fee- 
simple  :  and  in  case  there  shall  be  no  special  occupant 
of  any  estate  pur  atUre  vie,  whether  fireehold  or  cus- 
tomary freehold,  tenant  right,  customary  or  copyhold, 
or  of  any  other  tenure,  and  whether  a  corporeal  or 
incorporeal  hereditament,  it  shall  go  to  the  executor 
or  administrator  of  the  party  that  had  the  estate  thereof 
by  virtue  of  the  grant:  and  that  if  the  same  shall 
come  to  the  executor  or  administrator  by  reason  of 
special  occupancy  or  by  virtue  of  the  Act,  it  shall  be 
assets  in  his  hands,  and  shall  be  applied  and  dis- 
tributed in  the  same  manner  as  the  personal  estate  of 
the  testator  or  intestate.  The  result  of  these  Acts  is 
that  there  can  no  longer  be  any  general  occupancy, 
and  that  if  there  are  no  special  occupants  of  an  estate 
pur  autre  vie,  or  if  those  named  caimot  take,  the 
estate  will  go  to  the  tenant's  executors  or  adminis- 
trators as  personal  estate  (v)* 

In  order  to  prevent  any  person  having  an  estate 
pur  autre  vie  from  keeping  possession  of  it  wrongs 
fully  after  the  death  of  the  cestui  que  vie,  it  was 
6  Addo,  0.  72.  enacted  by  the  6  Anne,  c.  72  (w),  that  any  person 
having  a  claim  to  any  estate  after  the  death  of  any 
other  person,  upon  making  an  affidavit  that  he  has 
reason  to  believe  that  such  person  is  dead,  and  that 
his  death  is  concealed,  may,  once  a  year,  obtain  from 
the  Lord  Chancellor  or  Keeper  of  the  Great  Seal  an 
order  to  the  person  suspected  of  the  concealment, 
directing  him  to  produce  the  cestui  que  vie,  and  if  the 
person  so  ordered  refuse  or  neglect  to  produce  the 
cestui  que  vie,  the  latter  shall  be  taken  to  be  dead,  and 
the  person  claiming  may  enter  upon  such  lands,  tene- 


Iv)  Dot  V.  LnoiB,  9  Mee  V.  W.  662 ;  SeynoUU  ▼.  Wright,  25  Be^v. 
100,  and  2  De  G.  F.  &  J.  59a 

(w)  S.  I. 
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meiits,  or  hereditaments  as  if  the  cestvi  que  vie  were 
actaally  dead  (x)\  and  it  is  also  provided  that  any 
persons  having  an  estate  determinable  upon  any  life  or 
lives,  who,  after  the  determination  of  such  estate,  with- 
out the  express  consent  of  the  person  next  entitled, 
shall  remain  in  possession  of  such  lands  or  heredita- 
ments, shall  be  adjudged  to  be  trespassers  (y).  On 
this  Act  it  has  been  held  that  where  the  remainder- 
man shews  that  he  has  called  upon  the  tenant  pur 
autre  vie  to  produce  the  cestui  que  vie,  and  such  notice 
has  not  been  complied  with  nor  any  information  Air- 
nished  by  the  tenant  pur  autre  vie,  the  remainder-man 
is  entitled  to  an  order  for  production,  although  he  may 
be  unable  to  swear  that  he  believes  the  death  of  the 
cestui  que  m6  to  be  concealed  (z). 

Inasmuch  as  an  estate  for  life,  even  when  it  extends  incidents  of  an 
beyond  the  lifetime  of  the  grantee,  gives  the  tenant     ****  **'  ^  ** 
but  a  limited  interest  in  the  property,  he  cannot,  with- 
out permission,  do  any  act  which  will  change  the  nature 
of  the  thing  demised,  by  either  diminishing  the  value 
of  the  inheritance  or  increasing  the  burdens  already 
imposed  upon  it.     Thus  he  is  entitled  to  estovers,  but  Eiioven. 
only  for  the  purposes  of  the  estate  from  which  they  are 
taken  (a).     He  may  get  stone,  for  the  purpose  of  doing  stone  for  re- 
repairs  on  the  property  of  which  he  is  tenant,  from  any  P*^ 
existing  quarries  on  the  estate ;  and  has  a  right  to 
cut  underwood  when  fit  for  cutting,  and  to  have  for  his  Underwood, 
own  benefit  the  thinnings  of  trees,  such  as  fir-trees.  Thinnings  of 
which  are  planted  for  the  protection  of  other  trees  *"~- 
rather  than  for  profit  (b),  and  of  timber  cut  for  the 
necessary  purpose  of  preserving  or  allowing  the  growth 
of  other  trees  (c).     He  may  also  work  mines  lawfully  Mines. 


{x)  For  the  course  of  procedure  to  obtain  the  benefit  of  the  Act,  see 
Re  Lingen,  12  Sim.  104. 

(y)  s.  5. 

(f)  In  re  Owen,  10  Ch.  D.  166. 

(a)  Lee  y.  AUUm,  i  Bro.  C.  C.  194. 

ih)  Pidgdey  v.  Raiding,  2  Coll.  275  ;  R  v.  Ferrybridge,  Z  B.  &  C.  375. 

(c)  Hcnyvnod  ▼.  Sanyviood,  L.  R.  18  £q.  306. 


g6  OF   CORPOREAL    HEREDITAMENTS. 

opened  by  a  preceding  tenant,  althongh  sucli  opening 
may  have  been  made  subsequently  to  the  settlement 
^mber  for  under  which  he  himself  claims  (d) ;  and  may  fell  tim- 
ber for  repairs. 


repain. 


Tenant  But   he   may  not,   under   ordinary  circumstances, 

o^A,  commit  any  act  of  waste  on  the  property.  He  cannot, 
commit  wartc.  therefore,  cut  down  timber,  although  decayed,  for  any 
other  purpose  than  that  of  doing  repairs  on  the  estate 
(e) ;  neither  may  he  convert  one  species  of  land  into 
another,  nor  dig  for  gravel  or  stone  in  new  quarries, 
nor  pull  down  old  buildings.  At  law,  and  apart  from 
the  statutory  provisions  to  be  presently  noticed,  he  is 
not  even  entitled  to  erect  new  buildings,  except  in  a 
case  where  his  so  doing  will  not  impose  any  additional 
burden  on  the  inheritance  (/),  and  if  he  lays  out 
money  in  building  or  in  making  improvements  on  the 
property  he  cannot  charge  the  expense  on  the  inheritance 
(ff)  except  where  the  expenditure  has  been  incurred  in 
completing  buildings  or  works  commenced  by  the 
settlor.  He  cannot,  in  short,  do  any  act  which  would 
immediately  occasion  any  damage  to,  or  impose  fresh 
burdens  on,  the  inheritance,  even  though  such  act 
would  ultimately  lead  to  the  improvement  of  the 
estate  (h). 

We  have  already  seen,  in  the  previous  chapter,  that 
a  tenant  for  years  might  have  been  restrained  by  in- 
junction by  the  Court  of  Chancery  or  by  a  superior 
Court  of  Common  Law  from  committing  waste,  and 
the  same  remarks  apply  to  the  case  of  a  tenant  for 
life  who  wrongfully  commits  waste.  A  tenant  for 
life  is  also  liable  in  an  action  of  damages  for  per- 


{d)  Clavering  v.  Clavering,  2  P.  Wms.  3^8. 
(e)  Perrott  v.  PerroU,  3  Atk.  94. 

(/)  See  Doe  v.  BurlingUm,  5  B.  &  Ad.  507,  517 ;  Janei  ▼.  Cfftappell,  L. 
R.  20  Eq.  539. 
iff)  CaldecaU  v.  Brotim,  2  Ha.  144 ;  Htbb^rt  v.  Oooke,  I  S.  &  S.  552. 
(A)  Coppinger  v.  Oubbins,  9  Ir.  £q.  B.  304. 


OF   AN   ESTATE   FOR   LIFE.  gj 

missive  waste  (t),  bat  no  other  form  of  relief  can  be 
had  against  him,  and  it  would  seem  that  after  his 
death  his  estate  cannot,  by  any  means,  be  made  liable 
on  account  of  permissive  waste  committed  by  him. 

K  buildings  are  blown  down  by  the  force  of  the  Role  when 
wind,  a  tenant  for  life  has  a  special  property  in  the  down,'" 
timber  of  such  buildings  for  the  purpose  of  rebuilding 
them  (y).     Subject  to  this  right,  the  proper  course, 
when  timber  is  blown  down,  appears  to  be  to  sell  it, 
invest  the  proceeds,  and  pay  the  interest  to  the  sue-  - 
cessive  tenants  for  life  ;  the  fund  itself  becoming  ulti- 
mately the  property  of  the  first  owner  of  an  estate  in 
possession  of  the  land  who  would  have  been  entitled 
to  cut  the  timber  had  it  remained  intact  until  he  came 
into  possession  (A;). 

K  timber  or  other  things  are  wrongfully  severed  When  wrong, 
fipom   the   inheritance   by  the   tenant  for  Ufe,  then,      i^^^'^^^ 
according  to  recent  decisions,  it  would  seem  that  the 
same  course  is  to  be  adopted,  but  that  the  wrongdoer 
himself  is  to  be  excluded  from  receiving  any  benefit 
from  the  fund  (/). 

If  timber  is  in  a  decaying  state,  and  it  is  for  the  Catting  timber 
benefit  of  the  inheritance  that  it  should  be  cut  down,  the  Court  of** 
the  Court  of  Chancery  will  sanction  the  cutting  of  ^^"'^^'y- 
such  timber,  provided  that  it  is  decaying  or  is  injuring 
the  growth  of  other  trees  (m).     But  the  timber  must 
be  actually  decaying,  not  merely  ripe  for  cutting  (w). 

(t)  T^lowly  v.  Oower,  ii  £zch.  274,  294 ;  Oreene  ▼.  Cole,  2  Wnu. 
Sanndera,  644,  646  note  (c). 

(j )  BowUi  Que,  1 1  Rep.  79^ 

{k)  Laumdea  ▼.  Morton,  6  Ch.  D.  139. 

[1)  WelUdey  ▼.  WelUdey,  6  Sim.  497  ;  Lttthington  v.  Bcldero,  15 
Bc»T.  I  ;  Baleman  v.  Hotekkin,  31  Beav.  486 ;  Bagot  v.  Bagot,  32 
Be*T.  509.  But  aee  contra,  JRoU  v.  Lord  SomervUU,  2  Eq.  Ca.  Ab. 
759  ;  BuUer  v.  Kynneniry,  8  L.  J.  (Ch.)  67,  in  which  it  was  held  that 
in  such  a  case  the  timber,  ftc,  belonf^ed  at  once  to  the  owner  of  the 
first  estate  of  inheritance  in  e$H  at  the  time. 

(m)  Bewick  v.  Whitfield,  3  P.  Wm&  267 ;  Humy  v.  JIusaey,  5  Madd.  44. 

(n)  Seagram  v.  Knight,  L.  B.  2  Ch.  628. 
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If  timber  is  cut  thus  under  the  sanction  and  direction 
of  the  court,  it  will  be  sold,  and  the  proceeds  of  the 
sale  will  be  dealt  with  in  the  same  way  as  those  of 
timber  which  have  been  blown  down. 


"  Without  im 
peachment  of 
waste." 


Tenaut  has  no 
property  in 
timber,  &c., 
until  eevered. 


Cockerdl  v, 
Cholmdey. 


If  it  is  desired  that  the  tenant  for  life  shall  have 
power  to  commit  waste,  the  instrument  creating  his 
estate  must  contain  a  declaration  that  he  is  to  be 
tenant  for  life  "  without  impeachment  of  waste,"  or 
some  other  words  to  that  effect.  It  is  clearly  settled 
that,  since  the  Statutes  of  Marlebridge  (o),  and  of 
Gloucester  (ji?),  a  tenant  unimpeachable  of  waste  is 
not  merely  protected  from  the  penalties  which  those 
statutes  impose,  but  is  authorized  to  convert  to  his 
own  use  timber,  minerals,  &c.,  severed  from  the 
estate  {q).  A  tenant  for  life,  however,  although  unim- 
peachable for  waste,  has  no  property  in  such  timber 
or  minerals  until  he  has  actually  severed  them  from 
the  estate.  Forgetfulness  of  this  fact  gave  rise  to 
very  serious  hardship  in  the  well-known  case  of 
Cockerdl  v.  CTiolmeley  (r).  There  the  trustees  of  a 
settled  estate,  which  they  were  authorised  to  sell,  sold 
it  with  the  growing  timber  on  it,  and  allowed  the 
tenant  for  life  to  receive  the  value  of  the  timber :  the 
consequence  was  that  the  sale  was  set  aside  some  forty 
years  afterwards,  although  the  mistake  had  been  dis- 
covered in  the  meantime,  and  the  tenant  for  life  had 
repaid  to  the  trust'Ces  the  amount  which  he  had  re- 
ceived for  the  timber. 


22  k  23  Vict. 
c-35. 


In  order  to  meet  any  future  case  of  this  kind,  it  is 
enacted  by  the  22  and  23  Vict.,  c.  35  (s),  that  where, 
under  a  power  of  sale,  a  hond  fde  sale  shall  be  made  of 
an  estate  with  the  timber  thereon,  or  any  other  articles 


(o)  52  Hen.  III.  c.  23. 
(p)  6  Ed.  I.  c.  5. 

Iq)  Note  to  Davii  v.  Marlborough,  2  Swan,  145  ;  Bridget  v.  Stephentf 
2  Swan,  1500. 

(r)  I  Russ.  &  My.  418,  I  CI.  &  F.  60. 

w  a  13. 
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attached  thereto,  and  the  tenant  for  life,  or  any  other 
party  to  the  transaction,  shall  by  mistake  be  allowed 
to  receive  for  his  own  benefit  a  portion  of  the  pur- 
chase-money,  as  the  value  of  the  timber  or  other 
articles,  the  Court  of  Chancery  (now  represented  by 
the  Chancery  Division)  may  remedy  the  mistake,  upon 
payment  by  the  purchaser  of  the  full  value  of  the 
timber  or  other  articles  at  the  time  of  the  sale,  and 
interest, 

A  tenant  for  life,  although  without  impeachment  of  Equitable 
waste,  was  prevented  by  the  Court  of  Chancery  fipom  ^" 
committing  what  is  known  as  "  equitable  waste,"  that 
is,  capricious  or  extravagant  waste.  A  case  is  reported 
as  early  as  the  year  17 17,  in  which  the  Court  re- 
strained a  tenant  for  life  from  committing  equitable 
waste,  and  since  that  time  it  has  restrained,  as  being 
equitable  waste,  the  pulling  down  a  mansion-house  on 
the  estate  (t) ;  cutting  down  ornamental  timber  planted 
near  the  mansion-house  (u),  even  if  planted  by  the 
tenant  for  life  himself  (v) ;  cutting  down  timber, 
although  at  some  distance  from  the  mansion-house,  if 
planted  for  ornament  (w)  ;  cutting  down  ornamental 
timber,  even  though  the  mansion-house  had  been  law- 
fully pulled  down  (x) ;  and  cutting  saplings  not  ready 
to  be  felled  (y),  or  underwood  not  fit  for  cutting  (z). 
The  Court,  however,  will  authorise  the  cutting  of 
ornamental  timber  where  it  is  satisfied  that  such 
cutting  is  necessary  and  proper.  K  the  tenant  for 
life  is  unimpeachable  of  waste,  he  will  be  entitled  to 
keep  the  cut  timber  for  his  own  benefit ;  otherwise 
the  same  course  will  be  pursued  with  regard  to  it  as 
in  the  case  of  ordinary  timber.     Where  a  tenant  for 


{t)  Vane  v.  Barnard,  2  Ver.  738. 

(k)  Chamberlatfne  v.  Dummer,  i  Bro.  C.  C.  166 ;  3  Bra  C.  C.  549. 

(r)  Oofin  V.  Cofin,  Jac  70,  71. 

(w)  Dfnmthire  v.  Sandyt^  6  Ves.  107. 

(x)  WeUedey  v.  WdUdey,  6  Sim.  497. 

{y)  Dtnomhire  y.  Sandy$,  6  Yes.  107. 

(z)  Brydgu  v.  SUvens^  6  Madd.  279. 
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life  liable  for  waste  cats  ornamental  timber,  he  will  not 
be  allowed  to  derive  any  benefit  from  it.  But  if  he 
is  unimpeachable  of  waste,  he  will  be  allowed  to 
retain  even  ornamental  timber  cut  by  himself,  if  he 
can  show  that  the  Court  would  have  authorised  the 
cutting  had  it  been  first  applied  to.  He  ought,  never- 
theless, to  obtain  the  previous  leave  of  the  Court,  and 
he  may  be  restrained  from  cutting  without  such  leave, 
independently  of  the  question  whether  it  would  have 
been  granted  (a). 

The  former  rule  of  the  Court  of  Chancery  was,  that 
under  no  circumstances  could  the  words  *^  impeachable 
for  waste,"  or  any  others  of  like  nature,  have  the  effect 
of  permitting  a  tenant  for  life  to  commit  equitable 
waste.  The  principle  on  which  the  court  proceeded 
was,  that  the  tenant  for  life  of  an  estate  was  liable  to 
account  in  equity  for  an  improper  use  of  his  legal 
powers  in  committing  equitable  waste  (&).  There  is 
now  no  distinction  between  legal  and  equitable  waste 
in  the  case  of  a  tenant  for  life  unimpeachable  of  waste, 
the  Judicature  Act,  1873  (c),  having  enacted  that  his 
estate  shall  not  confer,  or  be  deemed  to  have  conferred, 
upon  him  any  legal  right  to  commit  waste  of  the  de- 
scription known  as  equitable  waste,  unless  an  intention 
to  confer  such  right  shall  expressly  appear  by  the  instru- 
ment creating  such  estate. 

Keeping  down      A  tenant  for  life  in  possession  is  bound  to  keep 
interest.  down  the  interest  on  any   charges  carrying  interest 

which  may  have  been  properly  imposed  on  the  land, 
even  though  the  whole  rent  derived  from  the  estate 
may  be  required  for  this  purpose  (d)  ;  but  he  is  not 
bound  to  pay  more  than  the  amount  of  the  rent,  nor 
is  he   bound  to  pay  off  interest  allowed  to  fall  into 


(a)  Baker  ▼.  Sebright^  13  Oh.  D.  179. 

(6)  Morris  y.  Morrit,  3  De  G..  &  J.  323,  328. 

{c)  S.  25,  subs.  3. 

(d)  Tracy  v.  Hereford,  2  Bra  0.  C.  128;  JRevel  ▼.  Watkinton^  i  Ves.  93. 
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arrear  during  the  possession  of  the  estate  by  a  previons 
tenant  for  life  (e) ;  nor,  if  he  allows  the  interest  to 
fall  into  arrear,  is  he  directly  liable  to  the  incum- 
brancers, since  the  obligation  to  keep  down  interest 
exists  only  as  between  himself  and  the  remainder- 
man, and  not  as  between  himself  and  the  incum- 
brancers on  the  estate  (/).  K  the  tenant  for  life  pays 
off  a  charge  on  the  estate,  he  is  prirnd  fdde  entitled 
to  keep  it  np  for  his  own  beneiSt,  it  not  being  assumed, 
in  the  absence  of  evidence  to  the  contrary,  that  he 
intended  the  payment  to  be  for  the  benefit  of  the 
inheritance  (ff). 

We  have  next  to  consider  the  powers  conferred  on  Powen  to  mII 
a  tenant  for  life  by  the  Settled  Land  Act,  1882  (h).  ^fJ^J^^ 
This  statute  has  brought  about  a  great  change  in  his  Act,  188a, 
position ;  for  whereas,  until  lately,  a  tenant  for  life 
could  neither  make  any  lease  of  the  land  (except  for  a 
short  term  at  a  rack-rent)  nor  sell  it,  unless  authorised 
by  his  settlement  or  by  the  Chancery  Division,  now  he 
can  of  his  own  motion  make  leases  in  consideration  of 
fines  or  premiums,  and  also  sell  the  inheritance,  not 
only  without  the  consent  of  any  person,  but  even  in 
spite  of  any  attempt  by  the  settlor  to  prevent  him 
fix)m  so  doing  (t).  Of  course,  he  cannot  put  into  his 
own  pocket  the  money  which  he  receives  as  a  fine  or 
premium  on  a  lease,  or  the  purchase-money  of  the  in- 
heritance on  a  sale,  but,  subject  to  this,  his  powers  of 
lease  and  sale  are  nearly  as  ample  as  if  he  were  the 
owner  of  the  inheritance. 

The  Act  applies  (j)  to  all  instruments  whereby  any 
land  or  estate,  or  interest  therein,  stands  limited  to,  or 
in  trust  for  any  person  in  succession,  whether  such 

(e)  Caulfidd  y.  Maguire,  2  Ja  &  L.  141. 
(/)  Morley  v.  Saunden,  L.  It  8  £q.  594. 
iff)  BurrtU  v.  Egremani^  7  Beav.  205,  227. 
(A)  45  &  46  Vict  a  38. 
(i)  Ss.  SI,  52. 
0)8.2. 
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instruments  were  made  before  or  after  the  passing  of 
the  Act.  It  defines  '^  settled  land  "  as  land,  or  any 
estate  or  interest  therein,  which  is  the  sabject  of  a 
settlement,  and  a  ^'  tenant  for  life  "  as  a  person  for  the 
time  being  entitled  to  possession  for  his  life  of  settled 
land.  It  goes  on  to  provide  (k)  that  a  tenant  for  life 
may  seU,  or  exchange,  or  concur  in  making  a  partition 
of  the  settled  land,  or  any  part  of  it.  The  sale  may 
be  by  public  auction  or  private  contract,  and  on  such 
terms  and  conditions  as  the  tenant  for  life  thinks 
fit,  but  every  sale,  exchange,  or  partition,  must  be 
for  the  best  consideration  in  money  or  land  that 
can  be  obtained.  A  tenant  for  life  may  also  (I)  lease 
the  settled  land,  or  any  part  of  it,  for  any  purpose 
whatever,  whether  involving  waste  or  not,  for  any  term 
not  exceeding,  in  the  case  of  a  building  lease,  ninety- 
nine  years,  in  the  case  of  a  mining  lease,  sixty  years, 
and  in  the  case  of  any  other  lease,  twenty-one  years. 
The  best  rent  is  to  biB  reserved  that  can  be  got,  having 
regard  to  any  fine  taken  or  any  money  to  be  laid  out 
for  the  benefit  of  the  settled  land,  and  generally  to  the 
circumstances  of  the  case.  Should  it  be  desired  either 
to  make  leases  for  longer  terms,  or  on  different  condi- 
tions firom  those  specified  in  the  Act,  leave  for  that 
purpose  may  be  obtained  from  the  High  Court  of 
Justice  (m).  These  powers  of  the  tenant  for  life  to  sell 
or  lease  the  settled  land  do  not  apply  to  the  principal 
mansion  and  the  land  usually  occupied  with  it,  with- 
out the  consent  of  the  trustees  of  the  settlement  or 
an  order  of  the  Court  (n).  And  where  a  mining  lease 
is  made,  unless  a  contrary  intention  is  expressed  in 
the  settlement,  a  part  of  the  rent  is  firom  time  to  time 
to  be  set  apart  as  capital  money,  namely,  when  the 
tenant  for  life  is  impeachable  of  waste  in  respect  of 


{k)  Ss.  3,  4. 
(0  Sb.  6,  7. 
(m)  S.  10. 
(n)  S.  15. 
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minerals,  three-fonrth  parts  of  the  rent,  and  in  other 
cases  one-fourth  part  thereof  (o). 

A  tenant  for  life  has  also  power  (/>)  to  mortgage 
the  inheritance  of  the  estate  for  the  purpose  of  raising 
money  wherewith  to  pay  for  an  enfranchisement  of  any 
part  of  the  settled  estate,  or  any  sum  payable  on  an 
exchange  or  partition. 

Any  capital  money,  that  is,  money  arising  from  any 
fine  or  sale  received  by  a  tenant  for  life  in  exercise  of 
his  powers  under  the  Act,  is  to  be  either  handed  over 
by  him  to  the  trustees  of  the  settlement  or  paid  into 
Court,  and  then  to  be  invested  and  the  income  paid 
to  him  for  his  life ;  or  it  may  be  applied  in  some  or 
one  of  the  various  modes  mentioned  in  the  Act,  which 
include  the  discharge  of  incumbrances  on  any  other 
part  of  the  settled  land,  or  the  payment  for  any  of 
the  improvements  authorised  by  the  Act  (q).  A 
tenant  for  life,  in  exercising  any  power  under  the 
statute,  is  to  have  regard  to  the  interests  of  all  parties 
entitled  under  the  settlement ;  and  in  relation  to  the 
exercise  of  his  powers  is  to  be  deemed  to  be  in  the 
position,  and  to  have  the  duties  and  liabilities,  of  a 
trustee  for  those  parties  (r). 

Several  Acts  of  Parliament  have  been  passed  with  Making  im- 
the  object  of  enabling  tenants  for  life  to  improve  the  property?  "  °" 
settled  estates  of  which  they  are  in  possession,  and 
charge  the  necessary  expenses  on  the  inheritance  of 
the  land.  The  most  important  of  these  are  the 
Drainage  Acts  (5),  the  Improvement  of  Land  Act, 
1864  (i)y  the  Limited  Owners'  Residence  Acts,   1870 


(0)  a  II. 
(p)  S.  i& 
(9)  S.  21. 

ir)  a  53. 

(«)  8  &  9  Vict  a  56 ;  9  ft  10  Vict.  c.  loi  ;  10  &  11  Vict  c.  11  ;  11 
&  12  Vict,  c  r  19  ;  13  &  14  Vict,  a  31,  and  19  &  20  Vict,  c  9. 
(0  27  &  28  Vict  c.  1 14. 
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and  1 87 1  (u)j  and  the  Limited  Owners'  Reservoirs  and 
Water  Supply  l\irther  Facilities  Act,  1877  (v).  It 
would  be  inconsistent  with  the  scope  of  this  work  to 
examine  these  statutes  in  any  detail ;  but  it  may  be 
stated  that  the  general  scheme  of  them  is  to  enable 
a  tenant  for  life,  or,  where  the  tenant  for  life  is  an 
infant,  or  a  lunatic,  or  a  married  woman,  then  his  or 
her  guardian  or  committee  or  next  friend  to  apply  to 
the  High  Court  or  to  the  Inclosure  Commissioners 
(now  represented  by  the  Land  Commissioners)  for  their 
sanction  to  proposed  improvements  on  the  settled 
estate,  and,  having  obtained  it,  to  execute  the  improve- 
ments, and  charge  the  sums  so  expended,  with 
interest,  upon  the  inheritance  of  the  land.  These 
charges  are  to  be  repaid  by  instalments  extending  over 
the  terms  of  years  specified  in  the  various  Acts. 
Every  tenant  for  life  is  liable  for  their  payment  so 
long  as  he  remains  entitled  to  the  land,  but  not 
longer;  hence  it  follows  that  the  burden  of  paying 
for  the  improvements  will  fall  upon  him  during  such 
time  only  as  he  benefits  by  them. 

Settled  Land        The  provisions  of  the  Settled  Land  Act,  1882  (to)y 

Exoenditure  "^^^  *^^  ^  referred  to  with  reference  to  the  expendi- 
oi  capital  ture  upon  improvements  of  capital  money  arising  from 
improvements,  the  exercise  of  the  power  of  sale  and  lease  given 
thereby  to  a  tenant  for  life.  The  Act  first  (x)  enumer- 
ates a  long  list  of  authorised  improvements,  and  then 
goes  on  to  provide  (y)  that  where  a  tenant  for  life  is 
desirous  that  capital  money  arising  under  the  Act  shall 
be  applied  in  or  towards  payment  of  an  authorised 
improvement,  he  may  submit  a  scheme  for  the  execu- 
tion of  the  proposed  improvements  to  the  trustees  of 
his  settlement  or  to  the  Court.  If  the  capital  money 
is  in  the  hands  of  the  trustees,  they  may  apply  the 


(<*)  33  *  34  V><*-  c.  56,  and  34  &  35  Vict  a  84. 
{v)  40  k  41  Vict  c.  31. 
(w)  45  k  46  Vict  c  38. 
(x)  S.  25. 
{y)  a  26. 
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requisite  amount  in  such  improvements  as  they  approve 
of,  provided  they  first  obtain  either  a  certificate  of  the 
Land  Commissioners  certifying  that  the  work  in  ques- 
tion has  been  properly  executed  and  the  amount 
payable  in  respect  thereof,  or  a  like  certificate  by  a 
competent  engineer  or  surveyor  nominated  by  the 
trustees  and  approved  of  by  the  Commissioners  or  by 
the  Court,  or  an  order  of  the  Court  directing  or  autho- 
rising them  so  to  apply  a  specified  portion  of  the 
capital  money.  If  the  capital  money  is  in  Court,  the 
necessary  order  for  payment  may  be  made  by  the 
Court  itself.  The  tenant  for  life  is  (z)  to  insuro  and 
maintain  all  works  executed  under  the  forogoing  pro- 
visions, and  is  liable  to  an  action  by  the  remainder- 
man if  he  fails  to  do  so. 

The  Land  Commissioners  mentioned  in  the  Act 
comprise  the  three  public  departments  formerly  known 
as  the  Liclosuro  Commissioners,  the  Copyhold  Commis- 
sioners, and  the  Tithe  Commissioners  respectively  (a), 
and  the  Court  to  which  applications  aro  to  be  made 
is  Her  Majesty's  High  Court  of  Justice  (6).  It  may 
be  added  that  ^  the  Act  (c)  somewhat  enlarges  the 
number  of  improvements  authorised  by  the  Improve- 
ment of  Land  Act,  1 864  (d). 


A  tenant  for  life,  provided  he  has  a  legal,  and  not  a  Catiody  of 
mere  equitable  estate,  is  entitled  to  the  custody  of  the 
title-deeds  of  land  of  which  he  is  in  possession  (e). 


With  regard  to  fixtures,  the  rules  stated  in  the  Flztares. 
previous  chapter  as  affecting  the  case  of  landlord  and 
tenant  apply  also,   but  in  a  modified  form,   to  that 


(z)  S.  iS. 
(a)  S.  48. 
(6)  S.  2. 

(c)  a  30. 

{d)  27  &  28  Vict  c.  1 14,  &  9. 

(«)  Duncombe  v.  Mayer^  8  Yes.  320 ;  Bowia  y.  Stewart^  i  Sch.  &  L. 
209,223. 
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Rale  as  be- 
tween tenant 
for  life  and 
remainder- 
man. 


of  tenant  for  life,  or  his  representatives,  and  the 
remainder-man  or  reversioner ;  the  rule  not  being  so 
favourable  to  tenants  for  life  as  to  those  for  years. 
Thus,  a  tenant  for  life,  or  his  representatives,  may 
remove  articles  put  up  for  the  purpose  of  trade,  such 
as  a  fire-engine  erected  to  work  a  colliery  (/)  or  salt- 
pans (^),  put  up  by  him ;  and  he  has  also  been 
allowed  to  remove  fixtures,  put  up  by  him,  of  a 
domestic  (A)  or  ornamental  character,  in  cases  where 
they  have  been  very  slightly  affixed  to  the  freehold. 
In  a  modem  case  (i)  a  tenant  for  life  had  put  up, 
in  and  about  the  mansion-house  of  the  estate,  (i) 
tapestry,  pictures  in  panels,  frames  fitted  with  satin 
attached  to  the  walls,  statues,  figures,  vases,  and 
stone  garden-seats,  and  (2)  glasses  and  pictures  not 
in  panels.  It  was  held  that  the  glasses  and  pictures 
not  in  panels  were  alone  removable ;  although  it  was 
proved  that  the  tapestry,  other  pictures,  and  frames, 
could  be  removed  without  doing  any  damage  to  the 
house,  and  that  the  statues,  figures,  vases,  and  garden- 
seats  only  rested  on  the  soil,  and  therefore,  according 
to  the  definition  of  fixtures  previously  given,  were  not 
fixtures  at  all. 


Time  for  re- 
moving fix- 
tures. 


If  a  tenant  for  life  dies,  leaving  fixtures  which  he 
would  himself  have  had  a  right  to  remove,  his  exe- 
cutors may  remove  them,  provided  they  do  so  within 
a  reasonable  time.  The  decision  as  to  what  is  a 
"  reasonable  time  "  would  probably  vary  with  the  cir- 
cumstances of  each  case. 


Alienation  of         A  tenant  for  life  of  lands  may,  if  he  pleases,  grant 

an  estate  for  ^.  1.  j.       n      •         ^  •     i*i»  i^*  j.  j--l 

life.  his  estate,  during  his  lifetime,  to  some  other  person. 

Assignment.  Such  a  grant  must  be  made  or  evidenced  (j)  by  deed, 


(/)  Lawton  y.  Lavftonf  3  Atk.  12  ;  DwUey  v.  Warde^  Amb.  112. 

Ig)  Lawton  y.  Salnum^  i  H.  Bl.  259  ». 

(A)  Onjmes  y.  Boweren,  6  Bing.  437. 

(t)  D'kyncourt  v.  Gregory,  L.  R  3  Eq.  382. 

{j)  8  &  9  Vict,  a  106,  8.  3. 
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and  the  grantee  will  thereupon  have  the  same  rights, 

and  be  subject  to  the  same  liabilities  in  respect  of  the 

estate,  as  his  grantor,  except  where  the  latter  is  tenant 

after  possibility  of  issue  extinct.     For  although  such 

a  tenant  is  unimpeachable  of  waste,  this  privilege  is 

personal  to  himself,  and  does  not  pass  to  his  assignee. 

A  tenant  for  life  may,  moreover,  surrender  his  estate  Surrender. 

to  the  remainder-man  or  reversioner,  whereupon  it  will 

become  merged.     This  also  must  be  done  by  deed  (k). 

An  estate  for  the  tenant's  own  life  cannot,  of  course, 

be  disposed  of  by  will,  but  an  estate  pur  autre  vie  may  By  will. 

be,  whether  there  is,  or  is  not,  any  special  occupant  of 

it,  and  whatever  its  tenure  may  be,  and  whether  the 

same  is  a  corporeal  or  an  incorporeal  hereditament  (Q. 

We  have  already  seen  what  are  the  provisions  of  the 

Wills  Act  when  there  is  no  disposition  made  of  an 

estate  jmr  autre  vie  of  a  freehold  nature  (wi). 

An  estate  for  life  may  also  be  the  subject  of  in-  Involuntary 
voluntary  alienation,  either  by  being  taken  under  the 
statutes  relating  to  judgments  (a  point  to  be  explained 
in  a  subsequent  chapter),  or,  if  the  tenant  becomes 
bankrupt,  by  vesting  in  the  trustee  under  his  bank- 
ruptcy, who  may  dispose  of  it  for  the  benefit  of  the 
tenant's  creditors  (n). 

An  estate  for  life  might  formerly  have  been  put  an  Determination 
end  to  by  forfeiture.  This  occurred  if  the  tenant  J^|d  law  of 
endeavoured,  by  means  of  a  feoffinent,  to  grant  a 
greater  estate  in  the  land  than  that  which  he  himself 
possessed.  But  now,  under  the  Seal  Property  Amend- 
ment Act  (0),  such  a  feoffinent  made  by  a  tenant  for 
life  will  merely  convey  his  life  interest,  and  will  not 
work  a  forfeiture. 


{h)  8  &  9  Vict.  c.  106,  8.  3. 

(/)  7  Whl  IV.  and  I  Vict  c.  26,  s.  3. 
(m)  7  Wm.  IV.  and  I  Vict  c  26,  a.  6. 
(»)  32  A  33  Vict  a  71,  8B.  17,  25. 
(0)  8  A;  9  Vict  c.  io6|  s.  4. 
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By  death  of 
tenant. 

Bent  not 
formerly  ap- 
portionable. 


The  tenant's  estate  may  also  come  to  an  end  by  his 
death.  Until  the  year  1738,  lessees  from  a  tenant  for 
life  whose  leases  were  pnt  an  end  to  by  his  death  were 
not  bonnd  to  pay  any  rent  accrued  due  between  the 
last  day  when  the  rent  fell  due  and  the  date  of  th« 
death  of  the  tenant  for  life.  ThijS  rule  was  founded 
on  the  Common  Law  doctrine  that*  an  entire  contract 
cannot  be  apportioned,  and  that  under  a  lease  with  a 
periodical  reservation  of  rent,  the  contract  for  the 
payment  of  each  portion  is  distinct  and  entire  (jp). 
Bent  is  not  due  until  the  last'  day  fixed  for  payment, 
because  it  is  to  be  rendered  out  of  the  issues  and 
profits  of  the  land  (^),  and  differs  in  this  respect  from 
interest,  which  accrues  from  day  to  day.  From  this  it 
followed  that  on  the  determination  of  a  lease  by  the 
death  of  the  lessor  before  the  day  appointed  for  the 
payment  of  the  rent,  the  event  on  the  completion  of 
which  that  payment  was  stipulated  (namely,  the  occu- 
pation of  the  lands  during  the  period  specified)  never 
occurring,  no  rent  became  payable  at  law,  nor  would 
the  Courts  of  Equity  afibrd  any  assistance  (r). 


XI  Geo.  II.  c. 
19. 


This  state  of  things  was  partly  remedied  by  the 
1 1  Geo.  II.,  c.  1 9,  which  enacts  (s)  that  where  any 
tenant  for  life  shall  happen  to  die  before  or  on  the 
day  on  which  any  rent  was  reserved  or  made  payable, 
upon  any  demise  or  lease  of  any  lands,  tenements,  or 
hereditaments,  which  determined  on  the  death  of  such 
tenant  for  life,  the  executors  or  administrators  of  such 
tenant  for  life  shall,  and  may,  recover  of  and  from 
such  under-tenant  or  under-tenants  of  such  lands, 
tenements,  and  hereditaments — ^if  such  tenant  for  life 
shall  die  on  the  day  on  which  the  same  was  made 
payable,  the  whole  of— or  if  before  such  day,  then  a 
proportion  of — such  rent,  according  to  the  time  such 


(p)  I  Swan,  338. 

iq)  Clun*$  Case,  10  Rep.  127*. 

(r)  Jenner  v,  Morgan,  i  P.  Wms.  392. 

U)  S.  15. 
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tenant  for  life  lived,  of  the  last  year  or  quarter  of  a 
year  or  other  time  in  which  the  said  rent  was  growing 
due  as  aforesaid,  making  all  just  allowances,  or  a  pro- 
portionate part  thereof,  respectively.  This  act  in- 
cluded the  case  of  a  lease  made  by  a  tenant  for  life, 
professedly  under  a  power  given  to  him  for  that  pur- 
pose, but  determined  by  his  death  from  not  having 
been  exercised  in  conformity  with  his  power  (t) ;  but 
it  did  not  apply  to  cases  where  a  tenant  for  life  had 
made  a  lease  which  was  binding  on  the  remainder^man 
(u)y  and  which  did  not  therefore  come  to  an  end  on 
the  death  of  the  tenant  for  life.  In  that  case,  the 
under-tenant  had  to  pay  his  rent,  on  the  day  next 
fixed  for  its  payment,  to  the  remainder-man  or  rever- 
sioner, because  his  obligation  to  do  so  was  incident  to 
the  reversion,  but  no  part  of  it  could  be  claimed  by 
the  representatives  of  the  tenant  for  life.  In  order 
to  remedy  this,  the  4  &  5  Wm.  IV.,  c.  22  (t),  pro- 4 &  5  Wm.  rv. 
vides  that,  from  and  after  the  passing  of  the  Act,  all  ^'  ^^* 
rents  service  reserved  on  any  lease  shall  be  apportioned 
so  and  in  such  manner  that  on  the  death  of  any  person 
interested  in  any  such  rents,  or  on  the  determination 
by  any  other  means  whatever  of  the  interest  of  any 
such  person,  he  or  she,  and  his  or  her  executors, 
administrators,  or  assigns  shall  be  entitled  to  a  pro- 
portion of  such  rents,  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  or  last 
period  of  payment  thereof  (as  the  case  may  be), 
including  the  day  of  the  death  of  such  person  or  of 
the  determination  of  his  or  her  interest,  all  just  allow- 
ances being  made ;  and  that  every  such  person,  his  or 
her  executors,  administrators,  and  assigns,  shall  have 
such  and  the  same  remedies  at  law  and  in  equity  for 
recovering  such  apportioned  parts  of  the  said  rents  as 
he,  she,  or  they  would  have  had  for  recovering  and 


(0  Rd  parte  Smyth,  I  Swan,  .337  ;  ClarJaon  ▼.  Searhorough,  ib.  3540. 
(u)  See  Duppa  v.  Mayo,  I  WmB.  Saunders,  380, 455  ;  MUU  v.  Trum- 
per,  L.  R.  4  Oh.  320. 
(v)  S.  2. 
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obtaining  such  entire  rents  if  entitled  thereto ;  but  so 
that  persons  liable  to  pay  rents  reserved  by  any  lease 
or  demise,  and  the  lands,  tenements,  and  heredita- 
ments comprised  therein,  shall  not  be  resorted  to  for 
such  apportioned  parts  specifically  as  aforesaid,  but 
the  entire  rent  of  which  such  portions  shall  form  part 
shall  be  received  and  recovered  by  the  person  or 
persons  who,  if  the  Act  had  not  been  passed,  would 
have  been  entitled  to  such  entire  rents:  and  such 
portion  shall  be  recoverable  from  such  person  or 
persons  by  the  persons  entitled  to  the  same  under 
the  Act,  in  any  action  or  suit  at  law  or  in  equity ;  but 
the  Act  (w)  is  not  to  apply  to  cases  where  it  has  been 
expressly  stipulated  that  no  apportionment  shall  be 
made.  This  Act  applies  to  all  cases  where  either  the 
lease  reserving  the  rent  or  the  instrument  creating 
the  life  estate  has  been  executed  since  the  passing  of 
the  Act  {x).  The  Act  of  William  the  Fourth  had  re 
ference  to  leases  in  writing  only  (y),  and  since  the  Act 
of  George  the  Second  only  applied  to  leases  which 
were  put  an  end  to  by  the  death  of  the  tenant  for  life, 
the  rent  reserved  by  a  parol  lease  not  determined  by 
the  tenant's  death  was  not  apportionable  (z).  More- 
over, the  Act  did  not  include  tithes. 

Apportion-  These  omissions  have  been  supplied  by  the  Appor- 

Act,  187a  tionment  Act,  1 870  (a),  which  enacts  that  (6)  after  the 
passing  of  the  Act  (c)  all  rents  and  other  periodical 
payments  in  the  nature  of  income  (whether  reserved 
or  made  payable  under  an  instrument  in  writing  or 
otherwise)  shall,  like  interest  on  money  lent,  be  con- 
sidered as  accruing  fix)m  day  to  day,  and  shall  be 


(«)  S.  X, 

{x)  Lock  V.  De  Burgh,  4  Be  G.  &  Sm.  470 ;  Plumtner  v.  Wkitdeyt 
John.  585  ;  LUweUyn  y.  Rouiy  L.  R.  2  Eq.  27. 
(y)  Be  Marlchy,  4  My.  &  C.  484. 
(z)  Mais  V.  Trufttper,  L.  K,  4  Ch.  320. 
(«)  33  &  34  Vict  a  35. 
(6)  S.  2. 
(c)  I8t  Augugt  1870. 
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apportionable  in  respect  of  time  accordingly ;  and  (d) 
that  in  the  construction  of  the  Act,  the  word  "  rent " 
shall  include  rent  service,  rent  charge,  and  rent  seek, 
and  also  all  tithes  and  periodical  payments  or  render- 
ings in  lieu  of,  or  in  the  nature  of,  rent  or  tithe.  This 
Act  applies  to  all  instruments,  whether  coming  into 
operation  before  or  not  until  after  the  passing  of  the 
Act  (e). 

We  conclude  this  chapter  by  remarking  that  on  the  Emblemenu. 
death  of  a  tenant  for  life  whose  estate  is  determined 
by  his  death,  his  executors  or  administrators  are  en- 
titled to  emblements,  the  14  &  15  Vict.,  c.  25,  only 
applying  to  cases  where  terms  of  years  are  determined 
bv  the  death  of  a  lessor  who  is  tenant  for  life. 


id)  S.  5. 

(e)  Re  Cline,  Im  R.  18  Eq.  213. 


(       112       ) 


CHAPTER  V. 

OF   AN    ESTATE   TAIL. 

We  come  next  to  the  consideration  of  freehold  estates 
of  inheritance,  and  will  take  first  estates  in  fee  tail, 
or,  as  they  are  commonly  called.  Estates  Tail. 

DiflPerentkind        We  spoke  of  estates  tail  generally,  in  onr  introdac- 
of  estate.  taiL  ^j^^^  ^^  ^^^^  ^^^^  ^^^  ^^^^  ^  ^^^^  to  a  man 

and  the  heirs  of  his  (a)  body ;  but  we  must  now  point 
out  that  there  are  various  classes  into  which  estates 
tail  may  be  divided.     Thus,  such  an  estate  may  be 
General.  "  general,"  that  is,  given  to  a  man  and  the  heirs  of  his 

Special  body  generally  ;  or  it  may  be  "  special,"  that  is,  given 

to  a  man  and  the  heirs  of  his  body  by  some  specified 
person.     Again,   an   estate   tail,   whether  general  or 
special,  may  be  given  to  a  man  and  his  sons  exclu- 
sively,   or   to    him    and    his    daughters    exclusively; 
Tail  male  and  whence  we  get  the  four  sub-divisions  of  estates  tail 
gene^  ^       ^^^  general,  estates  tail  female  general,  estates  tail 
Tail  male  and  male   Special,   and   estates  tail   female    special.     The 
speoiaL  course  of  descent  of  an  estate  tail  general  is  to  the 

first  tenant's  eldest  son,  and  such  son's  eldest  sons  and 
grandsons  in  succession.  If  the  eldest  son  leaves  no 
issue,  the  estate  goes  to  the  second  aud  other  sons  in 
succession,  and  their  issue,  according  to  the  same  rule. 
If  there  are  no  sons,  or  if  their  issue  fails,  the  daugh- 
ters take  the  estate,  but  in  equal  shares,  and  are  suc- 
ceeded by  their  eldest  or  other  sons  and  their  issue, 
in  a  course  of  primogeniture.     The  same  rule  applies 


(a)  It  is  to  be  anderstood  that  the  words  "  man  "  and  "  his "  when 
nsed  with  reference  to  estates  include  females  except  where  otherwise 
stated. 
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to  the  other  kinds  of  estates  tail,  bat  with  such  modi- 
fications as  are  necessary  to  suit  their  particular  form. 

Besides  the  above  varieties  of  estates  tail  there  is  Qoaii  estate 
that  which  is  known  as  a  gtuxsi  estate  tail.     This 
occors  when  lands  held  pur  autre  vie  are  limited  in 
one  of  the  ways  by  which  a  regular  estate  tail  may  be 
created. 

An  estate  tail  can  only  be  created  by  a  person  who  By  whom  an 
has  an  estate  in  fee-simple,  and  such  person  must  not,  ^  oreated.^^^ 
as  a  rule,  be  under  any  disability ;  but,  as  we  saw  in 
the  last  chapter,  an  infant  may,  under  the  18  &  19 
Vict.,  c.  43,  create  such  an  estate  in  contemplation 
of  marriage  (b) ;  subject  however  (c)  to  the  estate 
being  defeated  if  the  infant  does  not  live  to  attain 
full  age. 

An  estate  tail  may  be  created  by  deed  or  by  will.  Mode  of  creat- 
As  to  the  form  of  words  necessary  to  create  it,  it  has  y^of^^r^g 
been  already  mentioned  that  the  words  of  an  instru- 
ment purporting  to  confer  an  estate  were  formerly 
always  construed  strictly.  Thus,  a  gift  to  a  man 
"  for  ever,"  or  to  him  "  in  fee-simple,"  whether  made 
by  deed  or  will,  would  have  conferred  an  estate  for 
life  only,  notwithstanding  that  the  intention  to  give 
a  fee-simple  might  be  very  apparent.  For  it  was  said 
that  an  estate  of  inheritance  could  not  be  conferred 
except  by  words  of  inheritance,  such  as  "  heirs."  On 
the  same  principle,  it  was  necessary  in  giving  an  estate 
tail  to  use  words,  such  as  "  heirs  of  the  body,"  clearly 
Umiting  the  estate  to  the  o^pring  of  the  grantee,  and 
although  this  rule  has  been  for  some  time  past  relaxed 
in  construing  gifts  by  will  (d),  it  was  until  lately 
strictly  enforced  in  respect  of  deeds.     But  now  by 


(6)  a  I. 

(c)  S.  2. 

(d)  Oriffitht  v.  Eva/n,  2  Beav.  241. 

H 
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the  Conveyancing  Act,  1881  (e),  it  is  provided  (/), 
with  reference  to  deeds  executed  after  the  commence- 
ment of  the  Act  {g)y  that  it  shall  be  sufficient  in  the 
limitation  of  an  estate  in  tail  to  use  the  words  "  in 
tail,"  without  the  words  "  heirs  of  the  body ; "  and  in 
the  limitation  of  an  estate  in  tail  male  or  in  tail 
female,  to  use  the  words  "  in  tail  male "  or  "  in  tail 
female,"  as  the  case  may  require,  without  using  the 
words  "  heirs  male  of  the  body  "  or  "  heirs  female  01 
the  body."  If  an  estate,  then,  is  given  to  a  man  in 
tail,  or  him  and  the  heirs  of  his  body,  he  will  take  an 
estate  tail ;  and  the  result  will  be  the  same  if  the  gift 
is  to  him  for  life,  and  after  his  death  in  tail  or  to  the 
Rnlein  heirs   of  his  body;   for  in  Shelley's   Case  (h)  it  was 

e   ys  <ue.  ^^^jj^^  |.]^q^^   ^^q  words   "heirs"   or   "heirs    of  the 

body"  only  serve,  in  such  a  case,  to  limit  or  define 
the  extent  of  the  estate  which  the  first  grantee  is  to 
take.  If,  however,  land  is  limited  to  a  man  for  life, 
and  after  his  death  either  to  "  his  sons,"  or  to  "  his 
daughters,"  in  tail,  the  sons  or  daughters  will  be  said 
to  take  by  purchase  (i),  and  not  by  inherit^mce ; 
because  they  are  entitled  as  being  the  persons  named 
in  the  deed  of  gift,  and  not  as  heirs  of  the  body  of 
their  father.  The  result  therefore  of  such  a  limitation 
will  be  that  the  father  will  take  an  estate  for  life  only, 
whilst  the  persons  to  whom  the  estate  is  limited  after 
his  death  will  have  an  estate  tail,  which  will  not  com- 
mence until  after  the  death  of  the  tenant  for  life. 

Incidents  of  an      We  shall  SCO,  before  we  conclude  this  chapter,  that  a 

****        '       tenant  in  tail  can,  at  the  present  day,  by  a  very  simple 

process,   convert  his    estate   into    one   in   fee-simple. 

Both  for  this  reason,  and  on  account  of  the  superior 

nature  of  his  estate,  he  can  deal  with  the  property  in 

(e)  40  ft  41  Vict.  c.  41. 
(/)  S.  51. 

ig)  let  January  1882. 
{k)  I  Rep.  93^ 

(t)  Any  person  taking  an  estate  otherwise  than  by  operation  of  law 
is  said  in  law  to  be  a  purchaser. 
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a  manner  forbidden  to  a  tenant  for  life  or  for  years. 

Thus  he  cannot  be  restrained  from  committing  waste,  May  eommit 

even  though  it  be  equitable  waste,  and  no  distinction  wwte."* 

i8  made  in  this  respect  between  an  ordinary  tenant  in 

tail  and  one  who  is  restrained  by  Act  of  Parliament 

from  barring  the  estate  taD  (J) ;  although  the  reason 

given  for  the  general  rule,  namely,  that  a  tenant  in 

tail  has  it  in  his  power,  at  any  time,  to  convert  his 

estate  into  one  in  fee-simple,  does  not  seem  to  apply 

to  this  latter  case.     Moreover  a  tenant  in  tail  cannot 

be  bound  by  any  covenant  not  to  commit  waste  (A). 

On  account  also  of  the  power  which  a  tenant  in  tail  Not  bound  to 
has  over  his  estate,  he  cannot  be  compelled  to  keep  teif^t on^ "** 
down  the  interest  of  incumbrances  affecting  it,  unless  c^^^tscb. 
he  is  an  infant  and  therefore  incapable  of  barring  it  (I). 
Should  he,  however,  pay  off  any  charges  on  the  estate, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  he  has  done  so  for  the  benefit  of  the 
inheritance,  and  not  for  that  of  his  personal  repre- 
sentatives (m). 

A  tenant  in  tail  in  possession  is  entitled  to  the  Custody  of 
custody  of  the  title-deeds  of  the  entailed  lands  (n).        ^it^^^eed"- 

Since  a  tenant  in  tail  has,  as  an  inseparable  incident  Fixtures, 
of  his  estate,  the  right  to  commit  every  kind  of  waste, 
he  may,  whilst  in  possession  of  the  property,  remove 
any  fixtures  put  up  by  a  previous  tenant  or  by  himself, 
and  that  without  reference  to  the  object,  or  to  the 
mode,  of  their  annexation.  But  this  right  ceases  with 
his  death.  If  he  has  himself  put  up  fixtures  during  his 
possession,  and  the  estate  tail  comes  to  an  end  on  his 
death,  his  executor  or  administrator  has,  as  against  the 

(j)  Atty.-GenL  v.  Marlborough,  3  Madd.  498,  532. 
{k)  JervU  ▼.  Bruton,  2  Ver.  25  !• 

{I)  Sftgewn  y.  Sealey,  2  Atk.  411,  416;  CJujpUn  ▼.  CkapUnf  3  P. 
Wms.  234. 
(m)  SL  Paul  y.  Dudley,  15  Ves.  167,  172. 
(»)  PapiUon  v.  Voice,  2  P.  Wms.  470. 
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remaindeivman  or  reversioner,  the  same  riglit  in  re- 
spect of  fixtures  as  the  executors  or  administrators  of  a 
tenant  for  life  has,  as  against  the  person  entitled  to  an 
estate  after  the  expiration  of  that  for  life.  But  if  the 
tenant  in  tail  is  succeeded  by  another  person  claiming 
under  the  entail,  questions  as  to  fixtures  are  decided 
as  if  they  arose  between  the  heir  and  the  executor  of  a 
tenant  in  fee-simple ;  a  point  which  will  be  gone  into 
in  the  next  chapter. 


Making  leasei.  We  have  already  seen  that  a  tenant  in  tail  can,  by 
deed,  make  leases  for  terms  not  exceeding  twenty-one 
years ;  or  for  longer  terms,  provided  that  the  deed  is 
inroUed  in  manner  required  by  the  Fines  and  Recoveries 
Abolition  Act  (p).  He  has  also,  when  in  possession  of 
his  estate,  all  the  powers  conferred  by  the  Settled  Land 
Act,  1882,  upon  a  tenant  for  life  (p). 


Barring 
estates  tail. 


An  estate  tail,  as  such,  cannot  be  the  subject  of 
alienation.  A  tenant  in  tail,  it  is  true,  can  dispose  of 
his  estate  by  deed,  but  the  very  fact  of  his  doing  so 
converts  it  into  either  a  fee-simple  or  some  lesser 
estate,  according  to  the  form  of  disposition  made. 
And  if  he  wishes  to  dispose  of  his  estate  by  will,  he 
must  first  convert  it  into  an  estate  in  fee-simple,  in 
which  case  it  will  be  subject  to  the  rules  governing 
the  alienation  of  such  estates.  We  proceed  therefore 
to  show  how  the  power  of  barring  estates  tail  arose, 
and  the  means  by  which  it  can  now  be  exercised. 


statute  De 
Donii, 


It  wiU  be  recollected  that  the  statute  De  Donis, 
passed  in  the  year  1285,  put  a  stop  to  the  alienation 
of  estates  in  fee-simple  conditional,  in  lands  of  free- 
hold tenure,  and  converted  those  fees  into  fees  tail 
which  could  not  be  alienated.  The  statute  remained 
in  force  until  about  the  year    1473,  at  which  date 


(0)  3  &  4  Wm.  rv.  c  74,  B.  41. 

{p)  45  &  46  Vict  c.  38,  8.  5S. 


OF   AN   ESTATE    TAIL.  I  1 7 

means  were  fonnd  to  bar  estates  tail  by  converting 
them  into  estates  in  fee-simple,  and  thus  to  render  the 
statute  a  dead  letter. 

This  might  be  effected  by  a  process  known  as  ^'  suf-  Suffering  a 
fering  a  recovery,"  which  was,  in  fact,  a  legal  fiction  ^^o^^'T* 
conntenanced  by  the  courts  in  order  to  evade  the 
statute.  The  process  was  usually  as  follows :  A  pre- 
concerted action  was  brought  in  the  Court  of  Common 
Pleas  against  the  tenant  for  life  who  was  in  possession 
of  the  property  entailed.  This  was  either  a  tenant  who 
had  a  life  estate  in  the  land  prior  to  the  estate  tail,  by 
virtue  of  the  grant  creating  the  entaQ,  and  whose  con- 
sent was  necessary  in  order  to  admit  of  the  recovery 
being  suffered,  or,  if  there  were  no  existing  life  estate 
prior  to  the  estate  tail,  some  person  who  had  had  a  life 
estate  conveyed  to  him  by  the  tenant  in  tail,  for  the 
purpose  of  enabling  the  action  to  be  brought. 

The  tenant  for  life  was  called  the  tenant  to  the 
prcecipe,  or  writ  by  which  the  proceedings  were  com- 
menced. The  plaintiff  or  ^'  demandant "  began  by 
alleging  to  the  court  that  the  tenant  to  the  prcedpe 
had  no  right  to  the  possession  of  the  land,  but  that 
it  belonged  to  him  (the  demandant)  in  fee-simple. 
Thereupon  the  tenant  to  the  prcedpe  stated  that  his 
title  had  been  warranted  as  good  by  the  tenant  in  tail, 
and  asked  that  the  latter  might  be  allowed  to  appear 
and  defend  it.  This  was  called  "  vouching  "  (a)  the  VouchiDg  to 
tenant  in  tail  to  warranty.  The  tenant  in  tail,  in  his 
turn,  vouched  to  warranty  a  third  person,  who  really 
knew  nothing  at  all  about  the  matter,  but  who  had 
agreed  to  be  one  of  the  actors  in  this  solemn  farce. 
Tliis  person,  who  was  called  the  "  common  vouchee," 
accordingly  appeared,  and  proceeded  to  defend  the 
title :  whereupon  the  demandant  asked  leave  from  the 
court  to  "  imparl,"  or  speak  in  private  with,  the  com- 

(9)  From  the  French  vouc/ter — to  call. 


120  OF   CORPOREAL   H£R£DITAM£]STS. 

The  reader  may  here  be  reminded  that  an  estate 
tail  does  not  merge  in  an  estate  in  fee-simple  in  the 
same  land,  even  though  the  two  estates  happen  to  be 
united  in  the  same  person,  without  any  other  inter- 
vening estate ;  for  if  they  did,  a  tenant  in  tail  might 
easily  have  destroyed  the  estate  tail  by  purchasing 
the  reversion,  and  thus,  &om  the  first,  have  frustrated 
the  object  of  the  statue  De  Bonis. 

•^f^  fee.  If  &  tenant  in  tail  who  barred  his  estate  had  not 

the  immediate  reversion,  he,  and  any  person  to  whom 
he  transferred  his  estate,  had  only  a  qualified  fe^ 
simple,  which  lasted  so  long  as  the  tenant  had  heirs 
of  his  body  who  could  have  claimed  the  estate  if  the 
entail  had  not  been  barred:  but  on  the  failure  of 
such  issue,  the  land  went  to  the  remainder-man  or 
reversioner;  and  such  an  estate  was  therefore  called 
a  base  fee,  as  being  inferior  to  an  ordinary  fee-simple. 

Neither  of  the  above-described  modes  of  barring 
estates  tail  were  satisfactory.  The  proceedings  in 
both  were  complicated,  and  if  in  a  recovery  any  mis- 
take were  made  in  selecting  the  tenant  to  the  prcedpe^ 
the  whole  proceedings  might  be  reversed,  whilst  a 
fine  did  not  as  a  rule  entirely  bar  the  estate  tail ;  it 
was  therefore  generally  necessary  first  to  levy  a  fine, 
and  then  to  make  the  plaintifiT  in  that  proceeding 
tenant  'to  the  prcecipe  in  a  suit  commenced  in  order 
to  suffer  a  recovery:  for  this  tenant,  having  been 
declared  entitled  to  the  freehold  in  a  court  of  law, 
could  not  be  objected  to  as  not  having  the  freehold  in 
possession. 

Abolition  of         This   expensive    and   complicated   process   was   at 

coveriei  Act.    length  abolished  by  the  Act  for  the  Abolition  of  Fines 

and  Recoveries    (v).     By  this    statute   it   is    enacted 

Uneiandre-    that  (w)  no   fines  or   recoveries  shall  be  levied  or 


(«)  3  &  4  Wm.  rV.  0.  74. 

(v)  a  2. 
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suffered  after  the  31st  of  December  1833;  that  any  coreneB  abol- 
fine  or  recovery  levied  or  suffered  contrary  to  this" 
provision  shall  be  absolutely  void ;  and  (x)  that  all 
warranties  of  lands  which,  after  the  3  ist  of  December 
1833^  shall  be  made  or  entered  into  by  any  tenant 
in  tail  thereof,  shall  be  absolutely  void  against  the 
issne  in  tail,  and  against  all  persons  whose  estates  are 
to  take  effect  after  the  determination  of  the  estate  tail. 

But  on  the  other  hand  (y),  every  actual  tenant  in  Evei^  tenant 
tail  has  given  to  him  full  power  to  dispose  of  the  power  to  dis^^ 
entailed  property,  for  an  estate  in  fee-simple  absolute,  ^JJtef  ^ 
or  for  any  less  estate,  as  against  all  persons  claim- 
ing it  by  force  of  any  estate  tail  which  shall  be  vested 
in,  or  might  be  claimed  by,  or  which  but  for  some 
previous  act  would  have  vested  in,  or  might  have  been 
claimed  by,  the  person  making  the  disposition  at  the 
time  of  his  making  the  same  ;  and  also  as  against  all 
persons,  including  the  Crown,  whose  estates  are  to  take 
effect  after  the  determination  of  the  estate  taU.  He  (z) 
can  also  convert  into  a  fee-simple  absolute  any  base 
fee,  whether  created  before  or  after  the  passing  of  the 
Act.  But  (a)  a  widow  who  is  tenant  in  tail  of  lands 
which  have  been  inherited  or  purchased  by  her  husband, 
or  which  were  conveyed  to  her  and  her  husband  in  tail 
by  any  of  the  ancestors  of  the  husband,  or  by  any 
trustee  for  the  husband,  or  for  his  ancestors,  cannot 
bar  the  estate  tail  without  the  consent  of  the  persons 
nert  entitled  to  the  inheritance  (V). 

The  statute  puts  a  certain  amount  of  restriction  on  Protector  of 
the  power  of  a  tenant  in  tail  to  dispose  of  his  estate,    ^'      ^^ 
by  enacting  (c)  that  if,  at  the  time  when  there  shall 


{z)  S.  14. 
(y)  S.  15. 
{z)  S.  19. 
(a)  S.  16. 

(6)  II  Hen.  VIL  c.  20;  32  Hen.  VIII  c.  36,  t.  2;  Shelf,  R.  P. 
Statutes,  322,  note  (q), 
(c)  S.  22. 
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be  a  tenant  in  tail  of  lands  under  a  settlement,  there 
shall  be  subsisting,  in  the  same  lands,  or  any  of  them, 
any  estate  for  years  determinable  on  the  dropping  of  a 
life  or  lives,  or  any  greater  estate  (not  being  an  estate 
for  years)  prior  to  the  estate  tail,  then  the  person  who 
shall  be  owner  of  the  prior  estate,  or  the  first  of  such 
prior  estates  if  more  than  one,  then  subsisting  under 
the  same  settlement,  or  who  would  have  been  so  if  no 
absolute  disposition  thereof  had  been  made,  shall, 
subject  to  a  provision  to  be  presently  mentioned,  be 
the  protector  of  the  settlement  so  far  as  regards  the 
lands  in  which  such  prior  estate  shall  be  subsisting. 
The  term  "  owner  of  a  prior  estate  "  means  the  person 
who,  under  the  settlement,  is  beneficially  entitled  to 
the  rents  of  the  estate  (d)  and  includes  a  tenant  by 
curtesy  {e) ;  two  or  more  owners  of  a  prior  estate  (f)  ; 
and  a  husband  and  wife  where  the  prior  estate  belongs 
to  the  wife  {(j).  But  it  does  not  include  lessees  at  a 
rent  (A),  nor  a  woman  in  respect  of  her  dower,  or  a 
bare  trustee,  heir,  executor,  administrator,  or  assign  (t) ; 
for  where  these  persons  have  the  first  existing  estate, 
then  the  person  entitled  to  the  next  estate  of  free- 
hold (if  any)  prior  to  the  estate  tail  is  to  be  the  pro- 
tector of  the  settlement  (J). 

Settlor  may  The  Owner  of  the  prior  estate   will   not,  however, 

tector!  *  ^  '  necessarily  be  the  protector  of  the  settlement ;  for 
the  Act  further  provides  (k)  that  it  shall  be  lawful  for 
any  settlor  entailing  lands  to  appoint,  by  the  settle- 
ment by  which  the  lands  are  entailed,  any  number  of 
existing  persons,  not  exceeding  three,  and  not  being 
aliens,  to  be  protector  of  the  settlement  in  lieu  of  the 


(<i)  In  Re  DudtorCt  Contract,  8  Ch.  D.  628. 

(e)  S.  22 

(/)  S.  23. 

{g)  S.  24. 

{k)  S.  26 

(»)  S.  27. 

{j)  S.  28. 

(*)  S.  32. 
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person  who  would  otherwise  have  been  protector. 
Sach  person  or  persons  may  be  protector  of  the  settle- 
ment for  any  part,  or  for  the  whole,  of  the  period  for 
which  the  person  whose  substitutes  they  are  might 
have  continued  protector,  but  not,  it  will  be  observed, 
for  any  greater  period  of  time.  The  settlement  appoint- 
ing a  protector  may  contain  a  power  to  perpetuate, 
during  the  whole  or  any  part  of  such  period,  the  pro- 
tectorship of  the  settlement,  by  filling  up  vacancies 
caused  by  the  retirement  of  death  of  any  person 
appointed  protector.  It  has  also  been  decided  that 
where  this  power  is  omitted,  and  one  of  the  persons 
named  as  protector  dies,  the  survivors  or  survivor  may 
execute  the  office  0. 

The  protector's  consent  is  necessary  (m)  to  enable  Powers  of  pro- 
a  tenant  in  tail,  if  not  entitled  to  the  remainder  or 
reversion  in  fee-simple  immediately  expectant  on  the 
determination  of  his  estate  tail,  to  create  an  estate 
larger  than  a  base  fee.  If  a  tenant  in  tail  bars  his 
estate  without  the  consent  of  the  protector,  and  thus 
creates  a  base  fee  only,  he  destroys  the  estate  of  his 
own  issue  in  tail,  but  not  that  of  the  persons  entitled 
in  remainder  on  failure  of  such  issue ;  and,  conse- 
quently, the  base  fee  will  only  last  so  long  as  issue  of 
the  tenant  in  tail  exist.  But  a  base  fee  can  be  subse- 
quently enlarged  with  the  consent  of  the  protector  (n); 
or,  as  soon  as  there  ceases  to  be  a  protector,  it  can 
be  enlarged  by  the  person  who,  if  the  estate  tail  had 
not  been  barred,  would  have  been  tenant  in  tail  of  the 
land  (p).  Besides  this,  the  Real  Property  Limitation 
Act,  1874,  contains  a  section  (p)  to  the  effect  that  in 
case  of  possession  under  an  assurance  by  a  tenant  in  tail 
which  does  not  bar  the  remainders,  they  shall  be  barred 


{I)   Bell  V.  ffoliby,  L.  R.  15  Eq.  178. 

(w)8.34. 

(n)  8.   35. 

(0)  S.  19. 

ip)  37  &  38  Vict  c.  57,  8.  6. . 
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at  the  end  of  twelve  years  after  that  period  at  which  the 
assurance,  if  then  executed,  would  have  barred  them. 

No  protector  is  (j)  to  be  subject  to  any  control  in 
the  exercise  of  his  power  of  consenting,  but  (r)  he 
may  not  revoke  a  consent  formally  given.  If  a  base 
A  base  fee  not  fee  (s)  and  a  remainder  or  reversion  in  the  same  lands 
^^^^  '  become  united  in  the  same  person,  and  there  is  no 
intermediate  estate,  then  the  base  fee  is  not  to  be 
merged  in  the  remainder  or  reversion,  but  to  be  en- 
larged into  a  fee-simple  absolute ;  thus  avoiding  letting 
in  any  incumbrances  of  an  ancestor. 

How  estate  Every  disposition  of  lands  made  by  a  tenant  in  tail 

disDosed  of      may  be  made  (t)  by  any  assurance,  other  than  a  will, 
under  the  Act.  |jy  which  such  tenant  could  have  made  the  disposition 
if  his  estate  were  an  estate  at  law  in  fee-simple  abso- 
lute ;  but  if  the  tenant  in  tail  making  the  disposition 
Married  is  a  married  woman,  she  must  obtain  the  concurrence 

of  her  husband,  and  the  deed  effecting  the  disposition 
must  be  acknowledged  by  her  before  a  judge  of  one 
of  the  superior  courts  at  Westminster,  or  before  one 
of  the  commissioners  appointed  for  the  purpose  (u). 
Two  commissioners  were  necessary  to  take  the  acknow- 
ledgment of  a  deed  executed  before  the  ist  of  January 
1883  (y) ;  and  whatever  the  date  of  the  deed,  it  is 
requisite  that  the  person  taking  the  acknowledgment 
should  have  previously  examined  the  married  woman, 
apart  from  her  husband,  touching  her  knowledge  of 
such  deed,  and  ascertained  that  she  freely  and  volun- 
tarily consented  to  the  same  {w).  The  Court  may, 
however,  in  certain  cases,  dispense  with  the  husband's 
concurrence  (x). 

(?)  S.  36. 
(»•)  S.  44. 
(«)  S,  39. 

(0  a  4a 

(«)  45  &  46  Vict  c  39i  8.  7. 
(r)  3  &  4  Wm.  IV.  c.  74,  B.  79. 
(v)  S.  80. 
ix)  S.  91. 


OF   AN   ESTATE   TAIL.  I  25 

Moreover,  no  assurance  by  which  any  disposition  of  inrolment. 
lands  is  effected  under  the  Act  by  a  tenant  in  tail 
(except  a  lease  for  a  term  not  exceeding  twenty-one 
years,  made  in  accordance  with  the  provisions  of  the 
Act)  is  to  have  any  operation  under  the  Act  unless, 
inrolled  in  Chancery  within  six  months  after  its  execu- 
tion (y).  And  the  deed  by  which  a  protector  gives 
his  consent  to  any  disposition  by  a  tenant  in  tail  under 
the  Act,  which  deed  may  be  either  the  same  assurance 
by  which  the  disposition  is  effected  or  one  distinct 
from  the  assurance,  is  to  be  void  unless  executed  on 
or  before  the  day  on  which  the  assurance  is  made  (z)  ; 
and  unless,  if  a  distinct  deed,  it  is  inrolled  either  at  or 
before  the  time  when  the  assurance  is  inrolled  (a). 

A  quoii  estate  tail  cannot,  any  more  than  a  regular  Barring  quasi 
estate  tail,  be  barred  by  will  (J),  but  it  may  be  barred  ******  *''^- 
by  any  disposition  of  the  land  made,  by  deed,  by  a 
tenant  in  taU  in  actual  possession.  But  a  tenant  in 
tail  not  in  actual  possession  must  obtain  the  consent 
of  the  owner  of  the  prior  estate,  in  order  to  bar  the 
reversions  or  remainders  which  are  limited  after  the 
estate  tail.  A  deed  barring  a  gruasi  estate  tail  need 
not  be  inrolled  (c). 

An  estate  tail  may  be  also  the  subject  of  involun-  involuntary 
tary  alienation.      Thus  the    Abolition  of  Fines   and  ^  *^**^ 
Recoveries   Act  (d)  contains  (e)   provisions   for   the 
event  of  a  tenant  in  tail  becoming  bankrupt,   and 
these  are  confirmed  by  the  Bankruptcy  Act,  1 869  (/), 
which  enacts  (g)  that  the  trustee  of  any  bankrupt  is 


(y)  S.  41. 

(z)  S.  42. 
(a)  S.  46. 

(6)  CampbdL  ▼.  Sandys,  I  Sch.  &  L.  281 ;  AUen  v.   Allen,  2  Dru. 
k  War.  307,  326. 
(e)  AUen  v.  Allen,  2  Dru.  k  War.' 307. 
(d)  3  &  4  Wm.  IV.  a  74. 
(«)  Sa.  56-72. 
(/)  32  &  33  Vict.  c.  71. 
to)  S.  25. 
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to  have  power  to  deal  with  any  property  to  which 
the  bankrupt  is  beneficially  entitled  as  tenant  in  tail, 
in  the  same  manner  as  the  bankrupt  himself  might 
have  done,  and  that  the  sections  of  the  Abolition  of 
Fines  and  Recoveries  Act  relating  to  the  bankruptcy 
of  a  tenant  in  tail  are  to  apply  to  any  proceedings 
under  the  Bankruptcy  Act. 

Judgments.  Under  the  I  &  2  Vict.,  c.   1 1  o,  the  creditor  of  any 

.i^Victc  tenant  in  tail  can,  after  obtaining  a  judgment  (h) 
against  him,  sue  out  a  wnt  of  elegit^  in  pursuance  of 
which  he  is  entitled  to  retain  possession  of  his  debtor's 
land,  and  repay  himself  his  debt ;  and  the  land  will 
be  bound  by  the  judgment  as  against  any  person 
whose  estate  the  debtor  might  himself  have  barred. 
Under  that  Act  a  registration  of  the  judgment  in  the 
Court  of  Common  Pleas  would  alone  have  bound  the 
land  against  the  same  persons,  and  also  against  any 
purchaser  for  value  who  had  notice  of  the  registration. 
27 & 28  Vict.  Now,  however,  the  27  &  28  Vict.,  c.  112,  renders  it 
necessary,  for  that  purpose,  that  the  land  should  be 
actually  taken  in  execution. 

CJrown  debts.        The  33  Hen.  VIII.,  c.  39,  made  estates  tail  liable 

o?3^riIT'  ^^^  ^^^^  ^^®  ^  *^®  Crown,  and  by  the  2  &  3  Vict., 
^ict- c- " ;  22  c.  II,  and  the  22  &  23  Vict.,  c.  35,  judgments 
35.  *  '    obtained  by  the  Crown  are  put  on  the  same  footing 

c?io4?  ^^^  ^  other  judgments;  but  under  the  28  &  29  Vict.,  c. 
104,  writs  of  execution  obtained  by  the  Crown  may 
be  registered  immediately  on  being  obtained,  and 
thereupon  bind  the  debtor's  land,  without  the  neces- 
sity of  taking  it  in  execution. 

Determination      Lastly,  the  estate  of  a  tenant  in  tail  may  be  put  an 
estate  by  hiB    ond  to  by  his  death.     In  that  case  the  Apportion- 
ment Acts  (i)  will  apply  to  any  leases  which  he  has 

{h)  The  law  relating  to  judgments  will  be  more  fully  explained  in 
the  next  chapter. 

(»)  1 1  Geo.  II.  c.  19 ;  4  &  5  Wm.  IV.  c.  22  ;  33  &  34  Vict.  c.  35. 


death. 

Apportion- 
ment. 
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made  since,  although  he  might,  if  he  pleased,  have 
turned  his  estate  into  a  fee-simple,  yet,  not  having 
done  so,  he  was  at  the  moment  of  his  death  merely  a 
tenant  for  life  (/).  For  the  same  reason,  his  exe-  Emblements, 
cutor  or  administrator  is  entitled  to  emblements,  as 
against  the  heir  in  tail,  remainder-man,  or  reversioner. 

(i )  P<tgget  v.  Gee,  9  Mod  482. 
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CHAPTER  VI. 

OF   AN   ESTATE   IN   FEE-SIMPLE. 

We  have  now  arrived  at  the  consideration  of  an  estate 
in  fee-simple — the  greatest  which  the  law  recognises 
in  a  subject,  and  that  out  of  which  all  other  estates  in 
land  are  derived. 


Is  absolute  or  This  estate  may  be  either  "  absolute,"  which  is  the 
quidified.  more  Ordinary  form,  or  "qualified."  An  instance  of 
the  latter  kind  occurs  if  an  estate  is  given  to  A.  and 
his  heirs  "  tenants  of  the  manor  of  Dale : "  here, 
whenever  the  heirs  of  A.  cease  to  be  tenants  of  that 
manor  the  grant  is  entirely  defeated  (a). 

Creation  of  a        No  person  Can  create  an  estate  in  fee-simple  unless 
fee-simple.       j^^  Yiqs  himself  that  estate  in  the  lands  with  which  he 

By  whom  it  t     i        rm 

maybecreated.  professes  to  deal.  There  are  also  certain  persons  who 
are,  more  or  less,  unable  to  create  such  an  estate,  from 
the  fact  of  their  having  only  a  limited  power  of  aliena- 
tion. Thus  any  conveyance  or  will  of  land  made  by 
an  idiot  or  lunatic  (unless  made  in  a  lucid  interval)  is 
absolutely  void  (&).  A  married  woman,  too,  is  unable 
to  dispose  by  deed  of  her  real  estate,  unless  it  is  settled 
to  her  separate  use  (a  point  to  be  adverted  to  here- 
after), or  unless  the  previous  owner  has  given  her  a 
power  to  appoint  that  it  shall  go  to  certain  persons  (in 
which  case  she  is  merely  acting  as  agent  of  the  person 
who  conferred  the  power),  except  with  her  husband's 
consent,  and  by  a  deed  acknowledged  in  manner  pro- 
vided by  the  Fines  and  Recoveries  Abolition  Act  or 


Idiots  and 
lunatios. 

Married 
women. 


(a)  2  Bl.  Com.  109. 

(b)  YaU$  V.  Been,  Str.  1 104. 
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the  Conveyancing  Act,  1882  (c).  She  cannot  dispose 
by  will  of  any  land  other  than  that  over  which  she  has 
a  power  of  appointment  (d),  or  which  is  settled  to  her 
separate  use  (e).  And  an  infant  cannot,  as  a  rule,  Infants. 
make  a  conveyance,  by  deed,  of  land,  which  will  be 
binding  npon  him  if  he  chooses  to  repudiate  it  at  or 
before  coming  of  age,  although  it  will  be  binding  upon 
a  purchaser  fix>m  him  (/).  But  we  have  abeady  seen, 
in  previous  chapters,  that  an  infant  may,  under  the 
18  &  19  Vict.,  c.  43,  make  a  binding  settlement  of 
land,  and  thus  create  an  estate  in  fee-simple,  in  con- 
templation of  his  marriage,  and  may  also,  if  of  the  age 
of  fifteen,  convey  gavelkind  land  by  means  of  a  feoff- 
ment with  livery  of  seisin.  An  infant  cannot  dispose 
of  land  by  will,  being  incapable   of  making  a  valid 

At  Common  Law  all  persons  are  capable  of  acquir-  Who  may  have 

•        111,  .  .•■•  "I  1  •  t  Ml  estate  in 

ing  lands,  but  various  restrictions  have  been  imposed  fee-simpie. 
on  this  capacity  by  statute.     We  must  notice  these  in 
order  to  understand  the  difficulties  which  they  oppose 
to  the  creation  of  estates  in   fee-simple.     From   an 
early  period,  the  feudal  lords  objected  to  lands  being 
acquired  by  the  monasteries  and  other  religious  houses  Corporations.' 
who  made  up  the  greater  number  of  the  earlier  cor- 
porations ;  for  the  fact  that  these  bodies  were  perpetual 
made  it  impossible  that  their  lands  should  ever  escheat 
as  in  ordinary  cases,  and  lands  held  by  them  were  con- 
sequently said  to  be  in  mortmain  (in  mortua  Tnanu), 
Hence  we  find  a  provision  in  Magna  Charta  (A),  for-  Magna  Gharta.; 
bidding  gifts  to  them,  and  afterwards  it  was  enacted 
by   the    statute    De   Heligiosis   (i)   that   no   persons,  statute  De 
religious  or  other  ecclesiastical  corporation,  body  politic      *^'^'"'- 


(/•)  3  &  4  Wm.  rV.  a  74,  88.  77,  79,  91  ;  45  *  4^  Vict,  a  39,  a.  7. 

id)  Sag.  Pow.  153  ;  7  Wm.  IV.  and  I  Vict  a  26,  b.  8. 

{e)  Baylor  v.  Meads,  13  W.  R.  394. 

(/J  ZoHch  V.  Partontj  Burr.  1794 ;  AUen  v.  AUen,  2  Dru.  &  War.  307. 

is)  7  Wm.  rV.  and  i  Vict  a  26^  s.  7. 

(A)  9  Hen.  IIL  c  36. 

(«')  7  Ed.  L  c.  I. 

*  I 
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ecclesiastcal  or  lay,  sole  or  aggregate,  should  buy  or 
sell  land,  whereby  the  same  should  come  into  mort- 
main, under  pain  of  forfeiture.     This  was  extended  by 

IS  Ric.  II.  c.  the  1 5  Ric.  II.,  c.  5,  to  all  lands  purchased  by  guilds 
or  firaternities,  on  the  ground  that  mayors,  bailiffs,  and 
commons  of  cities,  boroughs,  and  other  towns,  were  as 

licence  from  perpetual  as  people  of  religion.  Consequently,  it  be- 
came customary,  on  the  foundation  of  a  lay  corporation, 
to  insert  in  its  charter  a  licence  from  the  Crown  to  hold 

7  &8  Wm.  III.  lands,  and  the  validity  of  these  licences  was  recognised 

^^  by  the  7  &  8  Wm.  III.,  c.  37,  which  permits  the 

Crown,  when  it  thinks  fit,  to  grant  to  any  persons,  or 
bodies  politic  or  corporate,  licence  to  alien  in  mort- 
main, and  also  to  purchase,  acquire,  take,  and  hold,  in 
perpetuity  or  otherwiee,  any  hereditomenta  whatever. 

Charitable  With  respect  to  religious  corporations,  the  old  law 

corpora  ions.  ^^  obtains  to  a  greatextent ;  the  principal  Act  relat- 
ing to  this  subject  being  that  generally  known  as  the 
Mortmain  Act.  Mortmain  Act  (/),  passed  in  the  reign  of  George  the 
Second.  This  act  only  applies  to  gifts  of  land,  or  any 
interest  in  land,  or  of  money  to  be  invested  in  land, 
although  it  would  appear  firom  the  preamble  that  it 
was  the  intention  of  its  framers  to  give  it  a  wider  appli- 
cation (ky  It  enacts  (Z)  that  no  manors,  lands,  tene- 
ments, rents,  advowsons,  or  other  hereditaments,  cor- 
poreal or  incorporeal,  or  any  sum  or  sums  of  money, 
or  personal  estate  whatever,  to  be  laid  out  or  disposed 
of  in  the  purchase  of  any  lands  or  hereditaments,  shall 
be  given,  granted,  or  in  any  ways  conveyed  to  any 
persons,  bodies  politic  or  corporate,  or  otherwise,  for 
any  estate  or  interest  whatever,  in  trust  for,  or  for  the 
benefit  of  any  charitable  uses  whatsoever,  unless  made 
by  a  deed  executed  in  the  presence  of  two  or  more 
credible  witnesses,  twelve  calendar  months  at  least 
before  the  death  of  the  donor  or  grantor,  and  inroUed 

{j )  9  Geo.  11.  c.  36. 

(k)  See  the  judgments  in  Jefferiei  v.  Alexander,  8  H.  L.  C.  594. 

{I)  a  I. 
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in  Chancery  within  six  calendar  months  after  its  exe- 
cution. The  deed  must  also  be  intended  to  take  effect 
in  possession  for  the  charitable  use,  immediately  firom 
the  making  thereof,  and  be  without  any  power  of  revo- 
cation, reservation,  trust  condition,  clause,  or  agree- 
ment whatever,  for  the  benefit  of  the  donor  or  of  any 
person  claiming  under  him.  But  these  provisions  are 
not  (m)  to  extend  to  any  purchase  .made  bond  fide  for 
valuable  consideration,  or  (n)  to  prejudice  the  Univer- 
sities of  Oxford  and  Cambridge,  or  the  Colleges  of 
Eton,  Winchester,  and  Westminster. 

The  time  allowed  for  inrolling  conveyances  under 
the  Mortmain  Act  was  enlarged  by  subsequent  sta- 
tutes (0),  and  now  it  is  provided  by  the  29  &  30  Vict.,  29  &  30  Vict. 
c.  57,  that  (jp)  any  trustee  of  a  charity  may,  at  any  ^'  ^^' 
time,  apply  to  the  Court  of  Chancery  for  an  order 
authorising  the  inrolment  of  any  deed,  or  other  instru- 
ment, whereby  any  hereditaments  have  been  conveyed 
for  charitable  uses,  or  any  deed  connected  with  any 
charitable  trust,  which  deed  ought  to  have  been  inrolled, 
but  has  not  been  inrolled  within  the  time  limited  by 
law. 

By  a  subsequent  Act  (^),  grants  of  lands  made  to  a  31  &  33  Vict. 
trustee  or  trustees  on  behalf  of  any  society  or  body  of  ^  ^^' 
persons  associated  together  for  religious  purposes,  or 
for  the  promotion  of  education,  arts,  literature,  science, 
or  other  like  purposes,  in  order  to  erect  a  building 
thereon,  or  whereon  a  building  used,  or  intended  to 
be  used,  for  such  purposes,  or  any  of  them,  shall  have 
been  erected,  are  to  be  exempted  from  the  necessity 
of  inrolment,  provided  they  are  made  bond  fide  and  for 
valuable  consideration,  and  provided  that  each  such 
piece  of  land  shall  not  exceed  two  acres  in  extent  or 

(m)  S.  2. 

in)  S.  3. 

io)  24  A  2$  Vict  0.  9 ;  25  &  26  Vict  c.  17  ;  27  &  28  Vict  a  13. 

iP)  S.  I. 

iq)  31  &  32  Vict,  a  44. 
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Charitable       area  in  each  case.     In  addition  to  the  above,  the  Cha- 

Truits  Acti.     ri^ble  Trusts  Act,  1 8  S  3  (r),  and  the  Charitable  Trusts 

Amendment  Act,  1855  (s),  enable  trustees  of  charities 

to  purchase  lands  for  building  purposes,  and  the   33 

33  *  34  Vict.    &  34  Vict.,  c.  34,  permits  (t)  corporations  and  trustees 

^*  ^  holding  monies  in  trust  for  any  public  or  charitable 

purposes  to  invest  the    same  in  any  mortgages    or 

charges  of  lands  and  hereditaments  of  any  tenure  (?^). 


Corporations        With  respect  to  corporations  formed  for  purposes 
not  charitable,  ^^^  strictly  charitable,  the  law  of  mortmain  has  been 


Highway 
boards. 


Joint- stock 
companies. 


Aliens. 


of  late  considerably  relaxed.  Thus,  highway  boards 
are  now  empowered  to  take  lands  without  a  licence 
from  the  Crown  (t?),  as  are  also  joint-stock  companies 
formed  under  the  Companies'  Act,  1862  (w)^  it  being, 
however,  provided  by  this  Act  (x)  that  no  company 
formed  for  the  purpose  of  promoting  art,  science, 
religion,  charity,  or  any  other  like  object,  not  involv- 
ing the  acquisition  of  gain  by  the  company,  shall  hold 
more  than  two  acres  of  land  without  the  sanction  of 
the  Board  of  Trade.  Aliens  were  also,  until  recently, 
forbidden  to  hold  land  in  this  country,  except  for 
business  purposes,  and  then  only  for  terms  not  exceed- 
NaturaUsation  ing  twenty-one  years,  but  now  the  Naturalization 
Act,  1 870  (y),  provides  that  real  and  personal  property 
of  every  description  except  a  British  ship,  may  be 
taken,  acquired,  held,  and  disposed  of  by  an  alien,  in 
the  same  manner  in  all  respects  as  by  a  natural-bom 
British  subject;  and  that  a  title  to  real  or  personal 
property  of  every  description  except  such  a  ship,  may 
be  derived  through,  from,  or  in  succession  to  an  alien, 
in  the  same  manner,  in  all  respects,  as  through  a 
British  subject. 


Act,  187a 


(r)  16  k  17  Vict  c  137. 
(s)  18  &  19  Vict  c.  124. 
(t)  S.  I. 

W  S.  3. 

(v)  25  &  26  Vict,  c  61,  8.  9. 

(u^)  25  &  26  Vict  c  89. 

{x)  S.  21. 

(y)  33  Vict  c.  14,  8&  2,  13. 
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An  estate  in  fee-simple  may  be  granted  or  given,  How  a  fee- 
by  deed  or  by  will,  by  any  competent  person.     We  S-Tated™*'^ 
have  already  seen  that  the  nse  of  the  word  "  heirs "  Form  of 
IB  essential  in  order   to    confer    such    an   estate   by 
deed  (although  not  so    where  a  disposition  is  made 
of  it  by  will)  if  the  instrument  was  executed  before 
1st  January  1882.     With  regard  to  deeds  executed 
on  or  after  that  date,  the  Conveyancing  Act,  188 1  (z), 
has  enacted  (a),  it  shall  be  sufficient  in  the  limitation 
of  an  estate  in  fee-simple  to  use  the  words  "  in  fee- 
simple  "  without  the  word  "  heirs." 

The  incidents  of  an  estate  in  fee-simple  do  not  incidents  of  an 
require  any  lengthy  notice,  since  the  absolute  powers  S'mpiV"  ^"'" 
which  its  possessor  has  over  it  enable  him  to  commit 
any  kind  of  waste  on  the  property,  or  to  sell,  lease,  or 
incumber  it  at  his  pleasure,  and  free  him  from  any 
obligation,  as  between  himself  and  his  successors,  to 
keep  down  the  interest  on   any  charges   which  may 
exist  on  the  land.     But  a  few  remarks  may  be  made 
on  the  subject  of  fixtures.     During  his  lifetime,  a  Fixtures, 
tenant  in  fee-simple  has  uncontrolled  power  over  any 
fixtures  put  up  by  a  previous  owner  of  the  property, 
or  by  himself.     He  may  also,  if  he  pleases,  dispose  of 
them  by  his  will.     But  if  he   dies,  having  neither 
removed  them  nor  specifically  bequeathed  them,  the 
right  of  his  executor  or  administrator  to  claim  them 
is  less  than  in  the  case  of  any  other  deceased  tenant. 
The  old  rule  appears  to  have  been  that  the  executor 
or  administrator  of  a  tenant  in  fee-simple  was  not 
entitled  to  any  kind  of  fixtures  (b).      And  even  in 
modem  times  it  has  been  laid  down  by  the  House  of 
Lords  that  the  decisions  in  other  cases  in  favour  of 
trade  fixtures  do  not  apply  as  between  the  heir  and 
executor  or  administrator  of  a  tenant  in  fee-simple ;  and 


(s)  44  &  45  Vict  a  41. 
(a)  S.  51. 

(6)  Amoe  on  Fixtures,  152  ;  Warmer  v.  FUetvood,  cited  4  Rep.  64^ ; 
Wood  V.  Smith,  Oo.  Jac.  129.  . 
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hence,  that  machinery  put  up  by  such  a  tenant  for  the 
purpose  of  better  using  his  land  went,  in  the  absence 
of  any  disposition  of  it  having  been  made  by  him,  to 
his  heir,  and  not  to  his  executor  (c).  And  as  to 
undisposed-of  ornamental  or  domestic  fixtures,  such 
as  kitchen-ranges,  stoves,  grates,  or  blinds,  it  has  been 
held  that  they  also  belong  to  the  heir  (d).  It  would 
seem  therefore  that  the  executor  or  administrator 
has  no  right  to  undisposed-of  fixtures  of  any  kind, 
except  where  they  have  been  merely  loosely  aflSxed  to 
the  freehold,  in  a  manner  which  shewed  a  clear  inten- 
tion that  they  should  be  removable. 


Alienation  of 
an  estate  in 
fee-simple. 

Volontary. 


Our  previous  remarks  on  the  creation  of  a  fee- 
simple  apply  equally  to  its  voluntary  alienation  by  the 
tenant.  We  have  next,  therefore,  to  see  how  this 
inyolontary.  estate  can  be  the  subject  of  involuntary  alienation. 
Forfeitures  of  land,  on  account  of  its  owner  having 
committed  some  crime,  having  been  abolished  («),  the 
two  principal  grounds  on  which  a  tenant  in  fee-simple 
may  now  be  deprived  of  his  estate  are,  his  having 
failed  to  pay  debts  declared  to  be  due  from  him  by  the 
judgment  of  a  court  of  justice,  or  his  having  become 
bankrupt. 


Judgments. 


It  will  be  recollected  that  the  question  of  the  efiSsct 
of  judgments  on  the  various  estates  in  land  which  we 
have  discussed  in  previous  chapters  was  purposely 
deferred  until  we  should  have  reached  the  stage  at 
which  we  have  now  arrived.  We  will  proceed,  there- 
fore, to  state  briefly  the  law  of  judgments,  with  refer- 
ence to  such  estates  generally. 


Statute  of 
Westminster. 


Before  the  passing  of  the  Statute  of  Westminster  (/), 


{c)  Fisher  v.  Dixon,  12  CL  &  F.  312,  331 ;  and  see  Trappes  ▼.  BarUr, 
2  Cr.  &  Mee,  153,  180. 

[d)  See  Winn  t.  Ingilby,  5  B.  &  Aid.  625 ;  Colegrave  v.  Diat  SantM, 
2  B.  &  G.  76. 

(«)  33  *  34  Vict.  o.  23,  8.  I. 

(/)  13  Ed.  I.  c.  18. 
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freehold  and  copyhold  estates  could  not  be  taken  in 
execution  for  debt,  but  under  that  Act  (the  provisions 
of  which  relating  to  judgments  were  somewhat  ex- 
tended by  the  Statute  of  Frauds  (g))  a  creditor  who 
had  recovered  a  judgment  in  one  of  the  King's  courts 
might,  at  his  option,  have  either  a  writ  of  fieri  facias j 
directing  the  sheriff  or  other  officer  to  sell  the  debtor's 
chattels,  including  his  leaseholds,  in  order,  out  of  the 
proceeds,  to  satisfy  the  debt ;  or  he  might  have  a  writ 
of  elegit,  under  which  the  sheriff  might  deliver  to  him  Writ  of  eUgU, 
the  chattels  of  the  debtor  at  an  appraised  value,  with- 
out having  been  sold,  and  also,  if  these  were  not  suffi- 
cient to  pay  the  debt,  one-half  of  the  debtor's  land, 
again  including  leaseholds  (h) ;  which  the  creditor 
might  hold  untU  he  had  repaid  himself  out  of  the  rents 
and  profits. 

These  statutes  did  not  apply  to  an  estate  by  curtesy, 
or  to  an  estate  tail  as  against  the  issue  in  tail,  or  to 
copyholds,  or  to  some  forms  of  incorporeal  heredita- 
ments.    Neither  did  they  include  an  equitable  estate 
in  leaseholds,  nor  an  equitable  estate  in  freeholds  if 
the  trustee  parted  with  it  at  any  time  before  the  writ 
of  elegit  was  sued  out     But  where  they  did  apply,  a 
judgment  became,  under  the  Statute  of  Westminster  (t).  Judgment  a 
a  genei*al  charge  upon  all  the  lands  which  the  debtor  futhe debtor's 
had  at  the  time  of  entering  up  (j)  the  judgment,  and  ^<l»- 
upon  all  those  which  he  subsequently  acquired;  and 
no  act  of  his,  not  even  a  sale  to  a  band  fide  purchaser 
who  had  no  notice  of  the  existence  of  the  judgment, 
could  get  rid  of  this  lien  (k).     This  was  remedied,  as 
to  estates  for  years,  by  the  Statute  of  Frauds  (l),  which  statute  of. 
enacted  (m)  that  no  writ  of  execution  should  bind  the    ^^ 

iff)  29  Car.  II.  c.  S)  88.  10,  14,  15. 
(A)  Fleetwood: 9  Que,  8  Rep.  lyi* 
(t)  13  Ed.  L  a  18. 

{j )  A  judgment  ia  *'  entered  up  "  by  inscribing  the  fact  of  its  having 
been  obtained  on  the  records  of  the  Court 
(k)  Prid.  Judgments,  g. 
{I)  29  Car.  IL  c  3. 
(«)  &  15. 
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Leaseholdanot  "  goods  "  (a  term  which  in  the  statute  included  lease- 
until  deiivery  tolds)  of  the  person  against  whom  such  writ  was  sued 
of  writ  of  exo- forth,   but  from  the  time  that   such  writ  had  been 

CUtlon.  ,    '  rm  1 

delivered  to  the  sheriff  to  be  executed.     The  result 

was  that  as  against  an  estate  for  years  a  judgment 

alone  had  no  effect  (n).     And  as  regards  other  estates 

4  &  5  'W'm.  k    in  land  it  was  enacted  by  the  4  &  5  Wm.  and  M.,  c. 

Freeh^snot  ^^  (^)'  ^^^^  ^^  judgment  should  affect  any  lands  or 
to  be  bound  tenements  of  the  debtor,  as  against  bond  fide  pur- 
nTent  chasers  or  mortgages  of  the  lands,  unless  it  had  been 

docketed.  previously  docketed  in  a  book  belonging  to  the  court 
in  which  such  judgment  had  been  obtained. 

Next  came  various  statutes  passed  in  the  present 
reign  in  order  to  give  a  more  complete  remedy  to 
I  &  a  Vict.  0.    creditors.     The  first  of  these,  the  i  &  2  Vict.,  c.  no, 
enacts  (p)  that  it  shall  be  lawful  for  the  sheriff  or 
other   officer   to    whom    any  writ    of  elegit   shall  be 
directed  at  the  suit  of  any  person,  upon  any  judgment 
which  at  the  time  of  the  commencement  of  the  Act  (g) 
shall  have  been  recovered,  or  thereafter  shall  be  re- 
Sheriff  may     covered,  in  any  of  the  superior  courts  at  Westminster, 
debtor's  to  take  and  deliver  execution,  unto  the  party  in  that 

writ'of^A^a.  ^^^^f  s^iigj  of  a//  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  as  the 
person  against  whom  execution  is  so  sued  or  any 
person  in  trust  for  him  shall  have  been  seised  or 
possessed  of  at  the  time  of  entering  up  the  said  judg- 
ment, or  at  any  time  afterwards,  or  over  which  such 
person  shall,  at  the  time  of  entering  up  such  judg- 
ment, or  at  any  time  aftierwards,  have  any  disposing 
power  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  in  like  manner  as 
the  sheriff  or  other  officer  might  at  the  time  when  the 


(n)  Shirley  v.  WaU$,  3  Atk.  aoo ;  Forth  v.  Norfolk,  4  Madd.  503,  506. 

{0)  S.  3. 

(p)  S.  II. 

(9)  I8t  of  October  1838. 
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Act  was  passed  have  made  and  delivered  execution  of 
one  moiety  of  the  lands  and  tenements  of  any  person 
against  whom  a  writ  of  elegit  was  sued  out.  Lands 
and  hereditaments  thus  taken  in  execution  are  to  be 
held  and  enjoyed  by  the  person  to  whom  such  execu- 
tion is  delivered,  subject  to  his  being  liable  to  account 
in  a  Court  of  Equity  for  the  rents  and  profits  received. 
Under  this  Act  (r)  a  judgment  entered  up  against  any  Entered  up 
person  in  any  of  the  superior  courts  at  Westminster,  l^nlunds  m 
and  also  all  orders  of  courts  of  equity,  and  all  rules  <>f  JJ^'^ereonB*'^ 
courts  of  common  law,  or  of  the  Lord  Chancellor  in  claiming  under 
matters  of  bankruptcy  or  of  lunacy  (s),  were  to  operate 
as  a  charge  upon  all  lands  and  hereditaments  in  which 
such  person  had,  or  should  have,  a  legal  or  an  equit- 
able estate,  or  over  which  he  had  a  disposing  power 
which  he  might  exercise  for  his  own  benefit  without 
the  assent  of  any  other  person,  and  were  to  be  binding 
not  only  as  against  him,  but  also  as  against  all  persons 
claiming  under  him  after  such  judgment,  and  also  as 
against  the  issue  of  his  body,  and  all  other  persons 
whom  he  might,  without  the  assent  of  any  other 
person,  cut  off  and  debar  from  any  remainder,  rever- 
sion, or  other  interest,  in  or  out  of  any  of  the  said 
lands  and  hereditaments.     But   (t)   no  judgment   of  Bat  not  against 

/»  jji  •  _!.  J  T        •     purchasers, 

any  of  the  superior  courts,  nor  any  decree  or  order  in  mortgagees, 
any  court  of  equity,  nor  any  rule  of  a  court  of  common  *^  creditoi-s 
law,  nor  any  order  in  bankruptcy  or  lunacy,  was,  by  tered. 
virtue  of  the  Act,  to  affect  any  lands,  tenements,  or 
hereditaments,  as  to  purchasers,  mortgagees,  or  credi- 
tors, unless  and  until  a  memorandum  of  the  judgment 
was  registered  in  a  book  to  be  kept  by  the   senior 
Master  of  the  Court  of  Common  Pleas. 

The  effect  of  this  Act  was  to  make  a  registered 
judgment  a  charge  on  the  debtor's  lands  generally, 
even  as  against  purchasers  and  mortgagees,  since  they 

(r)  S.  13. 
(f)  S.  iS. 
(0  8.  19. 
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had  now  an  opportunity  of  finding  out  for  themselves 
2  &  3  Vict.  c.  that  such  a  judgment  existed.  But  the  2  &  3  Vict., 
c.  1 1,  passed  in  the  following  year,  enacted  (u)  that, 
as  against  purchasers  and  mortgagees  without  notice 
of  such  judgments,  such  judgments  should  not  bind 
any  lands,  tenements,  or  hereditaments,  or  any  interest 
therein,  although  duly  registered,  further  than  they 
would  have  done  had  the  i  &  2  Vict.,  c.  110,  never 
been  passed.  Hence,  as  against  purchasers  and  mort- 
gagees without  notice,  leaseholds  again  become  un- 
affected by  judgments,  although  duly  registered,  until 
a  writ  of  execution  had  been  delivered  to  the  sheriff  (v) ; 
whilst  freehold  and  copyhold  estates  were,  as  to  one 
moiety,  bound  by  the  fact  of  the  judgment  being 
registered.  The  2  &  3  Vict.,  c.  1 1 ,  and  subsequent 
statues  (w)  also  improved  the  system  of  registration, 
and  required  judgments  to  be  re-registered  every  five 
23  &  24  Vict,  yeajs.  They  were  followed  by  the  23  &  24  Vict.,  c. 
^  ^  '  38,  which,  after  reciting  that  it  was  desirable  to  place 

freehold,  copyhold,  and  customary  estates  on  the  same 
footing  with  leasehold  estates  in  respect  of  judgments, 
as  against  purchasers  and  mortgagees,  enacted  (x)  that 
no  judgment  to  be  entered  up  after  the  passing  of  the 
Act  (y)  should  affect  any  land  of  any  tenure  as  to  a 
hondjide  purchaser  or  mortgagee  (whether  with  notice 
or  not),  unless  a  writ  of  execution  of  such  judgment 
should  have  been  issued  and  registered  before  the  con- 
veyance to  him,  nor  even  then  unless  the  writ  of 
execution  were  put  in  force  within  three  months  from 
the  time  when  it  was  registered. 

Meanwhile  the  Mercantile   Law  Amendment   Act, 
1856  (z),  had  enacted  (a),  that  no  writ  of  execution 


(u)  S  5. 

(v)  Westhrooke  v.  Blythe,  3  E.  &  B.  737. 

(tp)  3  &  4  Vict  c.  82  ;  18  &  19  Vict  c.  15. 

{x)  S.  I. 

[y)  23d  July  1 86a 

(»)  19  &  20  Vict,  c  97. 

(a)  S.  I. 
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against  the  goods  of  a  debtor  should  prejudice  the 
title  of  a  lond  fide  purchaser  of  the  goods  before  their 
actual  seizure  by  virtue  of  such  writ,  unless  the  pur- 
chaser had  notice,  at  the  time  of  his  purchase,  of  the 
writ  having  been  issued. 

It  would  appear  that  the  word  "  goods  "  in  this  Act 
did  not  include  terms  of  years,  for  the  next  Act  relating 
to  judgments  which  we  have  to  notice,  the  27  &  2827*  28  Vict. 
Vict.,  c.  112,  recites  that  it  is  desirable  to  assimilate  °'  '^*' 
the  law  affecting   freehold,    copyhold,    and  leasehold  Land  muat  be 
estates  to  that    affecting   purely  personal    estates  in  i^  execution!'^ 
respect  of  future  judgments ;  and  proceeds  to  enact  (6) 
that  no  judgment  to  be  entered  up  after  the  passing 
of  the  Act  (c)  shall  affect  any  land,  of  whatever  tenure, 
until  such  land  shall  have  been  actually  delivered  in 
execution  by  virtue  of  a  writ  of  elegit^  or  other  lawful 
authority,  in  pursuance   of  such  judgment.     In  the 
construction  of  this  Act,   land  is  {d)  to  include  all 
hereditaments,  corporeal  or  incorporeal,  or  any  interest 
therein.     And  a  creditor  to  whom   any  land   of  his 
debtor  has  been   actually  delivered   in  execution  by 
virtue  of  any  such  judgment,  and  whose  writ  or  other 
process  of  execution  has  been  duly  registered,  may  (e) 
obtain  from  the  Chancery  Division  an  order  for  the 
sale  of  his  debtor's  interest  in  such  land.     The  result 
is  that  judgments  entered  up  after  the  28th  of  July 
1 864  do  not  operate  at  all  as  a  charge  on  land  as  to 
any  interest  therein  until  it  has  been  actually  delivered 
in  execution ;  but  when  this  is  done,  the  creditor  has 
a  speedy  means  of  obtaining  payment  of  his  debt  by  a 
sale  of  the  land  under  the  order  of  the  Court.     As  to 
equitable  interests  of  the  debtor,  and  property  which 
cannot  be  tciken  in  execution  from  any  cause,  it  has 
been  decided  that  a  creditor  who  has  obtained  a  judg- 


(6)  S.  I. 

{c)  28th  July  1864. 

{d)  S.  2. 

(e)  S.  4. 
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ment  and  sued  out  a  writ  of  elegit  must  apply  to  the 
Court,  whose  order  with  reference  to  the  matter  will  be 
a  delivery  of  execution  within  the  statute  (/). 

Crown  debtfc  The  above  remarks  apply  to  debts  due  from  one 
subject  to  another.  The  law  relating  to  judgments 
obtained  by  the  Crown  against  a  subject  is  very  similar. 
For  every  such  judgment  must  be  registered  (^),  and 
periodically  re-registered  (A),  in  order  to  bind  land  as 
against  purchasers,  mortgagees,  and  creditors,  and 
if  obtained  after  the  Sth  July  1865,  must  have  been 
followed  up  by  the  issue  of  a  writ  of  execution,  which 
must  also  have  been  duly  registered  (t),  but  the  land 
itself  need  not  have  been  taken  in  execution. 


Bankruptcy 


Bankruptcy 
Act,  1869. 


Various  statutes  have  also  been  passed,  which  have 
the  effect  of  depriving  a  man  of  his  land  if  he  becomes 
bankrupt. 

The  Bankruptcy  Act,  1869  (y),  which  is  the  latest 
enactment  on  this  subject,  enables  (k)  a  creditor  or 
two  or  more  creditors  whose  claims  amount  singly  or  in 
the  aggregate  to  fifty  pounds,  to  present  a  petition  to 
the  Court  of  Bankruptcy,  asking  that  the  debtor  be 
adjudged  bankrupt  on  one  or  more  of  the  grounds  men- 
tioned in  the  Act.  On  the  adjudication  being  made, 
there  (I)  is  to  vest  in  the  trustee  appointed  under  the 
bankruptcy,  for  the  purpose  of  division  amongst  the 
bankrupt's  creditors,  all  such  property  as  may  belong 
to  or  be  vested  in  the  bankrupt  at  the  commencement 
of  the  bankruptcy,  or  which  may  be  acquired  by  or 
devolve  on  him  during  its  continuance  ;  and  also  the 


(/)  Button  V.  Haywood,  L.  R.  9  Ch.  229  ;  and  seo  Re  Cowbridgt  Ry, 
Co.,  L.  R  5  Eq.  413  ;  Beckett  v.  Buckley,  L.  R.  17  Eq.  435. 
{9)  2  &  3  Vict  c.  1 1,  B.  8. 
(h)  22  k  23  Vict  c.  35,  8.  22. 
(t)  28  k  29  Vict  &  104,  8.  48. 
(i)  32  &  33  Vict  0.  71. 
(Jfc)  S.  6. 
(l)  S.  14. 
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capacity  to  exercise,  and  to  take  proceedings  for  exer- 
cising, all  such  powers  in,  or  over,  or  in  respect  of 
property,  as  might  have  been  exercised  by  the  bank- 
rupt for  his  own  benefit  at  the  commencement  of  his 
bankruptcy  or  during  its  continuance,  except  the  right 
of  nomination  to  an  ecclesiastical  benefice ;  and  the 
bankrupt  (m)  is  to  be  entitled  only  to  any  surplus 
remaining  after  payment  of  his  debts,  and  of  the  costs, 
charges,  and  expenses  of  the  bankruptcy. 

A  man's  real  estate  is  also  liable  to  be  taken,  after  Payment  of 
his  death,  in  order  to  satisfy  debts  and  obligations  ^]q^°^^^*^* 
incurred  by  him  during  his  lifetime  (n).  For  a  long 
time,  the  Common  Law  doctrine  was  that  debts  were 
payable  out  of  personalty  only,  the  one  exception  to 
this  rule  being  that  lands  which  had  not  been  disposed 
of  by  will  were  subject  to  the  payment  of  the  owner's 
debts  by  specialty  in  which  the  heirs  were  bound,  that 
is,  debts  for  which  some  bond  or  covenant  had  been 
given,  in  which  the  heirs  were  specifically  named  as 
undertaking  to  pay.  If,  however,  the  land  had  been 
devised,  the  devisee  was  not  liable  to  pay  his  testator's 
debts.  The  first  statute  which  struck  a  blow  at  this 
doctrine  was  the  3  Wm.  and  Mary,  c.  14,  known  as 
the  Statute  of  Fraudulent  Devises,  which,  after  reciting  statute  of 
that  it  often  happened  that  persons,  who  by  bonds  and  De?^.*" 
other  specialties  had  bound  themselves  and  their  heirs, 
had,  to  the  defi^uding  of  their  creditors,  devised  or 
disposed  of  their  lands  in  such  manner  that  such 
creditors  had  lost  their  debts,  enacted  that  all  wills  of 
lands  should  (only  as  against  such  creditors)  be  deemed 
fraudulent  or  void. 

Thus  the  real  estate  of  all  persons  became  liable  for  Real  estate 
payment  of  their  specialty  debts.     The  next  step  was  ™       »»«*<> 


(to)  8.  45. 

(n)  No  reference  is  made  in  the  following  remarks  to  the  order  in 
which  personalty  and  realty  are  respectively  applied  in  payment  of  debts  : 
that  subject  not  being  considered  as  witfaln  the  scope  of  this  work. 
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payment  of      the  passing  of  the  47  Geo.  III.,  c.  74,  which  enacted 

debtet  *^         *^*^*  ^^^  ^^^^  estate  of  any  person  who  was  at  the  time 

47  Geo.  IIL  c.  of  his  death  a  trader  should  be  "  assets  "  (o),  to  be 

^al  estate  of  administered  in  the  Court  of  Chancery  for  payment  of 

a  trader  to  be  all  the  just  debts  of  such  person,  as  well  debts  due  by 

ment  of  afi^Tis  simple  Contract  as  by  specialty :  provided  that  creditors 

debts.  Y)j  specialty  in  which  the  heirs  were  bound  should  be 

paid  the  full  amount  of  their  debts  before  any  of  the 

creditors  by  simple  contract,  or  by  specialty  in  which 

the  heirs  were  not  bound,  were  paid  any  part  of  their 

demands. 

ziGeo.iy.and      These  two  Acts  were  repealed,  as  to  the  wills  of 

c.  47?'     *      persons  who  died  after  the  i6th  of  July  1 8  30,  by  the 

1 1  Geo.  IV.  and  i  Wm.  IV.,  c.  47,  but  were,  in  sub- 

3&4Wm.  IV.  stance,  re-enacted  by  the  latter  Act.     Next  came  the 

Ke^Oestate of  3  **  4  ^^*  I^*)  ^'  ^^4?  which  at  length  made  the  real 
all  persona  estate  of  all  persons,  traders  or  not,  liable  for  the  pay- 
payment  of  all  ment  of  all  their  debts ;  reserving  however  the  privi- 
*^T  ^*v^  t.  ^®S®^  previously  given  to  specialty  creditora.  But  now 
c.  46.  it  is  enacted  by  the  32  &  33  Vict.,  c.  46,  that  in  the 

to^s^'cfaU  "^  administration  of  the  estate  of  every  person  who  shall 
creditors.  die  on  or  after  the  ist  of  January  1 870,  no  debt  or 
liability  of  such  person  shall  be  entitled  to  any  priority 
or  preference,  by  reason  merely  that  the  same  is  secured 
by,  or  arises  under,  a  bond,  deed,  or  other  instrument 
under  seal,  or  is  otherwise  made  or  constituted  a  speci- 
alty debt :  but  that  all  the  creditors  of  such  deceased 
person  shall  be  treated  as  standing  in  equal  degree, 
and  be  paid  accordingly  out  of  the  assets  of  such 
deceased  person. 

Estate  lost  An  estate  in  land  may  also  be  lost,  if  the  owner 

under  Statutes    n  .1  j.      x  ■!_  j  i 

of  Limitation.  aUows  some  Other  person  to  take  and  keep  possession 
of  it,  in  a  manner  inconsistent  with  its  being  the 
property  of  such  owner.  This  arises  by  virtue  of  the 
Statutes  of  Limitations  relating  to  land,  namely,  the 


(0)  From  the  French  oifez,  enough. 
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3  &  4  Wm.  IV.,  c.  27,  and  the  Real  Property  Limita-  34:4  Wm.iv. 
tion  Act,  1874  Cp).     The  former  of  these  statutes  is  vkrof  57?  ^^ 
modified  by  the  latter,  chiefly  as  regards  the  time 
within  which  land  can  be  recovered,  but  it  otherwise 
remains  in  full  force,  and  the  two  Acts  are  to  be  con- 
strued together.     The  Acts  prohibit   (q)  any  person  No  action  to 
from  making  an  entry  or  distress  or  bringing  an  action  witlSn't^weive* 
or  suit  to  recover  any  land  or  rent,  but  within  twelve  y®*"  'j°™ 

,  ,  ,  time  when 

years  next  after  the  time  at  which  a  right  to  make  such  right  first  ao- 
entry  or  distress,  or  to  bring  such  action  or  suit,  shall  ^^^ 
have  first  accrued  to  some  person  through  whom  he 
claims,  or  if  such  right  shall  not  have  accrued  to  any 
person  through  whom  he  claims,  then  within  twelve 
years  after  the  time  at  which  the  right  to  make  such 
entry  or  distress,  or  to  bring  such  action  or  suit,  shall 
have  first  accrued  to  the  person  making  or  bringing 
the  same.     '^  Land,"  in  these  Acts,  means  every  kind 
of  corporeal  hereditament,  and  every  share,  estate,  or 
interest  therein,  whatever  the  tenure  may  be ;  whilst 
the  word  "rent"  includes  all  services  and  suits  for 
which  a  distress  may  be  made  (r).     The  right  to  make  When  right  to 
an  entry  or  distress  or  to  bring  an  action  is  to  bohlve^finit  ^ 
deemed  to  have  first  accrued  in  manner  following.     If  accrued, 
the  person  claiming,  or  the  person  through  whom  he  g^i^.  °  ^^^ 
claims,    shall,    in   respect   of  the    estate   or   interest 
claimed,  have  been  in  possession,  or  in  the  receipt  of 
the  profits,  of  such  land,  or  in  the  receipt  of  such  rent, 
and  shall,  while  entitled  thereto,  have  been  dispos- 
sessed, or  have  discontinued  such  possession  or  receipt, 
then  such  right  is  to  be  deemed  to  have  first  accrued 
at  the  time  of  such  dispossession  or  discontinuance  of 
possession,  or  at  the  last   time  at  which   any  such 
profits  or  rent  were  or  was  so  received.     If  the  person  Penon  claim- 
claiming  claims  the  estate  or  interest  of  some  deceased  dMcuMd^per. 
person  who  continued  in  such  possession  or  receipt,  in  ■?"*  *"^  powes- 
respect  of  the  same  estate  or  interest,  until  his  death, 

{?)  37  &  38  Vict  c.  57. 
(?)  37  &  38  Vict  c.  57,  B.  I. 
(r)  3  ft  4  WuL  IV.  a  27,  s.  i. 
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Penon  claim- 
ing; under  a 
conveyance  of 
an  estate  in 
poBsesflion. 


Person  claim- 
ing tinder  a 
conveyance  of 
an  estate  in 
reversion. 


Person  claim- 
ing nnder  a 
forfeiture. 


and  who  was  the  last  person  entitled  who  was  in  snch 
receipt  or  possession,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  death.  If 
the  person  claiming  claims  an  estate  in  possession 
assured  by  some  instrument,  other  than  a  will,  to  him, 
or  some  person  through  whom  he  claims,  by  a  person 
being,  in  respect  of  the  same  estate  or  interest,  in 
possession  of  the  land  or  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such  posses- 
sion or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  the  person 
claiming,  or  the  person  through  whom  he  claims, 
became  entitled  to  such  possession  or  receipt  by  virtue 
of  such  instrument.  If  the  estate  or  interest  claimed 
shall  have  been  one  in  reversion  or  remainder,  or 
other  future  estate  or  interest,  and  no  person  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  such 
land,  or  the  receipt  of  such  rent,  in  respect  of  such 
estate  or  interest,  then  such  right  shall  have  been 
deemed  to  have  first  accrued  at  the  time  at  which 
such  estate  or  interest  became  an  estate  or  interest 
in  possession.  And  when  the  person  claiming,  or  the 
person  through  whom  he  claims,  shall  have  become 
entitled  by  reason  of  any  forfeiture  or  breach  of  con- 
dition, then  such  right  shall  be  deemed  to  have  first 
accrued  when  such  forfeiture  was  incurred  or  such 
condition  was  broken.  But  if  the  right  to  take  advan- 
tage of  a  forfeiture  has  first  accrued  in  respect  of  any 
estate  or  interest  in  reversion  or  remainder,  and  the 
land  or  rent  has  not  been  recovered  by  virtue  of  such 
right,  then  the  right  is  to  be  deemed  to  have  first 
accrued,  in  respect  of  such  estate  or  interest,  at  the 
time  when  the  same  became  an  estate  or  interest  in 
possession  (s).  The  rule  for  determining  the  time 
when  the  right  of  action  first  accrued  in  respect  of  a 
reversion  or  remainder,  or  other  future  estate,  is  not 
to  be  affected  by  the  fact  that  the  person  claiming  by 


(»)  3  &  4  Wm.  IV.  0.  27, 88.  3, 4. 
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virtue  of  that  estate,  or  any  other  person,  has  been  in 
possession  of  the  land  or  in  receipt  of  the  rents  in 
right  of  some  estate  other  than  that  which  immediately 
preceded  the  future  estate.  But  if  the  owner  of  the 
last  prior  estate  was  not  in  possession  of  the  land  or 
in  receipt  of  the  rents  up  to  the  time  when  his  estate 
came  to  an  end,  then  the  person  claiming  by  virtue 
of  the  future  estate  must  bring  his  action  either  within 
twelve  years  from  the  time  when  the  prior  owner 
ceased  to  have  possession  or  receipt  of  rents,  or  within 
she  years  from  the  time  when  hie  own  estate  became  an 
estate  in  possession,  whichever  period  happens  to  be  the 
longest.  And  if  the  right  of  the  prior  owner  has  been 
barred,  under  the  statutes,  the  rights  of  persons  entitled 
to  subsequent  future  estates  will  be  barred  also  (t). 

Provision  is  also  made  by  statute  for  the  case  of  Where  land  in 
the  land  or  rent  being  in  the  possession  of  tenants  t!^,^!^  at  will, 
of  the  owner,  it  being  enacted  (u)  that  when  any  per- 
son shall  be  in  possession  as  tenant  at  will,  the  right 
of  the  person  entitled  subject  thereto,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress, 
or  bring  an  action  for  the  recovery  of  the  land  or  rent, 
shall  be  deemed  to  have  first  accrued  either  at  the  de- 
termination of  such  tenancy,  or  at  the   expiration  of 
one    year  after  the  commencement  of  such  tenancy. 
Also  that  (v)  where  any  person  shall  be  in  possession  Of  tenant  from 
as  tenant  from  year  to  year  or  other  period,  without  J^a  ^""^"^ 
any  lease   in  writing,  the  above  right  of  the  person' 
entitled    subject  thereto,  or  of   the    person  through 
whom  he   claims,  shall  be  deemed  to  have  first  ac- 
craed  at  the  determination  of  the  first  of  such  years 
or  other  periods,  or  at  the  last  time  when  any  rent 
payable  in  respect  of  such  tenancy  shall  have  been 
rec5eived   (which   shall   last  happen).     And    that  (w)  Of  tenant 
when  any  person  shall  be  in  possession  by  virtue  of  written 

lease. 

(0  37  *  38  Vict.  c.  57,  s.  2. 
(i»)  3  &;  4  Wm.  IV.  c.  27,  8.  7. 
{v)  S.  8. 

*  K 
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a  lease  in  writing,  by  which  a  rent  amounting  to  a 
yearly  sum  of  twenty  shillings  or  upwards  shall  be 
reserved,  and  the  rent  reserved  by  such  lease  shall 
have  been  received  by  some  person  wrongfully  claiming 
to  be  entitled  in  reversion  expectant  on  the  lease,  and 
no  payment  in  respect  of  the  rent  reserved  by  such 
lease  shall  have  been  afterwards  made  to  the  person 
rightfully  entitled  thereto,  the  right  of  the  person 
entitled,  or  of  the  person  through  whom  he  claims,  to 
make  an  entry  or  distress,  or  to  bring  an  action  after 
the  determination  of  such  lease,  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  the  rent  reserved 
by  such  lease  was  first  so  received  by  the  person  wrong- 
fully claiming  as  aforesaid.  But  the  mere  fact  of  a 
tenant  under  a  written  lease  not  paying  any  rent  at 
all  for  any  number  of  years  will  not,  provided  the 
lease  is  still  running,  affect  the  right  of  his  lessor 
to  the  reversion  or  remainder  expectant  on  the  deter- 
mination of  the  lease. 


Written  ao- 

knowledg- 

ment. 


Extension  of 
time  in  cues 
of  disability. 


The  Act  of  William  the  Fourth  also  provides  (x) 
that  when  any  acknowledgment  of  the  title  of  the 
person  entitled  to  any  land  or  rent  shall  have  been 
given  to  him  or  his  agent  in  writing,  signed  by  the 
person  in  possession,  then  such  possession  shall  be 
deemed  to  have  been  the  possession  of  the  person  to 
whom,  or  to  whose  agent,  such  acknowledgment  shall 
have  been  given  at  the  time  of  giving  the  same,  and 
the  right  of  such  last-mentioned  person,  or  any  person 
claiming  through  him,  to  make  an  entry  or  distress 
or  bring  an  action  shall  be  deemed  to  have  first 
accrued  at,  and  not  before,  the  time  at  which  such 
acknowledgment,  or  the  last  of  such  acknowledgments, 
if  more  than  one,  was  given.  The  period  for  recovering 
land  or  rent  is  also  enlarged,  if  at  the  time  when  the 
right  of  any  person  first  accrued  such  person  was  an 
infant,  a  married  woman,  or  a  lunatic.  For  it  is 
enacted  by  the  Eeal  Property  Limitation  Act,   1874, 

(x)  S.  14. 
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that  in  any  of  these  cases,  such  person,  or  the  person 
claiming  through  him,  may,  sabject  to  a  proviso  to  be 
presently  noticed,  make  a  distress  or  entry  or  bring 
an  action  at  any  time  within  six  years  next  after  the 
time  at  which  the  person  to  whom  such  right  first 
accrued  ceased  to  be  under  any  such  disability  or  died, 
whichever  first  happened  (y).  When  the  person  to 
whom  the  right  to  bring  an  action  accrues  is  under  a 
disability,  as  by  being  an  infant,  and  before  the  removal 
of  that  disability  falls  under  another,  as  in  the  case 
of  a  woman  by  being  married,  the  right  to  bring  an 
action  continues  until  six  years  after  the  removal  of 
the  latter  disability  (2;).  But  in  no  case  can  an  action  ^o  extemion 
be  brought  but  within  thirty  years  next  after  the  time  ^^^  *^^y 
at  which  such  right  first  accrued,  although  the  peraon 
entitled  may  have  been  under  disability  for  the  whole 
of  such  thirty  years,  or  although  the  term  of  six  years 
firom  the  time  at  which  he  shall  have  ceased  to  be 
under  any  such  disability,  or  have  died,  shall  not  have 
expired  (a).  The  Act  of  William  the  Fourth  also  Tenant  in  tail. 
provides  (h)  that  where  the  right  of  a  tenant  in  tail 
has  been  barred  by  lapse  of  time,  no  entry,  distress, 
or  action  shall  be  made  or  brought  by  any  person 
claiming  any  estate,  interest,  or  right  which  such 
tenant  in  tail  might  lawfully  have  barred.  But  in  all  Express  trust. 
cases  where  land  or  rent  has  been  vested  in  a  trustee 
upon  an  express  trust,  the  right  of  the  cestui  que  triLst, 
or  any  person  claiming  through  him,  to  recover  such 
land  or  rent  is  not  to  be  deemed  to  have  first  accrued 
until  the  land  or  rent  has  been  conveyed  to  a  pur- 
chaser for  a  valuable  consideration  (c).  And  in  every  Fraud. 
case  of  a  concealed  firaud,  the  right  of  any  person  to 
bring  a  suit  in  equity  for  the  recovery  of  land  or  rent 
of  which  he,  or  any  person  through  whom  he  claims, 
may  have  been  deprived  by  such  fraud,  shall  be  deemed 


(y)  37  *  38  Vict  a  57,  •.  3. 

(z)  See  Barrowt  v.  BUiion,  L.  R.  6  Ex.  iiSw 

W  8.  5. 

(6)  1  &  4  Wm.  rV.  c.  27,  s.  I. 

W  S.  25. 
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to  have  first  accnied  at,  and  not  before,  the  time  at 
which  Buch  firand  shall  be,  or  with  reasonable  diligence 
might  have  been,  first  known  or  discovered  (d).  This, 
however,  is  not  to  prejadice  a  bond  fide  purchaser  who 
has  not  assisted  in  the  commission  of  such  firaud,  and 
who  at  the  time  when  he  made  the  purchase  did  not 
know,  and  had  no  reason  to  believe,  that  any  such 
fraud  had  been  committed. 


Reraltsof 
death  of 
teniiDt  in  fee- 
simple. 

Apportion- 
ment. 


Apportion- 
ment 
Act,  187a 


We  have  already  seen  how  an  estate  by  curtesy  or 
in  dower  may  arise  on  the  death  of  a  tenant  in  fee- 
simple.  There  was  not  formerly,  on  the  happening 
of  such  an  event,  any  apportionment  between  the 
tenant's  real  and  personal  representatives  of  any  rents 
which  had  been  reserved  to  the  tenant,  but  such  rents  all 
went  to  the  heir,  or,  if  the  tenant  had  made  a  will, 
to  the  devisee  of  the  lands  out  of  which  the  rent 
issued  (e).  Now,  however,  under  the  Apportionment 
Act,  1 870  (/),  the  executor  or  administrator  is  entitled 
to  a  proportion  of  such  rents,  and  it  would  seem  that, 
as  between  the  executor  and  a  devisee,  the  Act  applies, 
although  the  devisee  claims  under  a  will  executed 
before  the  passing  of  the  Act  (^). 


Deieeni  of  an 
estat-e  in  fee- 
■imple. 


We  will  conclude  this  chapter  with  some  remarks 
on  the  devolution  of  an  estate  in  fee-simple  when  the 
owner  of  it  has  died  intestate.  In  such  a  case,  it 
descends  to  his  heir — a  person  who  can  only  be  ascer- 
tained after  the  owner's  death,  since  it  is  a  maxim  of 
law  that  no  one  can  be  the  heir  of  a  living  man, 
although  he  may  be  his  heir-apparent  or  heir-pre- 
sumptive. The  law  as  to  the  inheritance  of  real 
estate,  both  legal  and  equitable  (%),  so  far  as  regards 
the  descent  of  any  land,  the  owner  of  which  has  died 


(rf)  3  &  4  Wm.  rv.  c.  27,  s.  26. 

(e)  BrowM  v.  Amyal,  3  Ha.  173. 
(/)  33  &  34  Vict  c.  35. 

(g)  Soteingrave  v.  Burke,  Ir.  R.  7  Eq.  186 ;  Capron  v.  Capronj  L.  R. 
17  £q.  288 ;  JU  aine,  Ll  R  18  Eq.  213. 
(A)  Troth  V.  Wood,  4  My.  ft  a  324. 


OF   AN   ESTATE   IN   FEE-SIMPLE.  149 

since  the  ist  January  1834,  is  regulated  by  the  3  &  4  3& 4 Wm.  IV, 

Wm.  rV.,  c.  106.     But  as  this  statute  is  founded  upon  ^  ' 

a  pre-existing  law,  and  has  no  retrospective  operation, 

it  will  be  necessary  to  refer  to  the  former  law,  in  order 

to  state  the  new  law  grafted  on  it  by  the  statute  (t). 

For  this  purpose  we  will  take  the  old  canons  or  rules 

of  descent  as  laid  down  by  Blackstone  (J)y  observing  Blaokstone's 

the  changes  made  in  them  by  the  statute.  "^^"^  *"*  ^®" 

The  first  rule  stated  by  Blackstone  is,  that  inherit-  Blackstone's 
ances  shall  descend  lineally  (that  is,  in  a  direct  line)  '**  ^*"°"^- 
to  the  issue  of  the  person  who  last  died  actually 
seised  in  infinitum^  but  shall  never  lineally  ascend. 
These  two  propositions,  namely,  that  the  person  fix)m 
whom  the  inheritance  is  traced  must  have  died  seised, 
and  that  an  inheritance  can  never  lineally  ascend, 
were  based  on  feudal  principles.  As  to  the  first  pro- 
position, we  know  that  every  transfer  of  a  corporeal 
hereditament  had  formerly  to  be  accomplished  by  a 
public  and  solemn  delivery  of  possession,  known  as 
making  livery  of  the  seisin ;  the  person  thus  invested 
with  the  possession  of  the  land  being  said  to  be  seised 
of  it.  In  those  times  our  present  complex  system  of 
owning  land  was  unknown.  Hence,  the  possession  of 
land  was  the  most  convincing  proof  of  a  right  to  it, 
and  therefore  no  one  was  held  to  have  a  transmissible 
title  xmless  he  had  been  seised  of  the  land  in  question. 
The  second  proposition  was  derived  as  follows: — ^A 
feud  given  to  a  man  and  his  heirs  was,  as  we  also 
know,  at  first  held  to  include  him  and  his  issue  only ; 
the  first  grantee  of  a  feud  being  said  to  have  a 
/eudum  novum^  or  new  feud,  whilst  he  who  inherited 
a  feud  conferred  on  an  ancestor  had  a  f eudum  antiquum, 
or  ancient  feud.  No  one  coald  succeed  to  a  new  feud 
but  the  direct  issue   of  the  grantee,  that  is,  of  the 

(t)  Tables  iUuatrating  the  rules  of  descent  before  and  after  the  ist 
January  1834  are  to  be  found  in  1  Stephens*  Commentaries  (8th  ed.), 
at  pages  388  and  424. 

( y )  2  BL  Com.  200,  a  teq. 
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person  last  seised ;  but  a  man  might  inherit  an  ancient 
feud,  although  not  the  direct  issue  of  the  person  last 
seised,  provided  he  were  of  the  issue  of  the  original 
grantee.  Thus,  if  a  feud  were  given  to  A  and  his 
heirs,  and  A  died,  leaving  two  sons,  B  and  C,  of 
whom  0  died  in  his  father's  lifetime,  leaving  a  son, 
D;  if  B,  after  succeeding  his  father,  died  without 
issue,  D,  although  not  of  the  direct  issue  of  B,  oonld 
succeed  to  the  feud  (now  become  an  ancient  feud), 
since  he  claimed  as  issue  of  A ;  and  in  like  manner 
D's  son  could  have  succeeded  his  great-uncle  B.  In 
order,  therefore,  to  enable  collateral  relations  (that  is, 
those  neither  ancestors  nor  issue)  of  the  grantee  of  a 
new  feud  to  succeed  him,  it  became  customary,  on 
granting  a  new  feud,  to  provide  that  it  should  be 
held  ut  feudum  antiquum^  t.6.,  in  the  same  manner 
as  if  it  had  been  an  ancient  feud.  Descent  being 
thus  traced  from  an  imaginary  ancestor,  a  collateral 
relation  of  the  person  last  seised  could  inherit,  since 
he  was  supposed  to  trace  his  descent  from  the  remote 
common  ancestor,  and  thus  an  uncle  oonld  succeed 
his  nephew.  But  this  fiction  was  untenable  as  re- 
garded a  father  and  his  son,  for  it  is  obvious  that  an 
inheritance  claimed  by  the  father  as  descending  from 
an  ancestor  common  to  him  and  the  son  could  only 
have  reached  the  son  after  the  father's  death;  and 
therefore,  if  a  man  died  without  issue,  he  might  be 
succeeded  by  his  uncle  or  great-uncle,  but  could  not 
be  succeeded  by  his  father  or  grandfather.  Leaving 
for  a  short  time  any  further  reference  to  this  point,  let 
us  now  turn  to  the  changes  made  by  the  statute  in  the 
first  proposition  contcdned  in  the  old  rule  stated  above, 
namely,  that  an  inheritance  shall  descend  lineally  to 
the  issue  of  the  last  person  who  died  seised  of  it. 

Alterfttion  The  Act  first  (Jc)  attaches  a  meaning  to  the  word 

made  by  the     "purchaser,"  defining  such   an   one  in  substance  as 

(h)  S.  I. 
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being  the  person  who  last  acquired  the  land  otherwise 
than  by  descent  (this  latter  word  again  being  defined 
as  the  title  to  inherit  land  by  reason  of  consanguinity, 
as  well  where  the  heir  is  an  ancestor  or  collateral 
relation  as  where  he  is  a  child  or  other  issue).  It 
then  proceeds  to  enact  (l)  that  in  every  case  descent 
shall  be  traced  from  the  purchaser,  and  in  order  to 
simplify  the  evidence  required  to  establish  the  fact  of 
any  person's  being  the  purchaser,  provides  that  the 
person  last  entitled  to  the  land  shall  be  considered  to 
have  been  the  purchaser,  unless  it  shall  be  proved 
that  he  inherited  the  same,  in  which  case  the  person 
from  whom  he  inherited  shall  be  considered  to  have 
been  the  purchaser,  unless  it  shall  be  proved  that  he 
inherited ;  and  in  like  manner,  the  last  person  from 
whom  the  land  shall  be  proved  to  have  been  inherited 
shall  in  every  case  be  considered  to  have  been  the 
purchaser,  unless  he  shall  be  proved  to  have  inherited. 
And  by  a  section  of  a  subsequent  Act  (m),  which 
section  is  to  be  incorporated  with  the  Act  now  under 
consideration,  it  is  provided  that  where  there  shall  be 
a  total  failure  of  heirs  of  the  purchaser,  or  where  any 
lands  shall  be  descendable  as  if  an  ancestor  had  been 
the  purchaser  thereof,  and  there  shall  be  a  total  failure 
of  heirs  of  such  ancestor,  the  land  is  to  descend,  and 
the  descent  to  be  traced,  frx)m  the  person  last  entitled 
to  the  land  as  if  he  had  been  the  purchaser. 

Turning  then  the  first  proposition  of  Blackstone's 
canon  into  a  rule  in  conformity  with  the  statute,  we 
may  state  it  thus : — 

I.  Inheritances  shall  descend  lineally  to  the  issue  of  New  Fint 
the  last  purchaser  in  infinitum.  Canon. 

The  second,  third,  and  fourth  canons,  as  laid  down  Biackstone's 
by  Blackstone,  remain  unaltered.     They  are  as  fol-  JJh'cwioiMr 

lows : unaltered. 

{I)  S.  2. 
(m)  S.  19  of  the  22  k  23  Vict  0.  35. 


152 


OF   CORPOREAL    HEREDITAMENTS. 


Second  Canon.  II.  The  male  issae  shall  be  admitted  before  the 
female. 

Third  Canon.  III.  Where  there  are  two  or  more  males  in  equal 
degree,  the  eldest  only  shall  inherit,  but  the  females 
all  together. 

Fourth  Canon.  lY.  The  lineal  descendants  in  infinitum  of  any 
person  deceased  shall  represent  their  ancestor :  that  is, 
shall  stand  in  the  same  place  as  the  person  himself 
would  have  done  had  he  been  living.  Thus,  the  child, 
grandchild,  or  great-grandchild  (either  male  or  female) 
of  the  eldest  son  succeeds  before  the  younger  son,  and 
so  in  infinitum  (n). 

Rule  where  We  now  come  to  the  rules  which  cfovem  the  descent 

without  issue,  of  an  inheritance  if  the  purchaser  dies  without  issue. 
Biackstone's  Blackstone's  canon  is,  that  on  failure  of  lineal  de- 
scendants or  issue  of  the  person  last  seised,  the  inheri- 
tance shall  descend  to  his  collateral  relations,  being  of 
the  blood  of  the  first  purchaser ;  and  he  adds,  that 
the  collateral  heir  of  the  person  last  seised  must 
be  his  next  collateral  kinsman  of  the  whole  blood. 
Under  the  old  law,  a  relation  of  the  half-blood  (that 
is,  one  not  descended  firom  a  common  pair  of  ancestors, 
male  and  female)  could  not  inherit:  a  man's  half- 
brother,  for  instance,  could  not  inherit  from  him.  The 
original  feudal  rule  had  been  that  no  one  could  succeed 
to  an  inheritance  unless  he  could  show  that  he  was 
descended  from  the  first  grantee  of  the  feud.  When 
collateral  relations  were  allowed  to  inherit,  it  often 
became  difficult  to  comply  with  this  requirement,  and 
a  new  rule  was  therefore  introduced,  namely,  that  no 
collateral  relations  could  succeed  unless  they  were  of 
the  whole  blood  of  the  person  from  whom  descent  was 
to  be  traced,  that  is,  of  the  person  last  seised.  Thus, 
if  A  had  two  sons,  B  and  C,  by  different  wives,  and 


(n)  2  BL  Com.  217. 
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died,  leaving  B,  the  elder  son,  to  succeed  him :  on  B's 
death  without  issue,  C  could  not  inherit,  not  being  of 
the  whole  blood  of  B,  the  person  last  seised ;  although 
if  B  had  not  lived  to  inherit,  C  could  have  taken  as 
heir  of  A.  Blackstone  (o)  goes  into  an  elaborate  de- 
fence of  the  rule,  although  he  admits  that  it  some- 
times produced  hardship,  but  it  is  now  almost  entirely  Alteration 
done  away  with  by  the  Act,  which  provides  (p)  that  2St*  ^^  *^^ 
any  relation  of  the  half-blood  of  the  person  fix)m  whom 
descent  is  to  be  traced  may  be  his  heir,  and  is  to  be 
entitled  next  after  any  relations,  in  the  same  degree, 
of  the  whole  blood,  and  their  issue,  where  the  common 
ancestor  is  a  male,  and  next  after  the  common  ancestor, 
where  the  common  ancestor  is  a  female.  The  Act  also 
puts  aside  the  feudal  rule  which  prevented  a  father 
from  succeeding  his  son,  for  it  enacts  (q)  that  every 
lineal  ancestor  is  to  be  capable  of  being  heir  to  any  of 
his  issue,  and  that  in  every  case  where  there  is  no 
issue  of  the  purchaser,  his  nearest  lineal  ancestor  is  to 
be  his  heir,  in  preference  to  any  person  tracing  his 
descent  through  such  lineal  ancestor  or  in  consequence 
of  there  being  no  descendant  of  such  lineal  ancestor. 
The  reader  will  also  recollect  that  by  Canon  IV.  the 
lineal  descendants  in  infinitum  of  any  person  deceased 
are  to  represent  their  ancestor.  We  thus  arrive  at  the 
following  rules : — 

V.  On  failure  of  lineal  descendants  or  issue  of  the  pur-  New  Fifth 
chaser,  the  inheritance  shall  descend  to  his  nearest  lineal    ^^^ 
ancestor,  and  the  issue  of  such  ancestor  in  infinitum. 

VI.  Every  relation  of  the  half-blood  of  the  purchaser  New  Sixth 
is  to  be  entitled  next  after  any  relations  in  the  same 
degree  of  the  whole  blood,  and  their  issue  where  the 
common  tincestor  is  a  male ;  and  next  after  the  common 
ancestor,  where  the  common  ancestor  is  a  female. 

(o)  2  BL  Com.  227. 
(p)  s.  9. 

(9)  S.  6. 
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The  next  question  is,  how  the  nearest  lineal  ancestor 
is  to  be  chosen — whether  preference  is  to  be  given  to 
ancestors  on  the  father's  side  or  on  the  mother's  ?  and 
farther,  what  is  to  be  the  order  of  inheritance  amongst 
the  favoured  class — whether,  for  instance,  an  aunt  is 
to  inherit  before  a  grandfather  ?  The  Act  supplies  an 
answer  to  these  questions  by  enacting  (r)  what  we  may 
take  as  the  next  rule,  viz. — 

New  Seyenth        YII.  None  of  the  maternal  ancestors  of  the  person 
«"-•  from  whom  the  descent  is  to  be  traced,  nor  any  of  their 

descendants,  shall  be  capable  of  inheriting  until  all  his 
paternal  ancestors  and  their  descendants  shall  have 
failed ;  no  female  paternal  tincestor  of  such  person, 
nor  any  of  her  descendants,  shall  be  capable  of  in- 
heriting until  all  his  male  paternal  ancestors  and 
their  descendants  shall  have  failed ;  and  no  female 
maternal  ancestor  of  such  person,  nor  any  of  her  de- 
scendants, shall  be  capable  of  inheriting  until  all  his 
male  maternal  tincestors  and  their  descendtints  shall 
have  failed. 

Thus  we  see  that  on  the  death  of  the  purchaser 
without  issue,  his  father  is  the  next  heir,  and  after  the 
father  his  issue,  that  is,  the  purchaser's  brothers  and 
sisters ;  the  brothers  taking  singly  in  order  of  seniority, 
and  being  represented  by  their  issue,  if  any :  and  on 
failure  of  these,  the  purchaser's  sisters  will  be  his 
co-heiresses,  and  be  in  their  turn  represented  by  their 
issue.  Failing  issue  of  the  purchaser's  father,  the 
inheritance  will  next  go  to  his  grandfather  and  his 
issue,  and  so  on  until  the  whole  Kne  of  male  paternal 
ancestors  and  their  issue  is  exhausted. 

After  this  the  female  line  on  the  father's  side  is  to  be 
admitted.  It  was  formerly  greatly  disputed  whether 
preference   should,   in   such  a  case,  be  given  to  the 

(r)  a  7. 
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nearer  or  more  remote  female  ancestor ;  for  instance^ 
whether  the  purchaser's  paternal  grandmother  or  his 
paternal  great-grandmother  had  the  best  claim  to  be 
taken  as  the  root  of  descent,  and  similarly  in  tracing 
descents  on  the  mother's  side.  This  question  is  now 
settled  by  the  Act,  which  has  decided  (s)  in  favonr  of 
the  more  remote  female  ancestor,  whether  on  the 
paternal  or  maternal  side,  and  thns  we  arrive  at  our 
last  mle. 

Vlil.  Where  there  shall  be  a  failure  of  male  paternal  New  Eighth 
ancestors  of  the  person  fix)m  whom  the  descent  is  to  be 
traced  and  their  descendants,  the  mother  of  his  more 
remote  male  paternal  ancestor  or  her  descendants  shall 
be  the  heir  or  heirs  of  such  person,  in  preference  to 
the  mother  of  a  less  remote  male  paternal  ancestor, 
or  her  descendants  :  and  where  there  shall  be  a  failure 
of  male  maternal  ancestors  of  such  person  and  their 
descendants,  the  mother  of  his  more  remote  male 
maternal  ancestor  and  her  descendants  shall  be  the 
heir  or  heirs  of  such  person,  in  preference  to  the 
mother  of  a  less  remote  male  maternal  ancestor,  and 
her  descendants.  If,  therefore,  there  is  a  failure  of 
the  purchaser's  male  paternal  ancestors,  and  his  heirs 
must  be  sought  for  amongst  his  female  paternal  ances- 
tors, his  father's  mother  or  her  descendants  will  come 
last  in  order  of  selection.  Next,  if  all  the  paternal 
ancestors,  male  and  female,  of  the  purchaser,  and  their 
heirs,  have  failed,  recourse  must  be  had  to  his  maternal 
ancestors.  In  that  case,  his  mother  will  first  be  his 
heir,  and  then  descent  must  be  traced  through  her 
ancestors,  by  the  same  process  as  has  been  followed  in 
tracing  descent  through  the  purchaser's  father,  and 
thus,  supposing  all  the  intervening  heirs  to  have  failed, 
the  inheritance  will  at  last  devolve  upon  his  maternal 
grandmother  and  her  heirs.  If  these  fail,  there  will 
be  no  more  heirs  of  the  purchaser :  in  that  case,  the 

(»)  S.8. 


IS6  OF   CORPOREAL    HEREDITAMENTS. 

person  last  entitled  must  be  sought  for,  and  the  pro- 
cess  gone  through  again  with  him.  PinaUy,  if  it  is 
utterly  impossible  to  find  any  person  entitled  to  the 
inheritance,  it  will  escheat  to  the  Crown  as  lord  of 
the  fee. 


(     157     ) 


CHAPTER   VIL 

OF  COPYHOLDS, 

The  origin  of  copyholds  has  been  treated  of  in  an  No  copyhold 
earlier  part  of  this  work.  It  is,  therefore,  only  neces-  ^iSSl^w. 
sary,  as  to  that  point,  to  add  that  no  copyholds  can 
be  created  at  the  present  day.  The  existing  form  of 
copyhold  tenure  is  the  result  of  a  number  of  very 
gradual  changes,  each  of  which,  being  an  encroach- 
ment upon  the  rights  of  the  lords  of  manors,  was  not 
recognised  by  the  law  until  it  had  been  impressed 
with  the  stamp  of  long-continued  custom.  Hence 
arose  the  saying,  that  ^^  time  is  the  nurse  of  manors  " 
(a).  And  since  it  is  manifestly  impossible  to  create 
a  custom,  it  follows  that  it  is  impossible  to  create  a 
copyhold  to  be  held  according  to  that  custom.  Nor  is 
it  possible  to  create  a  copyhold  by  providing  for  land 
being  held  according  to  the  custom  of  some  existing 
manor.  For  in  every  copyhold  there  must  be  "per- 
fect tenure  between  very  lord  and  very  tenant "  (6) ; 
in  other  words,  all  the  services  due  from  the  tenant 
must  be  centred  in  one  lord.  But  it  has  been  for  a 
long  time  impossible  to  originate  such  a  tenure,  inas- 
much as  the  Statute  of  Quia  Erwptores  (c),  passed  in 
the  year  1290,  enacted  that  every  feoffee  of  lands 
should  hold  them  of  the  same  chief  lord,  and  by  the 
same  services  and  customs,  as  his  feoffor  had  done. 
If,  then,  a  feoffor  does  not  reserve  any  new  services  to 
himself,  the  land  is  held  by  its  former  tenure ;  if  he 
does,  the  services  due  from  the  tenant  are  not  centred 


(a)  Co.  Cop.  8.  31. 

(6)  Ibid. 

(c)  18  £d.  I.  c  I. 
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statute. 


in  one  lord,  and  there  is  not  therefore  a  perfect  tennra 
^^  Upon  the  reason  of  this  it  is,  that  if  the  lord  of  a 
manor  purchase  foreign  land,  lying  without  the  pre- 
cincts  and  bounds  of  the  manor,  he  cannot  annex  this 
to  the  manor,  though  the  tenants  be  willing  to  do  their 
services ;  for  this  amounteth  to  the  creation  of  a  new 
But  quati  tenure,  which  cannot  be  effected  at  this  day  "  (d).  A 
TJS^T/  *"  ?wa«i  manor  may,  however,  be  created  by  Act  of  ParUa- 
ment,  as  was  done  by  the  37  Hen.  VIII.,  c.  2,  which 
enacted  that  certain  parts  of  Hounslow  Heath  should 
be  of  the  nature  of  copyholds.  There  is  also  an 
Caae  of  grant  apparent  exception  to  the  general  rule  in  the  case  of 
the  waste  lands  of  a  manor,  for  in  manors  where  there 
is  a  custom  to  that  effect,  part  of  the  waste  may, 
although  never  granted  before,  be  granted  by  the  lord 
to  a  tenant,  to  be  held  according  to  the  custom  of  the 
manor.  But  this  is  not  really  an  exception,  for  land 
of  this  description  having  been  granted  by  virtue  of  an 
immemorial  custom,  is  considered  to  be  as  much  a 
copyhold  tenement  as  if  it  had  been  held  from  time 
immemorial  by  copy  of  court  roll  (e). 


of  waite  lands. 


Division  of 
manors  into 
freehold  and 
copyhold. 


This  chapter 
treats  of  copy- 
hold manors. 


Customary 
manors. 


Ordinary  manors  may  be  divided  into  two  kinds, 
namely,  freehold  and  copyhold.  Freehold  manors  are 
those  which  have  freehold  tenants;  copyhold  manors 
are  those  which  have  only  tenants  by  base  tenure, 
and  it  is  to  this  latter  kind  that  we  shall,  in  general, 
refer  in  the  following  pages.  There  is,  however, 
another  variety  of  manor  which  should  be  briefly 
noticed;  that,  namely,  which  is  distinguished  as  a 
customary  manor.  Manors  of  this  kind  are  to  be 
found  principally  on  the  border  counties  between 
England  and  Scotland,  and  were  granted  originally  on 
condition  of  performing  military  service  against  the 
Scotch  when  required  (/),  They  are  held,  in  general, 
for  lives,  the  lord  being  bound  to  renew  the  terms 


(d)  Co.  Cop.  8.  31. 

ie)  Nortkwiek  ▼.  Stanway,  3  60s.  k  P.  346,  347. 

(/)  Doe  y.  ffurUinffdan,  4  East,  271,  288. 
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when  necessary,  and  are  expressed  to  be  held  '^  accord- 
ing to  the  custom  of  the  manor "  only,  and  not  ^'  at 
the  will  of  the  lord ; "  but  they  are,  in  fact,  merely  a 
superior  kind  of  copyholds,  the  freehold  remaining  in 
the  lord,  as  in  the  case  of  ordinary  copyholds  {g). 

It  has  been  already  mentioned  that  to  every  manor,  Reputed 
as  originally  created,  a  court  baron  was  an  essential  ™*"^"- 
incident.  The  fact,  however,  that  a  court  baron  cannot 
be  held  in  the  manor  (as  happens,  for  instance,  when 
there  are  not  at  least  two  freehold  tenants  holding  of 
the  mtinor  and  subject  to  escheat),  although  it  puts  an 
end  to  the  manor  in  point  of  law  (A),  does  not  alto- 
gether extinguish  it.  Such  a  manor  is  said  to  be  a 
"  reputed  "  nianor,  and  the  lord  may  still  exercise  his 
prescriptive  rights  in  it  (t).  Nor  does  the  absence  of  a 
court  baron  prevent  the  holding  of  a  customary  court 
for  the  manor,  tind  such  a  court  may  now  be  held  by 
the  lord  of  the  manor,  or  by  his  steward  or  deputy, 
although  there  may  not  be  any  tenant  present  at  it  (j). 


Inasmuch  as  copyhold  tenure  depends  upon  custom.  All  dealings  in 
all  dealings  in  copyholds  must  be  regulated  by  the  ^Sd  by 
customs  of  the  manor,  the  best  evidence  of  which  are  *^^^^ 
the   various  entries  made  from  time  to  time  in  the 
manor  roll.     Any  one  setting  up  a  custom  of  a  manor 
must  show  that  it  has  been  immemorial,  uninterrupted, 
peaceably  acquiesced  in,  reasonable,  certain,  and  com- 
pulsory (k). 

New  estates  in  copyholds  can  only  be  granted  by  Eitates  in 
the  lord  of  the  manor,  or  his  steward  or  deputy,  and  ^^^  ^ 
must  be  evidenced  by  entries  in  the  manor  roll.     In 


(g)  Stephemon  y.  HiU,  Burr.  1273,  1278  ;  Portland  v.  HiU,  L.  R.  2 
Bq.  765. 
(A)  Ohver  y.  Lane,  3  T.  R  445,  447. 
(t)  Soane  y.  Irtland,  10  East,  259. 
y)4A;5Vict.c.35,  iSd. 
(k)  2  Wat  Cop.  46. 
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this,  as  in  all  other  matters  relating  to  copyholds,  ens- 
torn  plays  an  important  part.  Thns,  the  tenant  must 
hold  according  to  the  custom  of  the  manor,  and  the 
grant  itself  must  not  be  for  an  estate  greater  than 
that  recognised  by  the  custom ;  but  if  it  is  the  custom 
to  make  grants  in  fee-simple,  lesser  estates  may,  as  a 
rule,  be  granted,  since  the  power  to  grant  a  fee-simple 
includes,  ordinarily,  a  power  to  grant  a  lesser  estate. 
To  this  rule,  however,  there  is  one  exception,  for 
EstateB  tail  although  an  estate  tail  may  be  granted  in  copyholds 
where  there  is  a  custom  to  that  effect,  it  is  otherwise 
where  there  is  no  such  custom  (/).  The  reason  for 
this  is,  that  the  Statute  De  Bonis  (m)  only  mentions 
hereditaments  which  can  be  given  by  charter  or  deed, 
and  does  not,  therefore,  apply  to  copyholds  (n).  Con- 
sequently, in  the  absence  of  a  custom  permitting  lands 
in  a  manor  to  be  entailed,  the  old  rule  of  law  still 
applies  to  lands  of  this  tenure,  and  hence  a  grant  of 
them  to  a  man  and  the  heirs  of  his  body  would  give 
him  a  fee-simple  conditional  on  his  having  issue  bom 
to  him,  and  disposable  by  him  immediately  on  the 
happening  of  that  event  (o).  In  order  to  prove  that 
the  custom  of  a  manor  authorises  entails,  it  must  be 
shown  not  only  that  it  is  customary  to  limit  estates  in 
the  manor  to  a  grantee  and  the  heirs  of  his  body,  but 
also  that  persons  claiming  in  remainder  under  such  a 
limitation  have  been  admitted  on  the  manor  rolls. 

Barring  eitates  If  estates  tail  are  permitted  in  any  manor,  they  must 
be  barred  by  a  process  analogous  to  that  employed  in 
the  case  of  estates  tail  in  lands  of  free  tenure,  and  with 
the  same  formalities ;  for  the  41st  section  of  the  Fines 
and  Eecoveries  Abolition  Act  (p)  enacts  that  no  assur- 
ance by  which  any  disposition  of  lands  shall  be  effected 


{I)  Heydon*9  Cote,  3  Rep.  7*. 
(m)  13  Ed.  I.  c.  I. 
(n)  Jlovfden  ▼.  Maliter,  Gro.  Car.  42. 
(0)  Doe  v.  Clarky  5  B.  &  Aid.  458. 
(p)  3  A  4  Wm.  IV.  c.  74. 
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under  the  Act  by  a  tenant  in  tail  thereof,  shall,  with 
certain  exceptions,  have  any  operation  under  the  Act, 
unless  it  be  inrolled  in  the  Court  of  Chancery  within 
six  calendar  months  after  the  execution  thereof.  And 
a  subsequent  section  (q)  of  the  same  Act  provides, 
that  all  the  previous  clauses  of  the  Act,  so  far  as  cir- 
cumstances and  the  different  tenures  will  admit,  shall 
apply  to  lands  held  by  copy  of  court  roll,  except  that 
a  disposition  of  any  such  lands  under  the  Act  by  a 
tenant  in  tail  thereof,  whose  estate  shall  be  an  estate 
at  law,  shall  be  made  by  surrender,  and  except  that  a 
disposition  of  any  such  lands  under  the  Act  by  a  tenant 
in  tail  thereof  whose  estate  shall  be  merely  an  estate 
in  equity,  may  be  made  either  by  surrender,  or  by  a 
deed  as  is  afterwards  provided  by  the  Act.  It  has  been 
also  decided  that  the  surrender  or  deed,  whichever  it 
may  be,  is  invalid  unless  entered  on  the  court  rolls 
within  six  calendar  months  from  the  time  of  its  being 
made  or  executed  (r)  ;  and  that  if  there  is  a  previous 
tenant  for  life,  he  must  give  his  consent  to  the  entail 
being  barred,  and  the  deed  by  which  he  does  so  must 
be  inrolled  within  the  same  time. 

All  grants  of  copyholds  must  be  made  under  the  Grants  must 

1        •  J        X  i»        •       J.-L  xj.  x"i_     conform  to  the 

usual  services  and  returns,  for  m  these  matters  the  eastom  of  the 
lord  is  only  an  instrument  carrying  out  dealings'""*^'' 
warranted  by  the  custom  (s).  Therefore  even  when 
copyhold  lands  have  escheated  to  the  lord,  although 
he  may  change  their  nature  if  he  pleases,  yet  if  he 
still  continues  to  dispose  of  them  as  copyhold,  he  is 
bound  to  observe  the  ancient  customs  precisely  in 
every  point  (t). 

On  the  same  principle,  namely,  that  the  lord  is  only  Fitness  of  lord 
an  instrument,  is  founded  the  nde  that  the  lord  of  a  S^imlnat^ui. 

(?)  S.  50. 

(r)  ffonywood  ▼.  FotUr,  30  Beav.  I ;  Oihbom  v.  Snape,  I  De  6.  J.  & 
a  621. 
(f)  See  Tavemer  y.  Cromwell,  4  Rep.  27^ 
(0  2  BL  Com.  370 ;  and  see  Doe  v.  Strickland,  2  Q.  B.  792. 

♦  L 
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manor  may,  although  only  a  tenant  for  life,   make 

grants  which  will  stand  good  after  his  decease,  for  the 

grantee's  estate  is  not  derived  ont  of  the  lord's  only, 

bat  stands  on  the  custom  (u) ;  all  such  grants  must, 

however,  conform  to  the  custom  of  the  manor,  others 

wise  they  will  be  void  (v).      And  the  fact  of  the  lord's 

being  only  an  instrument  causes  the  fitness  of  him  or 

his  agent  to  make  a  grant  to  be  immaterial  (w).     In 

Same  teohnical  conferring  estates  in  copyholds,   the   same  technical 

rKtrd  words  ar^  necessary  as  in  making  grants  of  lands  of 

freehold  land,  freehold  tenure. 

Surrender  and      Every  new  tenant  of  a  manor  must  be  '^  admitted," 

a  mittanoe.      ^^^  if  he  is  a  purchaser  firom  any  existing  tenant,  the 

latter  must  have  previously  "  surrendered "  his  estate 

to  the  lord  or  his  steward  in  order  to  allow  of  the 

admittance  of  the  new  tenant. 

Surrender,  followed  by  admittance,  is  founded  on 
the  theory  that  the  copyholder  is  a  tenant  at  the  will 
of  the  lord,  and  was  formerly  essential  to  the  validity 
of  every  transfer  of  copyholds,  whether  made  during 
the  tenant's  lifetime  or  by  his  will.  Consequently,  no 
devise  of  copyholds  was  good  at  law,  unless  the  tes- 
tator had,  during  his  Ufetime,  formally  surrendered 
them  to  the  use  of  his  will ;  but  the  Court  of  Chancery 
would  sometimes  supply  the  want  of  surrender,  in 
order  to  make  provision  for  the  tenant's  wife,  or  chil- 
dren, or  in  favour  of  a  creditor,  or  of  a  purchaser  for 
value,  or  of  a  charity. 

EnaetmentB  The  necessity  for  a  surrender  to  the  use  of  a  will 

rendered'"  was  partly  taken  away  by  the  55  Geo.  III.,  c.  192, 
admittance,  g^  j^  which  enacted  that  in  all  cases  where  by  the 
192.  '  **  custom  of  tiny  manor  any  copyhold  tenant  of  such 

manor  might,  by  his  or  her  last  will  and  testament, 


(tt)  See  Swayn^s  Ca^e^  8  Rep.  63*. 

(v)  Doe  ▼.  Strieldamif  2  Q.  B.  792,  8ia 

{w)  Eddluton  V.  CoUina,  3  De  G.  M.  &  G.  I. 
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dispose  of  or  appoint  his  or  her  copyhold  tenements, 
the  same  having  been  surrendered  to  such  uses  as 
should  be  declared  by  such  last  will  and  testament, 
every  disposition  or  charge  made,  or  to  be  made,  by 
any  such  last  will  and  testament,  by  any  person  who 
should  die  after  the  passing  of  the  Act,  of  any  such 
copyhold  tenements,  should  be  as  valid  and  effectual 
to  all  intents  and  purposes,  although  no  surrender 
should  have  been  made  to  the  use  of  the  last  will  and 
testament  of  such  person,  as  the  same  would  have 
been  if  a  surrender  had  been  made  to  the  use  of  such 
will.  But  since  the  Act  only  professed  to  supply  the 
want  of  a  surrender  by  a  person  competent  to  make 
one,  {ind  since  a  surrender,  even  when  made,  did  not 
pass  the  legal  estate  in  copyholds  to  a  devisee  or  a 
surrenderee  until  their  admittance,  the  Act  did  not 
enable  an  unadmitted  devisee  (a;),  or  surrenderee  (y), 
of  copyholds  to  devise  them.  Neither  could  copyholds 
pass  by  will,  where  the  surrender  to  the  use  of  a  will 
had  preceded  the  admittance  of  the  testator  (z).  Now, 
however,  the  Wills  Act  enables  every  person  to  dis- 7Wm.  iv.and 
pose  by  will  of  all  his  real  estate,  which,  if  not  so  ^  ^®*'  ^'  ^^' 
disposed  of,  would  devolve  upon  his  heir  at  law  or 
customary  heir  (a) ;  and  this  power  is  to  extend  to  all 
real  estate  of  the  nature  of  customary  freehold,  or 
tenant  right,  or  customary  or  copyhold,  notwith- 
standing that  the  testator  may  not  have  surrendered 
the  same  to  the  use  of  his  will,  or  notwithstanding 
that,  being  entitled  as  heir,  devisee,  or  otherwise  to 
be  admitted  thereto,  he  shall  not  have  been  admitted 
thereto  (6). 

A  surrender  could  formerly  only  be  effected  by  the  4  &  s  vict.  c. 
tenant's  coming  to  the  steward  in  court,  or  (if  the^^ 

(x)  Ihe  y.  Laws,  7  A.  A;  E.  195. 
(if)  Matthew  y.  Oibornef  13  G.  B.  919. 
(s)  Doe  V,  Tqfield,  1 1  East,  246. 

(a)  A  eastomary  heir  is  the  person  entitled  as  heir  by  the  custom  of 
the  manor. 

(6)  7  Wm.  rV.  and  I  Vict,  c  26,  s.  3. 
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custom  allowed)  out  of  court  (c),  and  then,  by  the 
delivery  of  some  customary  symbol  (d),  resigning  into 
the  hands  of  the  lord  all  his  title  and  interest  to  the 
estate,  in  trust,  to  be  again  granted  out  by  the  lord, 
to  such  persons  and  on  such  trusts  as  were  named  in 
the  surrender,  and  the  custom  of  the  manor  would 
warrant  (e) ;  but  now,  by  the  Copyhold  Act,  1841  (/), 
the  lord  or  his  steward  may  (^),  either  in  or  out  of  the 
manor,  make  grants  of  land  in  the  usual  way,  and  may 
also  (h)  admit  new  tenants,  either  within  or  without 
the  manor,  and  without  holding  any  court  for  the 
purpose.  No  special  words  are  necessary  to  make  a 
good  surrender :  any  words  signifying  a  clear  intention 
to  that  effect  being  sufficient. 

Presentment         Before  the  passing  of  the  Act  last  referred  to,  the 
neoeua^.        Surrender,  if  made  in  court,  was  immediately  inroUed, 
and  the  new  tenant  became  thereupon  entitled  to  ad- 
mittance: if  it  had  been  made  out  of  court,  it  was 
necessary  that  this  fact  should  be  ^^  presented "  and 
the  surrender  inroUed  at  a  customary  court.     Unless 
this  were  done  within  the    time  prescribed   by   the 
custom  of  the  manor,  which  was  generally  at  the  next 
meeting  of  the  court,  the  surrender  was  void  at  law  (i), 
and  the  surrenderee  therefore  no  longer  able  to  claim 
admittance.    Now,  however,  all  difficulties  of  this  kind 
have  been  removed  by  the  Act,  which  enacts  (f)  that 
Giiaiige  made   every  surrender  made  either  at  any  court  at  which  the 
holdAot^i84i.  homage  are  assembled  or  out  of  court,  and  also  every 
grant  and  admission,  are  to  be  forthwith  entered  on 


(c)  Id  some  manors  the  custom  allowed  the  tenant  to  flurrender  his 
estate  into  the  hands  of  two  other  tenants. 

{d)  This  symbol  was  often  a  rod  or  twig,  from  which  cause  copy- 
holders  are  sometimes  spoken  of  as  tenants  by  the  verge  (Lat.  virga^ 
a  twig). 

(c)  2  Bl.  Com.  366  ;  4  &  5  Vict.  c.  35 

(/)  4  A;  5  Vict  c.  35. 

(g)  a  87. 

(h)  &  88. 

(t)  Ca  Litt.  62» 

(-»  S.89. 
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the  roll  of  the  manor,  and  then  to  have  the  force  of  a 
presentment,  which  (k)  is  no  longer  essential  to  the 
validity  of  the  admission  of  any  person. 

The  lord  is  bound  to  observe  the  confidence  on 
which  the  estate  was  surrendered  to  him,  and  can,  if 
necessary,  be  compelled  to  do  so  by  a  writ  of  manda- 
mus from  the  Supreme  Court. 

It  follows,  from  the  above,  that  a  surrender  has 
become  practically  a  mode  of  conveyance,  of  which  an 
admittance  is  only  the  formal  completion,  and  conse- 
quently admittance,  when  made,  dates  back  to  the 
time  of  the  surrender.  The  admittance  follows  the 
form  of  the  surrender  as  to  the  estate  conferred,  the 
formal  part  consisting  in  the  deKvery  by  the  steward 
to  the  tenant  of  the  customary  symbol  of  admittance. 
The  tenant  is  also,  in  strictness,  bound  to  take  an  oath 
of  fealty  on  admittance,  but  this  is  now  invariably 
respited,  an  entry  to  that  effect  being  at  the  same 
time  made  on  the  court  roll. 

The  statute  of  Charles  the  Second  which  abolished  incidents  of 
military  tenures  (Z)  having  expressly  excepted  copy-^£tefc 
holds  from  its  operation,  the  lord  is  still  entitled  to  a 
fine  on  the  admittance  of  every  new  tenant ;  but  since  Fines  on 
the  fine  only  becomes  due  by  reason  of  admittance,  he     ®°*  *^"' 
is  not  entitled  to  it  until  after  admittance  (m),  except 
in  manors  where  there  is  a  special  custom  to  the  con- 
trary.    He  is,  moreover,  bound  to  admit  the  person 
entitled,  although  the  amount  of  the  fine  may  be  in 
dispute  (n)y  that  being  a  matter  which  can  be  pro- 
perly settled  afterwards ;  and  if  there  is  any  doubt  as 
to  the  proper  person  to  be  admitted,  the  lord  is  bound 
to  admit  all  persons  who  claim ;  as  otherwise  he  would 


(k)  a  9a 

{I)  12  Car.  IL  c.  24. 

(m)  R.  V.  IfencUm,  2  T.  R.  484 ;  Oraham  r.  Simef  I  East,  632. 

(fi)  Ji.  y.  WdUaley,  2  E.  A;  B.  924. 


1 66  OF   CORPOREAL   HEREDITAMENTS. 

be  taking  upon  himself  the  declBion  of  the  conflicting 
claims  (p). 

Amount  of  fine  The  amount  of  the  fine  to  be  paid  is  primd  fade 
cuBtOTnf  ^^  uncertain,  and  must  partly  depend  upon  the  custom 
of  the  manor.  Until  the  time  of  Elizabeth,  the  courts 
do  not  appear  to  have  imposed  any  restriction  on  a 
But  cuBtom  custom  as  to  the  amount  of  the  fine.  In  that  reign, 
reasonable.  however,  it  was  decided  that  the  amount  of  the  fine 
Rule  aa  to  must  be  reasonable  (p).  And  it  appears  to  have  been 
on  admission    gradually  assumed  that  no  fine  for  the  admission  of 

JoHnlr*  a  si^gl®  *®^^*  ^  one  tenement  should  exceed  the 
tenement.  amount  of  two  years'  improved  value  of  the  land, 
that  is,  the  value  of  the  land  after  making  a  deduction 
of  the  annual  amount  necessary  to  keep  the  premises 
in  repair  (cj).  This  rule,  after  some  little  fluctuation 
of  opinion,  is  now  firmly  established  (r),  but  it  applies 
only  to  cases  where  the  lord  is  bound  to  admit,  and 
where  he  is  entitled  to  a  fine  on  the  admittance  of 
every  new  tenant.  If  the  admittance  is  voluntary,  the 
lord  may  make  any  bargain  he  pleases. 

The  lord  oan-        K  a  copyhold  tenement  is  surrendered  by  a  tenant 
adndtSnoe  of*  in  favour  of  a  purchaser,  the  lord  has  no  right,  except 
a  purchaser.     \yj  virtue  of  a  Special  custom,  to  compel  the  purchaser 
to  be  admitted  and  thus  make  himself  liable  to  the 
payment  of  a  fine.     For  the  lord's  right  to  a  fine  on 
alienation  only  arises  upon  an  actual  transfer  of  his 
tenant's  land,   and    not  upon  a  mere    agreement  to 
transfer,  to  which  alone  a  surrender  without  admittance 
Rule  where  a   amounts  in  law.     But  if  the  tenant  dies,  the  case  is 
copy  o  er      different.     For  in  that  event,  the  lord  is  entitled  to 
have  on  the  manor  roll  a  new  tenant,  capable  of  per- 
forming the  services  due  in  respect  of  the  tenement  in 
question,  and  he  has  also  a  right  to  a  fine  when  that 


(o)  R.  V.  ffexhanit  5  A.  &  E.  559. 

(p)  Jackman  v.  ffoddetdon,  Cro.  Eliz.  35  t. 

(q)  Richardson  v.  Kentitf  $  Man.  &  Gr.  485. 

(r)  WiUcnoe's  Case,  13  Rep.  i ;  Orant  v.  Astle^  2  Doug.  722,  722  n. 
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tenant  is  admitted.     As  a  general  role,  the  heir  or 

devisee  of  a  copyholder  cannot  be  compelled  to  be 

admitted  to  the  estate  of  his  ancestor  or  testator,  but 

may,  if  he  prefers,  forfeit  the  estate  instead.     The  lord  Prochtmatioa. 

is,  however,  permitted  to  take  measures  in  order  to 

force  him  to  decide  which  conrse  he  will  adopt.     With 

this  object  the  lord  may,  on  the  decease  of  any  tenant, 

make  proclamation  for  the  person  entitled  to  his  estate 

to  come  in  and  be  admitted  to  it.     This  proclamation 

most  be  made  at  three  consecutive  courts,  and  all  the 

customary  ceremonies  must  be  strictly  observed  (s). 

If,  after  due  proclamation,  no  one  appears  in  order  to 

be  admitted,  the  lord  is  entitled  to  seize  the  lands,  Seiznn,  abso- 

either  absolutely,  if  there  is  a  custom  to  that  effect  (t),  ^  ®'  *'**^" 

or  else  quousque^  that  is,  until  some  person  comes  to 

be  admitted. 

A  custom  to  seize  absolutely  was  never  good  as  Protection 
against  an  heir  beyond  seas,  nor  against  married  fj^^ute^  per- 
women,  infants,  or  lunatics,  who  from  their  position  are  j?*^*v^^®^ 
incapable  of  being  admitted  (u).  As  to  them,  it  is 
now  enacted  by  the  1 1  Geo.  IV.  and  i  Wm.  IV.,  c.  65 
(following  the  9  Geo.  I.,  c.  29),  that  infants,  married 
women,  or  lunatics  may  be  represented,  for  the  purpose 
of  admittance  to  copyhold  estates,  by  their  guardians, 
attorneys,  or  committees,  and  (y)  that  the  lord  may, 
if  necessary,  appoint  such  persons  for  the  purpose  of 
admittance:  after  their  admittance,  the  lord's  fines 
may  (w)  be  demanded  by  a  notice  in  writing,  and  if 
they  are  not  paid,  he  may  seize  until  payment,  but  he 
must,  upon  demand,  render  quarterly  accounts  of  his 
receipts,  and  (x)  when  the  amount  due  for  the  fines  is 
satisfied,  he  is  to  deliver  up  possession ;  moreover  (y), 


(f)  Bovtr  V.  Truemany  i  B.  &  Ad.  736, 

(0  Doe  Y.'Hellier,  3  T.  R.  162. 

(tt)  Lechfifrd'9  CoB^  S  Rep.  99*. 

(v)  S.  5. 

(v)  S.  6. 

(x)  S.  7. 

(y)  S.9. 
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the  estates  of  the  above  persons  are  not  to  be  liable 
to  forfeiture  for  non-payment  of  fines  or  refusal  to 
appear  and  be  admitted. 

Admittance  In  some  manors  there  is  a  custom  by  which  the 

where  thera  is  ^^^  ^^  ^  copyholder  who  has  died  intestate  can  be 
a  special         compelled  to  come  in  and  be  admitted,  and  such  a 

custom,  ^  ' 

custom  ifl  good,  and  in  that  case  the  heir  mnat  pay  the 
proper  fine :  the  same  rule  would  probably  apply  also 
to  a  devisee,  if  there  were  any  custom  compellbig  him 
to  be  admitted  (z). 

Amount  of  fine      The  rule  as  to  the  amount  of  the  fine  payable  on 

spedai^cases.    the  admission  of  a  single  tenant  to  one  tenement  has 

On  admittance  been  already   stated.     If  there   are  more  tenements 

tenements.       than  One,  held  by  different  services,  the  lord  is  entitled 

to  a  fine  for  each,  and  it  is  his  duty  to  assess  the  amount 

of  each  fine  separately  (a),  but  if  undivided  tenements 

forming  separate  fees  are  afterwards  reunited  in  one 

person,  the  lord  is  entitled  to  one  fine  only. 

On  admittance  If  there  is  more  than  one  tenant  to  be  admitted,  the 
one  tenant.  lord  is  entitled  to  a  fine  in  respect  of  each,  but  if  the 
tenants  only  make  up  one  fee,  as  in  the  case  of  a 
tenant  for  life  and  remainder-man,  or  of  joint-tenants, 
or  co-parceners  (&),  only  one  admission  is  necessary, 
although  the  amount  of  the  fine  may  be  greater  than 
on  the  admission  of  a  single  tenant  (c).  If  one  of 
several  joint-tenants  is  admitted,  his  admittance  is 
that  of  aU  the  other  joint-tenants,  who  become,  conse- 
quently, thereupon  bound  to  pay  the  customary  fine  (d). 

Tenant  for  life      It  does  not  appear  to  be  certain  what  fine  the  lord 
manr™*"*  *^  ^^  entitled  to,  in  the  absence  of  custom,  on  the  ad- 
mission of  a  tenant  for  life  and  remainder-man   (e). 

(s)  I  Wat  Cop.  2900. 

(a)  Hohart  ▼.  HamiMnd,  4  Rep.  37^ ;  OranU  ▼.  AiUe^  2  Doug.  722. 

(&)  IL  V.  BomaO,  3  B.  &  G.  173. 

{c)  Fitch  V.  StuekUy,  4  Rep.  22°. 

(cO  See  Bence  v.  Otlpin,  L.  R.  3  Ex.  76. 

(e)  ScriT.  Cop.  i6a 
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Where  there  is  a  custom,  the   fine  payable  by  the 

remainder-mail  is  osaally  one  half  of  that  payable  by 

the  tenant  for  life  (/).     In  the  case  of  joint-tenants,  Joint-tenants. 

the  rule  is  that  the  lord  is  entitled  to  a  single  fine  for 

the  first  tenant,  one-half  of  that  for  the  second,  one- 

fourth  for  the  third,  and  so  on,  by  which  means  the 

total  amount  of  the  fine  can  never  quite  amount  to 

four  years'  value  of  the  land  {g). 

It  was  formerly  necessary  for  a  copyholder  who  Heir  or  devisee 
wished  to  dispose  of  his  estate  by  will  first  to  surrender  mit^d  copy- 
it  to  the  lord  to  the  uses  of  his  (the  copyholder's)  will,  bolder, 
and  then  to  make  his  will,  naming  the  devisee,  or  the 
person  who  was  to  carry  out  the  intentions  expressed 
in  the  will.  A  surrender  to  the  use  of  the  copyholder's 
will  was  a  matter  of  right,  without  any  special  custom, 
but  unless  it  were  done,  no  devise  of  his  estate  could 
be  efiectual.  We  have  already  seen  that  the  law  on 
this  point  has  been  altered  by  the  5  5  Geo.  III.,  c.  192,^ 
and  the  7  Wm.  IV.  and  I  Vict.,  c.  26,  but  the  latter 
Act,  in  order  to  prevent  the  power  of  devising  copy- 
holds without  a  previous  surrender  firom  operating  to 
the  prejudice  of  lords  of  manors,  further  provides  (A) 
that  when  the  devisee  of  an  unadmitted  testator  is 
admitted  to  copyholds,  the  same  fines  shall  be  paid  as 
would  have  been  payable  if  the  testator  himself  had 
previously  been  admitted.  Consequently,  on  such  an 
admission,  the  lord  is  entitled  to  a  double  fine,  and  in 
this  case  half  at  least,  if  not  the  whole,  of  the  fine 
must  be  paid  before  the  new  tenant  can  claim  admit- 
tance (i), 

A  tenant  is  liable,  in  some  manors,  to  pay  a  fine  Fines  on 
on  every  change  of  the  lord,  and  also  on  obtaining  a  ^^S^on  Jjc^'^' 
licence  to  demise  any  part  of  his  lands.     The  former  ^  demise. 


(/)  I  Wat  Cop.  374. 

(0r)  Wilaon  v.  Hoart,  10  A.  &  E.  236. 

(A)  S.  4. 

(i)  IL  V.  WiUbtrton^  29  L.  T.  126. 
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custom  is  good  where  the  change  takes  place  by  the 
death  of  the  lord  (y),  but  not  otherwise.  With  re- 
gard to  the  latter,  the  rule  is  that,  in  the  absence  of 
custom,  a  copyholder  cannot  demise  his  land  for  more 
than  a  year,  unless  he  first  obtain  a  licence  from  his 
lord  (k) ;  otherwise  he  will  forfeit  his  estate,  and  cannot 
obtain  any  relief,  even  in  equity  (l).  There  is  no  rule 
of  law  as  to  the  reasonableness  of  the  amount  of  fine 
payable  on  a  licence  to  demise,  but  where  there  is  a 
custom  in  the  manor  regulating  that  amount,  both  the 
lord  and  the  tenant  are  bound  by  it  (m).  If,  however, 
there  is  no  custom,  the  lord  may  make  any  demand  he 
pleases ;  but  a  tendency  to  claim  exorbitant  fines,  and 
thus  prevent  improvements  from  being  made  on  the 
land,  is,  as  we  shall  see  hereafter,  checked  by  various 
Acts  of  Parliament,  under  which  a  copyholder  can 
compel  the  lord  to  enfiranchise  the  land  altogether. 

Steward's  fees.  In  addition  to  the  payment  of  fines  to  the  lord,  the 
copyholder  is  liable  to  pay  fees  to  the  lord's  steward, 
whenever  the  services  of  this  officer  are  called  into 
requisition, — a  case  which  occurs  most  often  on  the 
admittance  of  a  new  tenant.  The  amount  of  the 
steward  8  fee  is,  like  that  of  the  lord's  fines,  deter- 
mined by  the  custom  of  each  manor,  and  it  seems  that 
the  courts  will  not  interfere  to  regulate  the  occasions 
on  which  a  steward  is  entitled  to  fees,  that  point 
depending  entirely  on  the  custom  (n).  But  they  will 
not  allow  him  to  demand  an  unreasonable  amount  for 
any  fee  (o),  and  where  there  is  no  special  custom  on 
the  subject,  he  can  only  claim  a  sum  proportionate  to 
the  amount  of  work  done  by  him  (p). 


(j)  Lcwiher  v.  J2aio,  2  Bro.  B.  C.  451. 
{k)  See  Kenty  v.  Richardson^  Cro.  Eliz.  728. 
(I)  Peachy  v.  Somersett  Sir.  447,  and,  with  notes,  2  L.  C.  1 100. 
(m)  See  Porphyry  v.  Ltgingham,  2  Keb.  344. 
(n)  Evans  ▼.  Upthtr,  16  Mee  k  W.  675. 
(o)  See  Traheme  v.  Qardner,  5  E.  &  B.  913,  940. 
(p)  Everett  v,  Oly^i,  6  Taunt.  425 ;  Traheme  v.  Gardner,  5  E.  & 
B.  913. 


OF   COPYHOLDS.  I7I 

We  have  already  seen  why  it  is  that  the  payment 
of  fines  is  still  one  of  the  incidents  of  copyhold 
tenure.  The  same  reason  makes  a  copyholder  liable 
to  those  other  burdens  which  we  are  about  to  enu- 
merate. 

The  first  to  be  mentioned  consists  of  those  pay-  Quit  rents. 
ments,  generally  known  as  Quit  Bents,  which  represent 
either  small  rents  originally  payable  by  the  tenants  of 
a  manor  according  to  agreement,  but  the  amount  of 
which  has  become  settled,  or  else  sums  which  have 
been  fixed  upon  by  the  lord  and  the  tenant  as  a 
compensation  for  those  personal  and  other  services 
to  which  the  former  was  anciently  entitled.  Quit 
rents  cannot  be  claimed  by  the  lord  unless  he  can 
show  that  they  have  been  paid  immemorially  and 
without  variation  (q).  Another  relic  of  the  old  system  HeriotcuBtom. 
of  tenures  is  the  right  which  the  lord  has,  in  certain 
manors,  to  receive  Heriots  from  his  tenants.  This  is 
a  custom  whereby  the  lord  is  entitled,  on  the  death 
of  a  tenant,  to  claim  some  personal  chattel  belonging 
to  the  deceased,  or,  occasionally,  a  fixed  sum  of  money 
instead.  This  custom  would  seem,  in  the  case  of  free  Origin  of  the 
tenants,  to  have  been  substituted  for  a  still  older  ®^*®™- 
custom,  whereby  the  lord  was  entitled,  on  the  death  of 
a  tenant,  to  claim  the  military  weapons  of  the  latter ; 
in  the  case  of  villein  tenants,  it  appears  to  have  grown 
out  of  a  favour  accorded  to  them  by  the  lord,  who  con- 
tented himself  with  taking  their  best  chattel  instead  of 
seizing  all  their  goods,  as  he  might  lawfully  have  done, 
seeing  that  the  villeins  themselves  were  his  property  ; 
and  as  the  villeins  became  gradually  emancipated,  this 
custom  grew  to  be  a  fixed  right. 

This  form  of  heriot  was  called  Heriot  Custom,  in  Distinguished 
order  to  distinguish   it  from   Heriot   Service,   which  ^^cef"**' 
was  in  feet  only  a  reservation,  in  favour  of  the  lord, 

{q)  ScriT.  Cop.  208. 
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of  a  chattel,  instead  of  money,  by  way  of  rent.  A 
When  heriot  heiiot  by  ciistom  can  only  be  claimed  where  the  lord 
c&nbeoiaimed.  ^^^  show  an  immemorial  nsage  for  its  payment,  and 
is  only  due  on  the  death  of  a  tenant  who  is  solely 
seised  of  his  fee.  Consequently,  when  a  number  of 
persons  make  up  one  tenant,  as  in  the  case  of  joint- 
tenants  or  co-parceners,  no  heriot  is  payable  until 
the  death  of  the  last  survivor  of  them.  And  although 
if  land  held  by  one  tenant  is  given  by  him  to  several 
persons,  to  take  as  tenants  in  common,  each  of  them 
must  pay  a  separate  heriot ;  yet  if  the  same  property  is 
afterwards  re-united  in  one  person,  the  lord  becomes 
again  entitled  to  one  heriot  only  (r).  But  even  where 
there  is  one  tenant,  a  heriot  is  payable  in  respect  of 
every  distinct  tenement,  except  in  manors  where  there 
is  a  special  custom  to  the  contrary  ($). 

Kightg  of  lord  The  distinction  between  freehold  and  copyhold  tenure 
to  timber  and  ^^  ^o  strongly  marked  in  questions  as  to  the  relative 
mineral*.  rights  of  the  lord  and  of  his  tenants,  with  respect  to 
the  timber  or  minerals  which  are  on  or  under  the 
tenant's  land.  For  whereas  in  freeholds  a  tenant  in 
fee  has  an  absolute  dominion  over  such  property,  the 
contrary  rule  prevails  in  copyholds.  We  know  that 
a  copyholder  is,  in  contemplation  of  law,  only  a  tenant 
at  will  of  his  lands,  which  are  supposed  to  belong  to 
his  lord.  He  is,  therefore,  in  the  absence  of  custom, 
in  a  position  similar  to  that  of  a  tenant  at  will  of  free- 
holds, being  unable  to  do  any  act  which  amounts  to  a 
committal  of  waste,  such  as  cutting  down  timber  or 
opening  mines.  On  the  other  hand,  the  lord  cannot, 
without  a  custom,  do  any  of  these  acts.  For  his  entry 
on  the  tenant's  land  for  such  a  purpose  would,  if  law- 
ful, have  the  effect  of  determining  the  tenancy  at 
will  (t)f  and,  as  has  been  already  explained,  the  copy- 


(r)  Garland  v.  JekyU,  2  Bing.  273  ;  ffoUoway  v.  Berkeley,  9  Dow  Jt 
I^y*  ^Sf  overruling  AUree  v.  Scutt,  6  East,  476. 
is)  See  Scriv.  Cop.  219. 
(t)  See  Heydon  and  SmUh*i  Cote,  13  Rep.  67. 
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holder's  tenancy,  although  nominally  at  will,  cannot 
be  determined  at  the  arbitrary  pleasure  of  his  lord. 
If,  then,  there  is  a  custom  authorising  either  the  lord  in  the  absence 
or  the  tenant  to  cut  timber  or  open  mines  on  the  land  Seiner  Sn  cut 
of  the  latter,  that  custom  is  good  (u),  except  where  *"p^>^  o*"  ^v^^ 
the  tenant's  estate  is  merely  one  for  life  (v)  or  pour 
autre  vie  (w) ;  but  failing  its  existence,  neither  party 
can  exercise  such  rights  without  the  consent  of  the 
other.  This  point  was  first  settled  with  reference  to 
the  opening  of  mines.  In  an  early  case  (x),  the  lord 
of  a  manor  applied  to  the  Court  of  Chancery  for  an 
injunction  to  restrain  one  of  his  tenants  from  con- 
tinuing to  work  a  copper  mine,  newly  opened  by  the 
tenant.  The  court  sent  the  case  to  a  Court  of  Law 
for  trial  before  a  jury,  who  found  that  the  tenant's  acts 
had  not  been  authorised  by  any  custom  of  the  manor. 
The  Court  of  Chancery  therefore  decided  that  neither 
the  tenant  without  the  consent  of  the  lord,  nor  the 
lord  without  the  consent  of  the  tenant,  could  dig  in 
a  new  mine.  This  rule  was  subsequently  extended  to 
a  case  where  the  lord  sought  to  abstract  minerals  from 
under  his  tenant's  land  by  driving  a  shaft  from  adjoin- 
ing  land  of  his  own  (j/).  A  decision  consistent  with 
the  above  was  afterwards  arrived  at  in  the  Court  of 
King's  Bench,  on  an  action  by  a  copyholder  against 
his  lord,  for  entering  upon  the  lands  in  the  tenant's 
possession  and  there  digging  for  coal  (2;). 

A  distinction  was  at  one  time  sought  to  be  made 
between  the  cutting  of  trees  and  the  opening  of  mines, 
on  the  ground  that  minerals  need  not  be  worked  at 
any  particular  time,  whereas  timber,  if  not  cut  when 
ripe,  would  rot  away  and  be  wasted  (a).     But  it  is 


(tt)  Sulibiiig  V.  Ootncdf  Cro.  Eliz.  629. 

{v)  Powd  V.  Peacock^  Cro.  Jac.  30. 

(w)  Mwrdiner  v.  Mleott,  2  T.  R.  746. 

(x)  Winehetier  v.  Knight,  x  P.  W.  406,  407. 

\y)  Lem$  v.  Branthtpaithe,  2  B.  &  Ad.  437. 

(2)  Bourne  ▼.  Taylor,  10  East,  189. 

(a)  See  Athmead  v.  Banger,  Salk.  638. 
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now  clearly  settled  that  the  conrts  will  not  attend  to 
any  consideration  of  this  kind  (b),  A  copyholder  may, 
however,  without  being  authorised  by  any  cnstom, 
work  mines  or  qnarries  which  have  been  already  law- 
fully opened  upon  his  land.  He  is  also  entitled  by 
the  custom  of  most  manors  to  estovers,  and  would 
seem  to  be  entitled  to  them  of  common  right,  apart 
from  any  custom,  since  he,  unlike  an  ordinary  tenant 
at  will,  is  bound  to  keep  his  premises  in  repair  (c). 


Rights  of  com' 
mon. 


Ordinary 
meaning  of 
term. 

Common  of 
piscary. 

Common  of 
turbary. 

Common  of 
estovers. 


In  the  first  chapter  of  this  work,  it  was  stated  that 
the  lord  who  obtained  the  grant  of  a  manor  frora  the 
Crown  ordinarily  allowed  part  of  it  to  remain  unen- 
closed, in  order  that  it  might  serve  as  grazing  ground 
for  the  cattle  of  himself  or  of  his  tenants,  or  as  wood 
or  marsh  land,  wherein  his  tenants  were  permitted  to 
cut  turf  or  to  take  timber  for  repairs.  Long-con- 
tinued custom  has,  in  most  manors,  turned  these  pri- 
vileges of  the  tenants  into  rights,  subject  however  to 
such  modifications  as  have  also  become  customary; 
and  these  rights,  being  shared  by  all  the  tenants 
together  with  the  lord,  have  acquired  the  name  of 
Bights  of  Common. 

A  right  of  common,  in  its  most  usual  acceptation, 
signifies  a  right  of  pasture  for  cattle,  but  the  term  is 
also  applied  to  rights  of  fishing  (common  of  piscary), 
of  cutting  turf  (common  of  turbary),  and  of  taking 
timber  for  repairs  (common  of  estovers).  In  addi- 
tion to  the  above,  the  tenants  may  have  a  customary 
right  to  dig  on  the  lord's  waste,  and  to  remove  thence 
soil  or  gravel. 


Rights  of  com-  These  customs  are  founded  on  prescription,  that  is, 
founded  on  On  the  presumption  of  law  that  a  right  which  has  been 
prescription,    exercised  from  time   immemorial  was  originally  ac- 


(&)   Whitechurch  v.  ffoltoorihy,  19  Ves.  212,  and  4  Mao.  k,  SeL  34a 
(c)  See  Heydon  and  SmMi  Case,  13  Rep.  67  ;  Eatt  v.  Harding^  Cra 
Eliz.  498. 
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quired  hj  means  of  a  grant  from  the  then  lord  of  the 
manor  to  his  tenants  (d).  But  the  courts  will  not  Hence  must  be 
support  any  alleged  right  which  is  unreasonable,  for'**"^'** 
they  will  decline  to  believe  that  it  could  ever  have 
been  granted.  For  instance,  they  have  refused  to 
presume  a  grant  under  which  the  tenants  of  a  manor 
claimed  to  exclude  the  lord  altogether  from  the 
waste  (e)j  and,  conversely,  have  held  customs  to  be 
bad  under  which  the  lord  claimed  to  make  long 
leases  of  the  whole  of  the  waste  ^,  or  to  enclose  it 
entirely  at  his  pleasure  (^),  since  such  privileges  on 
his  part  would  be  inconsistent  with  the  existence  of 
commonable  rights  in  his  tenants.  The  lord  of  a 
manor  is,  however,  empowered  by  the  Statute  of  Mer- 
ton  (h)  to  enclose  the  waste,  provided  he  leaves  suffi- 
cient for  the  tenant's  pasture  (t),  and  a  custom  for 
him  to  grant  part  of  it  with  the  consent  of  his  ten- 
ants (j)  is  good,  as  is  also  one  enabling  him  to  dig 
for  clay  or  minerals  in  the  waste,  both  for  his  own 
use  and  for  the  purpose  of  sale  (A;),  even  though  he 
may  thereby  not  leave  sufficient  pasturage  for  the 
tenant's  cattle  (I). 

We  come  next  to  the  consideration  of  the  copy-  Cnrtesy  and 
holder's  estate,  apart  from  any  rights  of  the  lord.  It  '^^ 
will  be  recollected  that  an  estate  of  inheritance  in 
freehold  land  is,  in  certain  cases,  subject  to  the  inci- 
dents of  curtesy  and  dower.  These  are  reproduced, 
with  some  variations,  in  copyholds,  but  both  their 
existence  and  their  peculiar  form  depend  upon,  and 
are  regulated  by,  the    custom    of  each    manor   (m). 

id)  See  Oatewar€Pt  Cate^  6  Rep.  59^ 
(e)  Co.  Liu.  122^ ;  Hopkins  v.  Rdinion,  1  Mod.  74. 
(/)  Badger  v.  Ford,  3  B.  &  Aid.  153. 
ig)  Arleti  v.  EUU,  7  B.  &  G.  346,  365. 
(h)  20  Hen.  IIL  c.  4. 
(t)  See  BetU  v.  Thomaon,  L.  R.  6  Ch.  732. 
\j )  8Ud  Y.  PriekeU,  2  Stark,  463,  470. 

(k)  HaU  V.  Bryion,  4  Ch.  D.  667  ;  see  also  Bobinton  y.  Duleqp  Sing, 
II  Ch.  D.  798. 
{I)  BcUeson  v.  Qrem,  5  T.  R.  41 1. 
(m)  See  Browns  Cote,  4  Rep.  21^ 
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No  curtesy  Thus,  there  can  be  no  curtesy  in  sucli  an  estate  except 
custom.  ^        by  custom  (n),  but,  on  the  other  hand,  where  there  is 

a  custom,  it  is  not  always  necessary  that  the  husband 
Birth  of  issue  should  have  had  issue  bom  to  him,  and  it  would  even 
necessw^"       seem  to  be  doubtful  whether  the  birth  of  issue  is  in 

any  case  essential  (0).  A  husband  may  also  have  an 
Curtesy  in  estate  by  curtesy,  where  his  wife  has  had  an  equitable 
estotos!^*         estate  of  inheritance    in   copyholds,   except  in   cases 

where  the  wife's  estate  has  been  given  to  her  entirely 

for  her  separate  use,  and  she  has  disposed  of  it  by 

deed  or  will  (p). 

Freebenchde-       Dower  is  more  generally  known  in  copyholds   as 
custouL^"      Freebench.     It  only  exists  when  sanctioned  by  cus- 
tom (j),  by  which  also  it  is  regulated.     The  widow's 
right  to  freebench  does  not,  except  in  some  special 
cases  (r),  attach  to  any  land  other  than  that  of  which 
Maybede-       her  husband  died  seised  (5).     Hence,  any  surrender 
band's  sur-^"   made  by  him  will  bar  her  right  to  freebench,  although 
render.  ^j^q  surrenderee  may  not  be  admitted  until  after  the 

husband's  death  (^),  since,  as  previously  mentioned, 
admittance,  when  it  takes  place,  dates  back  to  the 
time  of  the  corresponding  surrender.  This  rule 
formerly  applied  to  the  case  of  a  surrender  to  the  use 
of  the  husband's  will.  And  now  that  the  Wills  Act  (u) 
has  made  a  surrender  to  the  use  of  a  will  unnecessary, 
a  simple  devise  of  copyholds  will  deprive  the  testator's 
wife  of  her  dower  in  them  (v).  A  wife  is  not  entitled  to 
dower  out  of  copyholds  to  which  her  husband  had  not 
been  admitted,  although  they  had  been  surrendered 
to  his  use  (w).     It  would  seem  that  the  Dower  Act 

(n)  Jlivet't  Case,  4  Rep.  22>>.     The  word  ** cannot*'  ia  evidently 
omitted  in  the  report 

(0)  See  2  Wat  Cop.  74 ;  ScHt.  Cop.  71. 

(p)  Cooper  V.  Macdonald,  7  Ch.  D.  288. 

{q)  Shaw  ▼.  Thompaofif  4  Rep.  30^. 

(r)  See  Doe  v.  Gvfinn^  I  Q.  B.  682. 

(«)  Benton  ▼.  ScoU,  4  Mod.  251 ;  Oodwin  ▼.  Wintmwe^  2  Atk.  525, 526. 

(0  PowdreU  v.  JoneB,  i8Jur.  ixii. 

(tt)  7  Wm.  IV.  and  i  Vict,  a  26. 

(v)  Lacey  v.  JliU,  L.  R.  19  Eq.  346. 

(it)  Stnilh  V.  Adams,  18  Jur.  968. 


OF   COPYHOLDS.  I  7/ 

(x)  does  not  apply  to  copyholds  (y).  But  a  widow  who 
has  had  any  other  provision  made  for  her  ont  of  her 
husband's  lands  will  be  compelled  to  choose  between 
that  and  her  dower  (z). 

We  come  next  to  the  alienation  of  the  copyholder's  Alienation  of 
estate,  which  may  be  either  involuntary,  as  where  it  is  holdersMtate. 
taken  for  payment  of  his  debts  or  is  forfeited  to  his 
lord ;  or  voluntary,  as  when  he  disposes  of  it  during 
his  lifetime  or  by  his  will. 

Copyholds  could  not  formerly  be  extended  under  a 
writ  of  eUffit  for  non-payment  of  the  tenant's  debts. 
Now,  however,  the  i  &  2  Vict.,  c.  no,  has  (a)  ex- judgmenta. 
pressly  included  lands  and  hereditaments  of  copyhold 
or  customary  tenure  amongst  those  which  may  be 
taken  in  execution  under  such  a  writ,  but  provides 
that  the  party  to  whom  any  copyhold  or  customary 
lands  shall  be  delivered  in  execution  shall  be  liable, 
and  is  thereby  required,  to  make,  perform,  and  render 
to  the  lord  of  the  manor,  or  other  person  entitled,  all 
such  and  the  like  payments  and  services  as  the  person 
against  whom  such  execution  shall  be  issued  would 
have  been  bound  to  make,  perform,  and  render,  in  case 
such  execution  had  not  issued ;  and  that  the  party  so 
suing  out  such  execution,  and  to  whom  any  such  copy- 
hold or  customary  lands  shall  have  been  so  delivered 
in  execution,  shall  be  entitled  to  hold  the  same  until 
the  amount  of  such  payments  and  the  value  of  such 
services,  as  well  as  the  amount  of  the  judgment,  shall 
have  been  levied. 

Forfeiture  of  a  copyholder's  land  is  incurred  if  he.  Forfeiture. 
without  Ucenco  from  his  lord,  and  unauthorised  by 
custom,  commits  on  his  land  any  act  of  waste,  either 


(«)  3  &  4  Wm.  rv.  c.  105. 

(y)  PowdreUv,  JoneM,  18  Jur.  iiii,  1 1 12. 
(z)  Walker  v.  Walker,  i  Vea.  54. 
(a)  S.  II. 

M 
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voluntary  or  permissive  (J),  or  if  he,  under  similar 
circumstances,  demise  his  land  for  more  than  one 
year  (c) ;  but  a  copyholder  may  safely  make  a  lease  for 
one  year,  with  an  agreement  to  renew  it  the  next  year, 
and  so  on,  for  this  passes  no  interest  greater  than  that 
for  one  year. 

Wills  of  copy-       We  have  already  seen  that  a  voluntary  alienation 
noma.  ^j  j^  lBj[ii  by  a  copyholder  requires,  if  made  by  some 

instrument  other  than  a  will,  a  previous  surrender  to 
the  lord  of  the  manor,  and  that  the  same  formalities 
were  formerly  essential  to  the  devise  of  a  legal  interest 
in  copyholds.  An  equitable  interest  in  copyholds 
cannot  be  the  subject  of  a  surrender,  excepting  an 
equitable  estate  tail  and  the  equitable  estate  of  a 
married  woman,  for  which  special  provisions  have  been 
made  by  the  Fines  and  Recoveries  Abolition  Act  (d). 
Hence  an  equitable  interest  in  an  estate  which  can  be 
disposed  of  by  will  always  passed  by  will  without  a 
previous  surrender  (e),  and  it  foUowed  that  the  devisee 
of  such  an  interest  could  also  devise  it  without  a 
surrender  (/).  And  now  the  Wills  Act  (g)  has  made 
a  surrender  to  the  use  of  a  will  unnecessary  in  all 
cases  where  it  was  only  a  matter  of  form  (A).  From 
this  it  will  be  seen  that  a  will  of  copyholds  is  now 
similar  to  one  of  freeholds ;  but  a  remark  may  be  made 
here  as  to  the  best  form  of  devise,  where  it  is  desired 
that  the  property  should  be  sold  immediately  after 
the  testator's  death. 

DeyiBeontnut      A  devise  to  trustees  on  trust  for  sale  will  give  them 

for  sale.  ^j^  estate  in  joint-tenancy,  and  we  have  seen  that  a 

larger   fine  is  payable    on  the  admittance  of  joint- 

(6)  Clifton  V.  Molineux,  4  Rep.  27^ 

(e)  £a9t  Y.  Harding,  Cro.  Eliz.  498 ;  Peachy  v.  Someraet,  Str.  447. 
(cO  3  &  4  Wm.  rV.  c.  74,  88.  50,  9a 
(e)  Tuffnd  v.  Page,  2  Atk.  37. 
(/)  PhOlipt  y.  PMUips,  I  My.  &  K.  649. 
ig)  7  Wm.  IV.  and  i  Vict.  c.  26,  a.  3. 

(A)  See  Doe  v.  Bartle,  5  B.  &  Aid.  492 ;  Edwardi  v.  Champion,  3  X>e 
G.  M.  &;  G.  202. 
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tenants  than  on  that  of  a  single  tenant  (t).  It  is  true 
that  this  difficulty  may  be  partly  overcome  by  making 
all  the  trustees  except  one  disclaim  before  exercising 
any  act  of  ownership  over  the  estate  (j)^  for  in  such 
a  case  the  lord  is  bound  to  admit  that  one  on  payment 
of  a  single  fine  (k).  But  it  will  still  be  necessary  to 
pay  a  second  fine  on  the  admittance  of  the  purchaser. 
The  better  plan,  therefore,  in  the  case  supposed,  is  for 
the  testator  to  devise  the  estate  to  such  uses  as  the 
trustees  of  his  will  shall  appoint ;  they  may  then  sell 
without  being  admitted,  and  the  lord  must  admit 
their  vendee  on  payment  of  a  single  fine  (I).  It  is  to 
be  noticed  that  this  plan  cannot  be  adopted  where  the 
estate  is  not  to  be  sold.  It  is  well  settled  that  the 
will  of  a  copyholder  is  nothing  more  than  a  direction 
to  the  lord  as  to  the  person  who  is  to  be  admitted  into 
the  tenancy  (m),  and  that  on  his  death  his  estate  de- 
scends to  his  heir,  subject  to  the  right  of  his  devisees 
to  be  admitted.  Consequently,  if  his  devisees  are  not 
trustees,  and  choose  to  disclaim  the  benefits  conferred 
on  them  by  the  will,  the  heir  has  a  right  to  be 
admitted  on  payment  of  a  single  fine  (n).  But  if  the 
devisees  are  trustees  the  case  is  difierent;  for  under 
such  circumstances,  unless  the  trustees  disclaim  their 
trust  altogether,  the  lord  cannot  be  compelled  to  admit 
the  heir  (p),  although  he  will  not  be  allowed  to  seise 
gvmtsqUfe  if  the  heir  is  willing  to  be  admitted  (p). 

It  remains  to  add,  with  reference  to  this  part  ofDesoentof 
our  subject,  that  the  descent  of  copyholds  is,  in  the  ^^^  ^ 
absence  of  custom,  the  same  as  that  of  freeholds,  but 
there  is  often  some  custom  under  which  they  descend 

(0  WiUon  V.  Hoare,  lo  A.  &  £.  236. 

(j )  Benee  v.  CfUnin,  L.  R.  3  Ex.  76. 

ik)  WeOetUy  v.  WUken,  4  E.  &  B.  750. 
;  {I)  Holder  v.  PretUm,  2  Wil.  400 ;  12.  v.  Wilton,  ll  W.  R.  70. 

1  (m)  Olau  V.  Biehardtan,  9  Ha  698,  701 ;  2  De  G.  M.  &  6.  658 ; 

!  Cfariand  ▼.  Mead,  L.  R.  6  Q.  B.  441,  447. 

(»)  JL  V.  WiUon,  10  B.  &  G.  80. 

(o)  R.  V.  Oarland,  L.  R.  5  Q.  B.  269. 

ip)  Qarlani  v.  Mead,  L.  R  6  Q.  B.  441. 
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in  a  different  way  (j),  and  such  customs,  when  estab- 
lished, are  good. 

Enfranchise-         The  foregoing  remarks  will  have  made  it  apparent 
^^^  '  that  copyhold  tenure  is  by  no  means  so  advantageous 

to  a  tenant  as  freehold,  whilst  the  lord  is  often  much 
hampered  by  the  difficulties  which  lie  in  the  way  of 
his    establishing    such    rights    as    he    has.       Various 
Statutes  reiat-  statutes  have  accordingly  been  passed  with  the  object 
SusementT"    ^^  P^^S  facilities  for  the  conversion  of  copyhold  into 
freehold  tenure ;  and  a  brief  notice  of  them  will  form 
the  concluding  part  of  this  chapter.     The  first  to  be 
Copyhold  Act,  noticed  is  the  Copyhold  Act,   184 1    (r).     This  Act 
*  ^^'  commences  by  reciting  (s)  that  it  is  expedient  to  pro- 

vide the  means  for  an  adequate  compensation  for  the 
rents,  fines,  and  heriots  payable  to  the  lords  of  manors 
in  respect  of  lands  of  copyhold  and  customary  tenure, 
and  in  respect  of  other  lands  subject  to  such  payments, 
or   any  of  them,   and    for  facilitating  the  voluntary 
enfranchisement  of  such  lands,  and  for  improving  such 
Appoints  Copy-  tenure.     It   then   proceeds  (t)   to   appoint    Copyhold 
sioners?™'""    Commissioners   (now  merged  in  the  Land  Commis- 
sioners (u))  for  superintending  its  working.     After  this 
came  various  sections  enabling  agreements  to  be  made 
between  lords  of  manors  and  their  tenants,  in  meeting 
assembled,  for  the  commutation  of  the  lord's  rights  in 
respect  of  rents,  fines,  heriots,  and  timber;  but  these 
are  now  repealed   (v).     The  Act,   however,   contains 
other  provisions,  which  are  still  in  force,  for  enabling 
any  individual  tenant  to  free  his  land  from  the  various 
Indiyidualten-  burdens  before  enumerated ;  it  being  enacted  (w)  that 
fnto^n^agree-^  ^*  ^^^^  ^  lawftJ  for  the  lord  of  any  manor,  or  for  any 
ment  with  his  tenant  of  such  manor  (whatever  may  be  their  respec- 

{q)  See  Oarlund  v.  Mead,  L.  R.  6  Q.  B.  441. 
(r)  4  &  5  Vict.  c.  35. 
(»)  S  1. 

(t)  a  2. 

(tt)  45  &  46  Vict.  0.  38,  8.  48. 
(v)  37  &  38  Vict  c.  9(S,  8.  I. 
(iff)  S.  52. 
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tive  interests),  to  enter  into  an  agreement,  with  the 
consent  of  the  Commissioners,  for  the  commutation  of 
the  lord's  rights  to  rents,  fines,  and  heriots,  or  of  any 
of  such  rights  respectively,  and  any  other  of  the  lord's 
rights  affecting  the  land  which  shall  be  included  in 
such  agreement:  the  commutation  being  made  in 
consideration  of  a  rent-charge  and  of  a  fine,  or  of  a 
fine  alone. 

Besides  thus  alleviating  the  principal  inconveniences  Volantary  en- 
of  copyhold  tenure,  the  Act  provides  for  their  total  a^ertbTlct. 
abolition.     For  it  ftirther  enacts  (x)  that  it  shall  be 
lawful  for  the  lord  of  any  manor,  whatever  may  be 
his  estate  or  interest  therein,  with  the  consent  of  the 
Commissioners,  at  any  time  after  the  passing  of  the 
Act,  to  enfi:tmchise  all  or  any  of  the  lands  holden  of 
his  manor,  in  consideration  of  such  sums  of  money  as 
shall  be  agreed  to  be  paid  by  the  tenant  or  tenants 
whose  lands  shall  be  enfiranchised ;  and  that  it  shall 
be  lawful  for  any  tenant,  whatever  may  be  his  estate 
or  interest,  with  the  consent  of  the  Commissioners,  to 
accept  such  enfranchisement  on  the  terms  agreed  upon. 
This  is  followed  by  a  proviso  that  whenever  the  estate  Notice  to  be 
of  any  party  to   such  enfiranchisement  shall  be  less  Sles."*^*^^"* 
than  an  estate  in  fee-simple  in  possession,  or  corre- 
sponding copyhold  or  customary  estate,  notice  shall  be 
given  to  the  other  parties   interested  in  the  estate, 
and  if  they  dissent  from  the  proposed  arrangement, 
the  Commissioners  are  to  withhold  their  consent  to  it 
until,  upon  further  inquiry,  they  shall  be  satisfied  that 
it  is  not  fairly  open  to  objection.     Provision  is  also 
made  (y)  for  the  distribution  of  the  enfiranchisement  Distribution  of 
money,  or  of  the  liability  to  pay  it,  amongst  the  sue-  ment"money, 
cessive  lords  or  tenants  between  whom  the  agreement  J^^  °^  UabUity 
is  made,  when  such  persons  have,  respectively,  limited 
interests  in  the   enfranchised   lands.     After  a  com- 


(x)  S.  $6. 
(y)  Ss.  73-78. 
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matation  of  the  lord's  rights  under  the  Act,  the  lands 
included  in  such  commutation  are  to  be  held  and  con- 
Comnmted      veyed  in  the  same  way  as  before  the  commutation  (2), 
subject  to  aame  but  they  are  to  cease  to  be  subject  to  any  customary 
■cent^curtesy  °^^®  ^^  descent,  or  to  any  custom  relating  to  firee- 
and  dower  a»    bench  or  Curtesy,  and  are  instead  to  become  subject 
to  the  laws  relating  to  descents,  dower,  and  curtesy 
which  are,  for  the  time  being,  applicable  to  lands  held 
Enfranohiied    in  free  and  common  socage.     Lands  which  have  been 
come  freehold,  enfranchised  under  the  Act  are  (a)  to  become  freehold, 
subject  to  the  payment  of  the  enfranchisement  con- 
sideration ;  but  nothing  contained  in   the  Act  is  to 
Tenants  not  to  operate    to   deprive   any  tenant  of  any   commonable 
commonable^   rights  to  which  he  may  be  entitled  in  respect  of  such 
rights.  lands,  and  such  right  is  to  continue  notwithstanding 

that  the  lands  have  become  freehold. 

Copyhold  Act,      The  Copyhold  Act,  1 841,  was  supplemented  by  the 
^  ^^  Copyhold  Act,  1843  (P)j  which  is  (c)  to  be  taken  and 

construed  as  a  part  of  it.  This  Act  says  that,  in  addi- 
tion to  the  provisions  contained  in  the  previous  Act, 
Consideration  any  enfranchisement  made  under  the  same  may  be 
ohu:,°iSS:  made,  either  wholly  or  in  part,  for  the  consideration 
of  an  annual  rent  in  fee  charged  on  the  Isinds  enfran- 
chised ;  also  that,  in  addition  to  the  provisions  of  the 
previous  Act,  any  commutation  or  enfranchisement 
made  under  the  same  may  be  made,  either  wholly  or 
in  part,  for  the  consideration  of  a  conveyance  of  lands 
parcel  of  the  same  manor  as  the  lands  commuted  or 
enfranchised,  and  subject  to  the  same  uses  and  trusts 
as  the  lands  commuted  or  enfranchised  shall  be  subject 
to  at  the  time  of  such  commutation  or  enfranchise- 
ment, or  any  right  to  mines  or  minerals  in  or  under 
such  land,  or  any  right  to  waste  in  lands  belong- 
ing   to    such    manor.      It   (d)   also    dispenses    with 


(2)  S.  79. 
(a)  S.  81. 
(6)  6  &  7  Vict  c.  23. 

(c)  S.  16. 

(d)  S.  13. 
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notice  of  an  intended  enfranchisement  being  given  to  Notice  un- 
any  other  persons,  where  the  tenant  has  a  limited  certi^  owes. 
interest,  provided  that   snch  tenant  pays  the  whole 
cost  of  the  enfranchisement. 

Another  Act  (e)  extends  the  means  of  obtaining  Copyhold  Act, 
commutation    or   enfranchisement,    by   enacting    (/)  '  ^ 
that,  in  addition  to  the  provisions  of  the  Acts  already 
referred  to,  any  commntation  or  enfranchisement  may  CoMideration 
be  made,  wholly  or  in  part,  for  the  consideration  of  chisement! 
a  conveyance  of  lands,  or  of  any  rights  to  mines  or 
minerals,  although  the  said  lands  or  the  said  rights 
to  mines  or  minerals,  so  to  be  conveyed,  shall  not  be 
parcel  of,  or  situate  in,  or  under,  the  lands  of  the  same 
manor  as  the  lands  so  to  be  commuted  or  enfranchised ; 
provided  the  Commissioners  approve  of  the  arrangement. 

These  three  statutes  only  contemplate  commutation 
or  enfranchisement  taking  place  by  the  mutual  agree- 
ment of  the  lord  and  his  tenants,  but  the  next  Act 
which  we  have  to  notice  enables  either  party  to  compel 
the  other  to  enter  into  such  arrangement. 

This  is  the  Copyhold  Act,  1852  {g)y  which  enacts  (A)  Copyhold  Act, 
that,  at  any  time  after  the  next  admittance  to  any  lands  for  compulsory 
which  shall  take  place  on  or  after  the  i  st  of  July  1853,  m/X       ' 
in  consequence  of  any  surrender,  bargain  and  sale,  or 
assurance  thereof  (except  upon  a  mortgage,  in  cases 
where  the  mortgagee  is  not  in  possession),  or  in  con- 
sequence of  any  descent,  gift,  or  devise,  it   shall  be 
lawful  for  the  tenant  so  admitted,  or  for  the  lord,  to 
require  and  compel  enfranchisement,  in  manner  men- 
tioned in  the  Act,  of  the  lands  to  which  there  shall 
have  been   such  admittance  as   aforesaid ;    provided, 
however,  that  no  such  tenant  shall  be  entitled  to  re- 


(«)  7  &  8  Vict  c.  55. 
(/)  S.  5. 

ig)  15  k  16  Vict  c.  51. 
{h)  &  I. 
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quire  sncli  enfranchisement  until  after  payment  or 
tender  of  the  fine  or  fines,  and  of  the  fees,  consequent 
on  such  admittance. 

Notice  to  be  The  Act  then  (t)  provides  for  notice  being  given  by 
SeaWng^en^  ^  *h®  party  desiring  enfranchisement,  and  the  way  in 
franchisement.  ^hich  the  Consideration  payable  to  the  lord  is  to  be 
to  be  awser-  ascertained,  and  for  the  confirmation  of  the  proceed- 
pnKieediMg  ^^S®  ^7  *^®  Commissioners  (/).  It  also  enacted  (k) 
approvodof  by  that,  at  any  time  after  a  heriot  had  become  payable 
■ionen.  with  respect  to  any  freehold  or  customary  freehold 

Extin^iih-      lands  holden  of  manors  on  or  aftier  the  ist  of  July 

mentor  henots.  ^ 

1853,  ^^  should  be  lawful  for  the  lord  or  the  tenant 
to  require  and  compel  the  extinguishment  of  all  such 
claim  to  heriots,  and  the  enfranchisement  of  the  lands 
subject  thereto,  in  the  same  way  as  if  such  lands  were 
copyhold.    This  section  of  the  Act  is  however  repealed, 
and  a  more  comprehensive  rule  introduced,  by  a  sub- 
Tenants  not  to  sequent  Act  (I).     Nothing  in  the  Act  is  to  deprive 
commonable"   ^^7  tenant  of  any  commonable  rights  to  which  he  shall 
righti.  Ijq  entitled  in  respect  of  any  enfranchised  lands  (m), 

and  the  Act  is  not  to  extend  to  any  estate  or  rights 
Not  to  extend  of  any  lord  or  tenant  in  any  mines  or  minerals  within 
miZSwHb.  or  under  the  lands  enfranchised,  or  to  any  rights  of 
h^^  eSmt*  ^*y  ^^  other  easement,  or  to  any  rights  of  the  lord  in 
Or  to  ease-      respect  of  holding  fairs,  or  his  rights  of  sporting,  unless 

righu*of 'fairs  ^^^  *^®  express  consent  in  writing  of  such  lord  or 
or  of  sporting,  tenant  (n). 

Copyhold  Act,  This  Act  was  amended  by  the  Copyhold  Act,  1858  (0), 
Extends  which  empowers  any  tenant  or  lord  of  any  copyhold 

powers  of  com-  lands  to  which  the  last  admittance  shall  have  taken 
franoSsement.  place  before  the  I st  of  July  1 8  5  3,  or  of  any  fi*eehold  or 


(t)  Sb.  2-8. 

{k)  S.  27. 

{I)  21  &  22  Vict,  c  94,  B.  7. 

(m)  15  k  16  Vict.  c.  51,  B.  45. 

(n)  a  48. 

(o)  21  k  22  Vict,  a  94. 
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customary  freehold  lands  in  respect  of  which  the  last 
heriot  shall  have  become  due  or  payable  before  the 
same  date,  to  require  and  compel  enfranchisement  in 
the  manner  provided  by  the  Copyhold  Act,  1852  (p). 
It  also  provides  for  the  compulsory  extinguishment  of 
heriots  in  freehold  or  customary  freehold  lands  holden 
of  any  manor  (j),  without  reference  to  the  time  when 
the  last  heriot  was  payable. 

The  effect  of  these  Acts  has  been  to  dimim'sh,  to  a 
certain  extent,  the  amount  of  land  held  by  copyhold 
tenure,  but  the  process  is,  as  might  be  expected,  very 
gradual,  and,  unless  the  Legislature  should  pass  some 
new  enactment  on  the  subject,  copyhold  tenure  seems 
likely  to  endure  for  many  years  to  come. 


{p)  S.  6. 
(2)  S.  7. 


(     186     ) 


CHAPTER  Vin. 

OF   THE   STATUTE   OF    USES. 

The  estates  to  which  our  attention  has  hitherto  been 
directed  are  those  which  give  their  owner  a  right  to 
the  present  possession  of  land.  There  are,  however, 
others  which,  although  existing  as  estates,  and  thus 
giving  a  present  interest  in  land,  do  not  confer  a  right 
to  its  present  possession,  and  these  also  will  require 
our  consideration. 

But  since  much  of  the  law  relating  to  them  has 
reference  to  the  Statute  of  Uses  (a),  we  will  first  of 
all  devote  a  short  chapter  to  an  attempt  at  explaining 
this  famous  enactment. 

Introduction  of  In  the  earlier  times  of  our  legal  history,  the  person 
*"•  who  had  the  seisin  of  land  was  the  only  one  faiown, 

or  thought  of,  as  having  any  immediate  estate  in  it. 
The  first  persons  to  introduce  a  distinction  between  a 
right  to  the  benefit  of  land  and  its  legal  ownership 
appear  to  have  been  the  foreign  ecclesiastics,  who 
wished  to  elude  the  statutes  against  mortmain,  which, 
as  we  know,  prohibited  the  religious  corporations  fi^m 
holding  land.  They  consequently  endeavoured  to 
evade  the  law  by  having  conveyances  of  land  made 
to  some  third  person,  who  was  to  hold  it  for  their 
benefit    or    "use."      This    stratagem   was    very  soon 

15  Rio.  II.  0. 5.  frustrated  by  the  15  Ric.  II.,  c.  5,  which  enacted,  in 
efi'ect,  that  all  lands  held  by  or  in  trust  for  religious 
houses,  without  licence   from  the   Crown,  should  be 

(a)  27  Hen.  VIIL  c.  10. 
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forfeited.     But  the  idea  of  secret  trusts  had  taken 
root,  and  the  numerous  forfeitures  for  treason  occa- 
sioned by  the  Wars  of  the  Roses  caused  it  to  flourish. 
So  that,  from  the  beginning  of  the  fifteenth  century,  the 
plan  of  conveying  land  to  uses  was  generally  adopted. 
A  use,  as  it  existed  before  the  Statute  of  Uses,  was  a  Definition  of  a 
right  to  receive  the  profits  of  land  of  which  the  legal statnteof  ***^ 
ownership  was  vested  in   some   other  person.      Por^"^* 
example,  if  A.   had   conveyed  land   to   B.   in   order 
that  the  latter  might  hold  it  for  the  benefit  of  C,  C. 
had  the  use  in  the  land  thus  held  in  trust  for  him. 
The  Common  Law  courts  refiised  to  recognise  uses,  Usea  not  re- 
and  consequently  left  a  person  who  had  a  use,  or,  as  (?^mon  £aw! 
he  was  called,  a  cestui  que  use,  entirely  dependent  upon 
the  good  faith  of  his  trustee.     But  besides  the  Com-  But  enforced 
mon   Law  courts,   there  had  existed  from   an   early  o^Qhancery. 
period  the  Court  of  Chancery,  which  professing  espe- 
cially to  administer  equity,  was   disposed  to  enforce 
rights  which  were  clearly  just,  although  they  might 
not  be  legal.     Thus  there  came  to  be  two  kinds  of 
estates,  the  legal  estate  of  which  the  ostensible  owner 
was  alone  recognised  by  the  law,  and  the  equitable 
estate  of  the  cestui  que  use^  which  was  the  peculiar 
favourite  of  Equity. 

At  first,  the  decisions  of  the  Court  of  Chancery,  in  Use*  not  sub- 
respect  of  uses,  were  not  free  from  the  Bcrupies  of  the  JJ^^g  ^f  ^j^^^ 
Common  Law,  and  from  the  considerations  arising  from 
the  laws  and  principles  of  tenure  (6) ;  but,  by  degrees, 
these  gave  way  to  more  liberal  views.  One  conse- 
quence was  that  land  held  to  uses  was  allowed  to  be, 
indirectly,  disposed  of  by  will,  although  a  devise  of 
land  (except  under  some  special  custom)  was  not,  at 
the  time  we  are  speaking  of,  permitted  by  law;  for 
the  use  in  it  might  be  devised,  and  the  Court  of 
Chancery  would  then  compel  the  legal  owner  to  con- 
vey the  land  to  the  devisee.     Uses  were,  moreover, 

{h)  I  Sand.  Uses,  5. 
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freed  from  the  restrictions  by  whicli  legal  estates  were 
hampered,  and  allowed  to  be  dealt  with  in  many  ways 
not  countenanced  by  the  law.  The  most  important 
of  these  was  the  employment  of  '^  conditional  limita- 
tions," by  means  of  which  an  estate  of  freehold  might 
be  made  to  come  into  existence,  conditionally  on  the 
happening  of  some  future  event ;  a  form  of  limitation 
which,  as  we  shall  see  hereafter,  was  not,  at  that  time, 
possible  in  the  case  of  legal  estates. 

Reiulting  use.  Besides  this,  the  Court  of  Chancery  not  only  recog- 
nised a  use  which  had  been  expressly  created,  but 
would,  in  some  cases,  allow  a  use  to  be  raised  by 
implication.  Thus,  if  a  man  had  covenanted  by  deed 
that  he  would,  in  consideration  of  natural  affection, 
stand  seised  of  land  in  trust  for  some  near  relative 
named  in  the  deed;  or  if  he  had  agreed  to  sell  his 
estate,  and  had  received  the  purchase-money,  the  court 
would  hold  that  a  use  had  been  raised  in  favour  of  the 
relative  or  purchaser,  as  the  case  might  be. 

Objeetioni  to        This  System  of  secret  trusts  was  not  only  repugnant 
■ysiem  o  usee.  ^  ^^  policy  of  the  law,  which  favoured  notoriety  in 

the  transfer  of  land,  but  also  gave  many  opportunities 
to  the  owner  of  an  equitable  estate  to  avoid  just  claims 

statutes  of  upon  him.  In  order  to  prevent  this,  several  statutes, 
known  as  the  Statutes  of  Pernors  (c),  were  passed  in 
the  reigns  of  Henry  the  Sixth  and  Henry  the  Seventh, 
the  object  of  which  was  to  put  the  cestui  qui  use  in 
the  same  position  as  if  seised  of  the  actual  possession 
at  law  (d) ;  but  since  they  did  not  suffice  for  the  pur- 
pose, the  Legislature  determined  to  strike  a  decisive 
blow  by  abolishing  trusts  of  land  altogether.     With 

statute  of  this  view  it  passed  the  famous  Statute  of  Uses,  the 
27th  Hen.  VIIL,  c.  10. 


(e)  From  prendre ^  to  take. 
{d)  3  Reeves,  364. 
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This  Act  began  by  declaring  that,  hj  the  common 
laws  of  the  reahn,  lands,  tenements,  and  hereditaments 
were  not  devisable  by  will,  nor  ought  to  be  trans- 
ferred from  one  to  another,  but  by  solemn  livery  of 
seisin,  matter  of  record,  or  writing  sufficient,  made 
hoTid  ficUj  without  covin  or  fraud ;  yet  that  nevertheless 
divers  and  sundry  imaginations,  subtle  inventions,  and 
practices  had  been  used,  whereby  the  hereditaments 
of  the  realm  had  been  conveyed  from  one  to  another 
by  fraudulent  feoffments,  fines,  recoveries,  and  other 
assurances,  craftily  made  to  secret  uses,  intents,  and 
trusts.  It  then  recited  the  various  evils  which  this 
practice  had  introduced,  and,  ^'to  the  eztirping  and 
extinguishment"  of  it,  enacted  (e),  that  where  any 
person  or  persons  should  stand  or  be  seised,  or  at  any 
time  thereafter  should  happen  to  be  seised,  of  and  in 
any  hereditaments  to  the  use,  confidence,  or  trust  of 
any  other  person  or  persons,  by  reason  of  any  of  the 
modes  of  assurance  mentioned  in  the  Act,  or  by  any 
other  manner  of  means,  every  such  person  that  had,  or 
should  have,  any  such  use,  confidence,  or  trust,  in  fee- 
simple,  fee-tail,  for  term  of  life,  or  for  years  or  other- 
wise, or  any  use,  confidence,  or  trust,  in  remainder  or 
reversion,  should  from  thenceforth  stand,  be  seised, 
deemed,  and  adjudged,  in  lawful  seisin,  estate,  and 
possession  of  and  in  the  same  hereditaments,  to  all 
intents,  constructions,  and  purposes  in  the  law,  of  and 
in  such  like  estates  as  they  had,  or  should  have,  in 
use,  trust,  or  confidence,  of  or  in  the  same ;  and  that 
the  estate,  title,  right,  and  possession  that  was  in  such 
person  that  was,  or  should  be,  seised  of  any  heredita- 
ments to  the  use,  confidence,  or  trust  of  any  person, 
should  from  thenceforth  be  deemed  to  be  in  him,  or 
them,  that  had,  or  should  have,  such  use,  confidence, 
or  trust,  after  such  quality,  manner,  form,  and  con- 
dition as  the  person  seised  had  before,  in  or  to  the  use, 
confidence,  or  trust  that  was  in  him. 

(e)  &  I. 
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UseB  now  re- 
cognifled  by 
the  law. 


Boles  of  law 
relating  to 
uses. 


ist  Rule. 
No  use  of  a 
term. 


Nor  of  copy- 
holds. 


The  effect  of  this  enactment  was,  that  from  thence- 
forth the  estate  of  the  person  who  had  the  seisin  was 
merged  in  that  of  the  cestui  que  use,  who  now  took  an 
estate,  both  legal  and  equitable,  commensurate  with 
that  which  he  formerly  had  in  equity  only.  For 
example,  if  a  fee-simple  were  now  granted  to  A.  to 
the  use  of  B.,  this  would  operate  as  a  twofold  con- 
veyance; for  A.  would  still  take,  momentarily,  an 
estate  in  fee-simple,  because  he  would  have  a  grant 
good  under  the  common  law,  but  immediately  after- 
wards the  estate  would,  by  virtue  of  the  statute,  pass 
on  to,  and  remain  with,  B.  In  other  words,  uses 
were  now  turned  into  legal  possession.  It  resulted 
that  uses  were  henceforth  recognised  by  the  common 
law,  and  hence  a  direct  conveyance  to  a  purchaser  for 
value,  although  inoperative  to  pass  a  legal  estate  ac- 
cording to  the  rules  of  the  common  law,  would,  even 
at  law,  raise  a  use  in  his  favour.  Various  rules  were 
also  framed  in  respect  to  uses  taking  effect  under  the 
statute,  these  being  founded  on  the  wording  of  the 
Act.  Thus  the  statute  speaks  of  any  person  being 
seised  of  land  to  the  use  of  another ;  consequently  it 
was  held  that  there  could  not  be  a  use  of  an  estate  of 
which  a  person  cannot  be  seised.  Now  we  know  that 
terms  of  years  do  not  give  a  seisin.  Hence,  although 
a  man  may  stand  seised  of  a  fee-simple  to  the  use  of 
another  for  a  term  of  years,  there  cannot  be  a  use  of 
a  term  which  has  been  already  created :  so  that  if  an 
existing  term  were  assigned  to  A.  to  the  use  of  B.,  this 
would  not  have  the  effect  of  conferring  any  legal 
estate  upon  B.  Nor  does  the  statute  apply  to  copy- 
holds. For  if  uses  were  permitted  to  be  limited  of 
such  estates,  there  would  be  a  transmutation  of  posses- 
sion by  the  sole  operation  of  the  law,  which  would  be 
contrary  to  the  nature  of  copyhold  tenure ;  it  being  a 
principle  of  that  tenure  that  the  lands  cannot  be 
aliened  without  the  consent  of  the  lord  (/). 


(/)  I  Sand.  Uses,  249-50 ;  Rowdtn  v.  MaUUry  Cro.  Car.  42,  44. 
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Again,  the  statute  speaks  of  being  seised  to  the  2nd  Rule, 
use  of  any  other  person.     Therefore,  the  person  seised  be seUedtothe 
to  the  use  must  not  be  also  the  cestui  que  use;  for '**« <>' ^"™*®^^- 
in  that  case  he  does  not  take  anything,  except  there 
be  a  direct  impossibility  for  the  use  to  take  effect  at 
Common  Law  {g).    Consequently,  if  there  were  a  grant 
to  A.  and  his  heirs,  to  the  use  of  A.  and  his  heirs,  he 
would  take  the  legal  estate  by  force  of  the  common 
law,  without  any  need  of  the   statute,  and  the  use 
would  not  therefore  be  "  executed  "  or  take  effect  by 
the  statute  (A). 

It  is  also  necessary  that  the  use  be  one  in  esse,  in  3rd  Rule, 
possession,  reversion,  or  remainder :  thus,  a  man  can-  ef«e. 
not  covenant  to  stand  seised  to  the  use  of  another  of 
such  land  as  he  shall  afterwards  purchase  (i).     The 
use  may,  however,  be  either  express  or  implied,  for  But  may  be 
the  statute  speaks  of  a  trust  or  confidence  ss  well  as  of  ^p^^**' 
a  use ;  and  the  law  will  therefore  imply  a  use  in  many 
cases  where  equity  would  formerly  have  implied  a  trust. 
A  simple  instance  of  an  implied  use  occurs  if  A.  has 
conveyed  land  to  B.,  a  stranger,  without  any  consi- 
deration, and  without  any  declaration  of  a  use.     In 
that  case  there  will  be  implied  a  "  resulting  use  "  to 
A.,  and  B.  will,  in  fact,  take  nothing.     For  although 
the  conveyance  to  him  will  give  him  the  legal  estate 
momentarily,  the  resulting  use  will,  by  virtue  of  the 
statute,  immediately  take  it  back  from  him,  and  give 
it  again  to  A. 

Lastly,  the  statute  provides  that  the  estate  of  the  4tli  Rule, 
person  seised  of  any  use  is  to  be  deemed  to  be  in  him  Use  cannot  be 

*  "^  greater  than 

that  had  the  use,  after  such  quality  as  the  person  seised  the  seiBin. 
to  his  use  previously  had.     It  follows  that  the  cestui 
que  use  cannot  have  an  estate  more  extensive  than  that 
out  of  which  the  use  is  raised.     Thus  if  land  be  con- 


07)  Bac.  Uses,  54. 

(A)  Samme*»  Cote,  13  Rep.  55  ;  Orme't  Cote,  L.  R.  8  C.  P.  281. 

{%)  Yelverton  v.  Tdvtrton,  Cro.  Eliz.  401 ;  I  Sand.  Uses,  94. 
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veyed  to  A-  for  life,  to  the  use  of  B.  for  life,  in  tail  or 
in  fee-simple,  the  estate  of  B.  cannot,  in  any  case, 
endure  after  the  death  of  A  (J), 

Re-eutabliah-         So  far  then  the  object  of  the  framers  of  the  statute 
mentoftru.t..  j^^  ^^  accomplished.     Usea  had  been  tamed  into 

possession,  and  brought  within  the  jurisdiction  of  the 
Common  Law ;  and  it  seemed  as  if  there  were  no  room 
left  for  trusts.  But  the  Court  of  Chancery  soon  con- 
trived to  re-establish  trusts,  and  to  bring  them  once 
more  under  its  exclusive  power.  For  the  Common 
Law  courts  still  adhered  to  their  system  of  recognising 
the  legal  owner  of  an  estate,  but  refusing  to  look 
beyond  him.  Thus,  if  land  were  now  conveyed  to  A., 
to  the  use  of  B.,  to  the  use  of  C,  the  Common  Law 
courts  fixed  upon  B.  as  the  legal  owner,  and  ignored 
the  existence  of  C.  For,  they  said,  there  cannot  be 
a  use  (that  is,  a  legal  possession)  upon  (or  after)  a 
use  (Jc) — ^a  construction  which  seems  opposed  to  the 
words,  as  well  as  to  the  spirit,  of  the  statute.  Not  so, 
however,  the  Court  of  Chancery.  This  Court  declared 
the  second  use  to  be  valid  in  equity,  and  compelled  B. 
to  act  as  trustee  for  C,  whom  they  now  called  the  cestui 
que  trusty  in  order  to  distinguish  him  from  the  cestui 
que  use.  Consequently,  the  only  difference  made  in 
equitable  estates  was  that  trusts  were  substituted  for 
uses,  and  the  cestui  que  trust  for  the  cestui  que  use. 
But  as  regards  legal  estates  the  statute  effected  far 
more  important  changes,  since  it  led  to  the  introduc- 
tion of  various  new  forms  of  limitations.  These,  how- 
ever, we  are  to  consider  in  subsequent  chapters,  and 
we  will  conclude  the  present  with  a  few  remarks  on 
the  subject  of  equitable  estates. 

Equitable  The  rules  relating  to  these  do  not  materially  differ 

from  those  which   govern    legal  estates,   for  it  is  a 


(j)  I  Sand.  Uses,  107. 

(*)  TyrreWt  Ctue,  Dyer,  155*. 
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maxiin  generally  receiyed,  that  Equity  adopts,  with 
reference  to  equitable  estates,  the  rules  of  law  appli- 
cable to  legal  estates  (/).  Our  task  will,  therefore, 
be  limited  to  pointing  out  the  principal  instances  in 
which  this  maxim  does  not  hold  good. 

The  first  which  we  have  to  notice  applies  to  the  Their  creation 
creation  and  transfer  of  equitable  estates.  We  have  ^  ™^  ^'" 
already  seen  that  every  legal  estate  of  freehold,  and 
most  terms  of  years,  must  be  created  by  deed.  But 
this  is  not  so  with  equitable  estates,  even  of  the 
highest  nature.  Suppose,  for  instance,  that  A.,  the 
owner  both  at  law  and  in  equity  of  an  estate  in  fee- 
simple,  agrees  to  sell  it  to  B.,  and  afterwards  refuses  to 
perform  his  agreement.  At  law,  A.  wiU  be  considered 
as  having  entered  into  a  contract,  for  the  breach  of 
which  the  law  will  punish  him,  by  making  him  pay  a 
sum  of  money  to  B.  by  way  of  damages.  But  the 
law  does  not  consider  that  the  estate  has  become  the 
property  of  B.  by  the  contract,  and  will  not  therefore 
compel  A.  to  give  him  a  deed  formally  evidencing 
that  fact.  Equity,  however,  considers  that,  from  the 
moment  when  the  agreement  was  made,  the  estate 
belonged  to  B.  and  the  purchase-money  to  A.  It 
will,  therefore  (subject  to  the  statutory  provisions  to 
be  presently  mentioned),  if  requested  by  B.,  and  pro- 
vided that  he  is  prepared  to  pay  the  purchase-money, 
compel  A.  to  give  him  that  legal  title  which  is  neces- 
sary to  perfect  his  estate.  A  mere  verbal  agreement 
to  buy  and  sell  may  therefore,  in  Equity,  apart  from 
statute,  operate  to  create  an  equitable  estate  in  fee- 
simple.  And  similarly,  if  the  owner  of  a  fee-simple 
were  verbally  to  declare  himself  a  trustee  for  A.,  or  to 
convey  his  estate  to  another,  with  verbal  directions  to 
hold  in  trust  for  A.,  A.  would  have  an  equitable  estate 
in  fee-simple  created  by  parol. 


(Q  I  Sand.  Uses,  2Sa 

N 
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But  the  power  of  Equity  to  act  npon  the  assumption 
that  an  equitable  estate  has  been  created  has  been 
statute  of  restricted  by  statute.  For  it  has  been  enacted  by  the 
Statute  of  Frauds  (m)  that  (n)  no  action  (a  term 
which  includes  a  suit  in  Equity)  shall  be  brought  to 
charge  any  person  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  of  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  note  or  memor- 
andum thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised ;  and  (0)  that 
all  declarations  or  creations  of  trusts  or  confidences  of 
any  lands,  tenements,  or  hereditaments  shall  be  mani- 
fested and  proved  by  some  writing,  signed  by  the 
party  who  is  by  law  enabled  to  declare  such  trust  (that 
is,  by  the  beneficial  owner  of  the  property  (p)  ),  or  by 
his  last  will  in  writing,  or  else  they  shall  be  utterly 
void  and  of  none  effect. 

Nor  is  there  anything  in  the  doctrines  of  Equity 
which  forbids  the  owner  of  an  equitable  estate  firom 
transferring  it  to  another  person  by  mere  word  of 
mouth.  But  here  again  the  Statute  of  Frauds  (q)  has 
interposed,  by  enacting  (r)  that  no  grants  and  assign- 
ments of  any  trust  or  confidence  shall  have  any  effect, 
unless  in  writing,  signed  by  the  i>arty  granting  or 
assigning  the  same.  Since,  however,  in  all  these  cases, 
the  writing  only  serves  to  prove  the  existence  of  the 
equitable  estate,  not  to  create  it,  the  Court  of  Chan- 
cery may  act  upon  a  writing,  although  it  professes 
to  prove  the  existence  of  an  equitable  estate  created 
some  time  previous  to  the  date  of  the  writing  (s) : 


(m)  29  Car.  II.  0.  3. 

(n)  S.  4. 

(o»  S.  7. 

(p)  Tiemey  v.  Wood,  19  Beav.  330. 

iq)   29  Car.  11.  0.  3. 

(r)  S.  9. 

(«)  Gardner  v.  Rowe,  2  S.  &  S.  346  ;  5  Rusa  258. 


OF  THE  STATUTE  OF  USES.  195 

and,  notwithstanding  the  words  of  the  Statute  of 
Frauds,  the  Court  will,  in  many  cases,  enforce  con- 
tracts not  evidenced  by  writing,  where  one  of  the 
parties  haa  subetantiaUy  performed  his  part  of  the 
contract  (t). 

It  will  be  observed  that  a  writing  is  all  that  is 
necessary,  in  any  case,  to  create  and  transfer  equitable 
estates,  but  it  is  the  practice  to  employ  the  same 
species  of  instrument  in  the  passing  of  legal  as  of 
equitable  estates  (u). 

Equity  also  requires,  in  general,  that  the  words  Form  of 
used  in  creating  or  transferring  an  equitable  estate 
should  be  the  same  as  those  necessary  in  the  case  of 
corresponding  legal  estates.  But  here  again  the  rules 
of  Equity  are  more  elastic  than  those  of  Law.  When 
there  is  a  conveyance  or  devise  of  an  estate  to  trus- 
tees upon  trusts  perfected  and  declared  by  the  grantor 
or  settlor,  and  said  therefore  to  be  "executed,"  the 
Court  will  not  interfere  to  give  the  grantee  or  devisee 
any  other  estate  than  that  which  the  words  of  the 
instrument,  read  in  their  strict  technical  sense,  pur- 
port to  confer.  If,  however,  the  trust  is  "  executory," 
that  is,  if  the  estate  is  given  to  a  trustee  with  direc- 
tions to  limit  it  in  a  certain  way,  the  Court  will  pay 
regard  to  the  plain  meaning  of  the  settlor  or  testator, 
although  it  may  not  have  been  expressed  in  the  most 
appropriate  words.  Thus,  in  an  early  case  (t?),  A. 
devised  land  to  trustees  upon  trust  on  the  marriage  of 
his  grand-daughter  to  convey  the  estate  to  her  for  life, 
with  remainder  to  the  issue  of  her  body.  Here, 
according  to  the  rule  in  Shelley's  Case  (w),  to  which  we 
have  before  adverted,  the  grand-daughter,  having  an 
estate  for  life,  followed  by  an  estate  to  the  heirs  of  her 


(t)  See  Letter  v.  Foxcroft,  and  the  notes  to  this  case,  i  L.  G.  828. 
(u)  Lewin  on  Trusts,  594. 

(v)  OUnorchy  v.  BotviUt^  Ca.  t  Talb.  3,  and,  with  notes,  i  L.  C.  i. 
(w)  I  Rep.  93. 
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mainderai-  always  be  the  result  of  some  direct  act  of  parties, 
^\ie«f  "^  ^  which  act  may  be  repeated  several  times.  Hence, 
there  can  be  only  one  reversion,  but  almost  any  num- 
ber of  remainders,  in  the  same  estate.  Thus,  if  land 
be  granted  to  A.  for  twenty-one  years,  and  after  the 
expiration  of  that  time,  or  (as  it  is  more  shortly  put) 
"  with  remainder  "  to  B.  for  life,  with  remainder  to  C. 
in  tail,  B.  and  C.  will  each  have  an  estate  of  fireehold 
in  remainder.  And  the  same  person  may  have  both 
a  remainder  and  a  reversion  in  the  same  estate.  If, 
for  instance,  a  tenant  in  fee-simple  grants  out  of  it  an 
estate  to  A  for  life,  with  remainder  to  himself  for  life, 
with  remainder  to  his  son  in  tail,  he  wiU  still  have  a 
reversion  in  fee-simple,  which  may  take  effect  after  the 
determination  of  the  estate  tail. 

Remainder  A  remainder  may  be  created  in  freeholds  or  copy- 

bydeed  orwiiL  holds  by  either  deed  or  will,  but  a  remainder,  properly 
But  no  re-       so  Called,  Cannot  be  created  in  a  term  of  yeaJrs.    For  a 

maindenna      ,  «  .  ,  _.  j  ^ 

term  of  yean,  term  ot  years  IS  personal  property,  and  personal  pro- 
perty is  essentially  the  subject  of  an  ownership  which 
is  absolute,  and  has  no  relation  to  property  in  others. 
If,  therefore,  the  owner  of  a  long  term  of  years  were 
to  create  out  of  it  a  series  of  terms,  each  to  take  effect 
after  the  determination  of  that  preceding  it,  these 
would  become  independent  interests,  complete  in 
themselves,  and  not  related  to  one  another.  And  if 
he  were  to  attempt  to  assign  the  term  to  one  person 
for  life,  and  limit  remainders  aftier  the  life  interest, 
the  assignee  for  life  would  get  the  whole  term,  how- 
ever long  it  might  be,  and  the  remainders  over  would 
be  invalid.  But  so  far  as  regards  limitations  of  terms 
of  years  by  will,  this  doctrine  has  been  modified  in 
modem  times;  for  a  limitation  in  a  term,  although 
after  a  life  interest  in  the  same  term,  can,  at  the 
present  day,  take  effect  if  created  by  way  of  executory 
devise,  the  explanation  of  which  will  be  attempted  in 
the  next  chapter. 
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The  few  remaining  remarks  which  we  have  to  make 
on  the  subject  of  a  reversion  apply  equally  to  a  remain- 
der, and  since  we  have  already  noticed  the  incidents 
of  these  estates  when  considering  the  subject  of  estates 
in  possession,  it  will  be  more  convenient  to  pass  on 
now  to  such  points  as  are  common  to  both  of  them, 
and  then  return  to  those  which  relate  to  remainders 
only. 

A  reversion  or  remainder  may  be  alienated  by  the  AiienRtionofa 
tenant  of  such  an  estate,  if  in  other  respects  competent,  remidnder!'  * 
by  either  deed  or  will.  And  if  transferred  to  the 
tenant  of  the  particular  estate,  it  is  said  to  be  "  re- 
leased "  to  him.  At  one  time,  the  transfer  of  a  rever- 
sion or  a  remainder  was  not  complete  unless  accom- 
panied by  the  "  attornment,"  or  formal  consent,  of  the  Attornment, 
tenant  in  possession  of  the  land.  Attornment  had  its 
origin  in  the  feudal  rule  which  prohibited  the  transfer 
of  a  fee  without  the  consent  of  the  tenant  from  whom 
military  and  other  services  were  due  to  his  feudal  lord. 
This  was  afterwards  extended  to  all  cases  where  a 
tenant's  rights  might  possibly  be  affected  by  a  transfer 
of  the  fee,  although  in  some,  as  for  instance  that  of  a 
tenant  for  life  and  remainder-man,  there  was  never 
any  feudal  relation  between  the  tenant  of  the  estate 
to  be  transferred  and  the  tenant  whose  consent  was 
made  requisite.  An  attornment  was  not,  however, 
necessary  in  those  cases  where  the  party  came  to  the 
reversion  by  matter  in  law,  as  heir,  &c.,  but  only 
where  he  acquired  the  reversionary  interest  by  his  own 
act  as  a  purchaser ;  and  even  then,  if  the  alienation 
were  by  fine,  the  tenant  was  not  allowed  to  fiiistrate 
the  act  of  the  Court  by  withholding  his  attornment. 
Nor  was  an  attornment  necessary  where  the  estate 
vested  by  the  Statute  of  Uses  or  of  Wills,  and  not 
under  an  instrument  taking  effect  by  the  Common  Law 
only  (c).     And  it  was  subsequently  enacted  by  the 

(e)  See  note  to  Brown  v.  Storey,  i  Man.  &  Gr.  128. 
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4  &  5  Anne,     4  &  5  Anne,  c.  3  (d)y  that  all  grants  or  conveyances  of 
^  ^'  any  manors  or  rents,  or  of  the  reversion  or  remainder 

of  any  messuages  or  lands,  should  be  as  good  and 
effectual,  to  all  intents  and  purposes,  without  any 
attornment  of  the  tenant  of  any  such  manors,  or  of  the 
land  out  of  which  such  rents  issued,  or  of  the  particu- 
lar tenant  upon  whose  particular  estates  any  reversion 
or  remainder  might  be  expectant,  as  if  their  attorn- 
ment had  been  had  and  made.  Provided  (e)  that  no 
such  tenant  should  be  prejudiced  or  damaged  by  pay- 
ment of  any  rent  to  any  such  grantor,  or  by  breach  of 
any  condition  for  non-payment  of  rent,  before  notice 
should  have  been  given  to  him  of  such  grant  by  the 
grantee. 

11  Geo.  II.  0,        This  statue  was  followed  by  the  1 1  Geo.  11.,  c.  19, 
^^'  which  (/),  in  order  to  put  a  stop  to  the  practice  of 

tenants  fraudulently  attorning  to  strangers  who 
claimed  a  title  to  the  estates  of  the  tenants'  landlords, 
enacted  that  all  and  every  such  attornment  of  any 
tenant  of  lands  or  hereditaments  should  be  absolutely 
null  and  void,  and  that  the  possession  of  their  land- 
lords should  not  be  deemed  to  be  in  any  way  affected 
thereby. 

DetenninAtion  A  reversion  or  remainder  may  also  cease  to  exist 
oraremaindw.  ^^  consequence  of  the  particular  estate  on  which  it 
depends  coining  to  an  end.  In  such  a  case,  the 
expectant  estate  will  either  become  an  estate  in  pos- 
session, and  thus  cease  to  be  a  reversion  or  a  remain- 
der; or  if,  in  the  case  of  a  remainder,  it  is  not 
capable  of  coming  into  possession,  it  may,  for  reasons 
to  be  presently  explained,  be  destroyed  altogether. 
And  we  have  already  seen  how  a  reversion  or  a  re- 
mainder, limited  after  an  estate  tail,  may  be  destroyed 


id)  S.  9. 
(e)  S.  10. 
(/>  S.  II. 
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by  virtue  of  the  Act  for  the  Abolition  of  Pines  and 
Recoveries  (g). 

Betaming  to  the  consideration  of  remainders,  as  Remainden 

1   i»  •  1  .  •j.j.j.ix.  xT-       divided  into 

apart  from  reversions,  we  have  to  point  out  that  they  vested  and 
may  be  divided  into  the  two  principal  classes  of  Vested  Contingent. 
Remainders  and  Contingent  Remainders.  Supposing  y^ted  re- 
that  an  estate  is  given  to  A.  for  life,  with  remainder  "^*i^^®''' 
to  B.,  a  living  person,  in  fee-simple ;  then  B.'s  estate 
is  always  ready  to  become  an  estate  in  possession, 
whenever  A.'s  estate  may  come  to  an  end.  His  estate 
is  therefore  said  to  be  a  "  vested "  remainder,  being 
fixed,  as  Blackstone  puts  it,  to  come  to  some  deter- 
minate person  after  the  particular  estate  is  spent,  and 
there  being  nothing  which  can  defeat  it,  or  set  it 
aside  (A).  But  if  the  remainder  be  given,  not  to  Example  of  a 
B.,  but  to  B.'s  eldest  son,  and  B.  is  at  that  time  mainder^ 
a  bachelor,  then  the  case  is  different.  For  it  is, 
in  general,  necessary  that  every  estate  limited  by 
way  of  remainder  should  become  an  estate  in  pos- 
session at  the  moment  when  the  particular  estate 
which  precedes  it  comes  to  an  end;  otherwise  it 
will  fail  of  effect  altogether.  Now,  in  the  case  sup- 
posed, B.  may  never  have  a  son,  or  even  if  he  has, 
that  son  may  not  be  bom  until  afber  the  determination 
of  A.'s  life  estate.  It  is  evident,  therefore,  that  until 
B.'s  son  is  bom,  or  until  A.  dies  (whichever  event 
happens  first),  it  is  possible  that  the  estate  in 
remainder  may  fail  for  want  of  compliance  with  the 
rule  above  stated.  It  is  consequently  said  to  be  ^'  con- 
tincfent,"  as  distinfiniished  from  that  '^vested"  re- 
maCde;  which  we  W  already  defined.  But  if  B.'s 
son  is  bom  in  the  Ufetime  of  A.,  from  that  moment 
there  is  an  ascertained  owner  of  the  remainder,  which 
will  thereupon  cease  to  be  contingent,  and  become 
vested. 


iff)  3  &  4  Wm.  IV.  c  74. 
{h)  2  BL  Com.  168. 
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A  remainder  may  also  be  oontmgent  when  the  per- 
son to  whom  it  is  limited  is  in  existence,  but  the  estate 
is  only  to  vest  on  the  happening  of  some  vagae  and 
uncertain  event.  As  where  land  is  given  to  A.  for 
life,  and  in  case  B.  survives  him,  then  with  remainder 
to  B.  in  fee :  there  B.  is  a  certain  person,  but  the  re- 
mainder to  him  is  a  contingent  remainder,  depending 
upon  a  dubious  event,  namely,  the  uncertainty  of  his 
surviving  A.  During  the  joint  lives  of  A.  and  B.  it  is 
contingent ;  and  if  B.  dies  first,  it  never  can  vest ;  but 
if  A.  dies  first,  the  remainder  to  B.  becomes  vested  (i). 
And  if  A.'s  estate  were  to  come  to  an  end  by  any  means 
during  his  lifetime,  B/s  estate  would  still  be  contingent 
BO  long  as  A.  continued  to  live.  We  see  therefore  that 
it  is  the  present  capacity  of  taking  effect  in  possession, 
if  the  possession  were  to  become  vacant,  which  dis* 
tinguishes  a  vested  remainder  bom  one  which  is  con- 
tingent (j). 

Rules  for  the  We  come  next  to  the  rules  which  relate  to  the  crea- 
BMSaderfc  "'  ^^^^  ^^  remainders,  premising  that  remaiuders  may 
be  limited  to  take  effect  either  with  or  without  the 
instrumentality  of  a  use  (thus  the  remainder  may  be 
limited  to  A.  and  his  heirs,  or  to  B.  and  his  heirs  to 
the  use  of  A.  and  his  heirs),  but  that  the  same  rules 
apply  in  either  case. 

xst  Rule.  A  The  first  rule  which  we  will  notice  is  that  whenever 
est^  must  be  ^  remainder  is  created  there  must  also  be  created  a 
created  at  the  preceding  particular  estate   (k\     This  indeed  follows 

same  time  mt,  -i.  /.  t 

the  re-  fi*om  the  defimtion  of  a  remainder  as  an  estate  which 

is  to  be  enjoyed  after  another  estate  is  determined. 


mainder. 


and  Rule.  Re-  The  next  rule  is,  that  every  remainder  must  be  so 
S?aitdet™r^  limited  as  to  wait  for  the  determination  of  the  par- 
mination  of      ticular  estate  before  it  is  to  take  effect  in  possession, 


(t)  2  Bl.  Com.  170. 

(j)  Fearae,  G.  R.  216;  Boraaton^a  Caae,  3  Kep.  20<^. 

(k)  2  Bl.  Ck)m.  165. 
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and  not  to  take  effect  in  prejudice  or  exclusion  of  the  particular 
preceding  estate  (/).  Also,  that  no  remainder  can  be  cLmot  be 
limited  after  an  estate  in  fee-simple.  These  proposi-  1^*^  'J^*®''  * 
tions  are,  like  our  previous  rule,  derived  from  the  defini- 
tion of  a  remainder.  For  as  to  the  first,  we  have  just 
mentioned  that  a  remainder  is  an  estate  which  is  to 
be  enjoyed  after  another  estate  is  determined.  We 
pointed  out  also  in  our  chapter  on  estates  for  years, 
that  no  one  but  a  reversioner  could,  at  Common  Law, 
take  advantage  of  a  condition;  a  proviso,  therefore, 
giving  this  advantage  to  a  remainder-man  would  be 
void,  as  would  also  the  estate  dependent  on  the  proviso. 
And  as  to  the  second,  a  fee-simple  is  the  greatest 
estate  which  can  be  enjoyed;  the  tenant  of  it  has 
consequently  the  whole  of  the  estate,  and  a  remainder, 
which  is  only  a  portion,  or  residuary  part,  of  an  estate, 
cannot  be  reserved  after  the  whole  is  disposed  of  (m). 

If  the  remainder  is  vested,  any  estate  greater  than  3^  ^^e. 
an  estate  at  will  will  serve  as  the  particular  estate ;  estate  supoort- 
but  this  is  not  always  the  case  as  regards  contingent  ^nt^^wit  re- 
remainders.     For  the  feudal  law  attached  great  im- maunder  must 
portance  to  the  seisin  or  feudal  ownership  of  land 
being  a  matter  both  of  notoriety  and  of  certainty.     It 
therefore  held  that  the  seisin  of  land  must  never  be 
in  abeyance,  and  consequently  forbade  the  transfer  of 
any  estate  of  freehold,  unless  accompanied  by  feoffinent 
and  livery  of  seisin,  that  is,  by  the  open  and  immediate 
transfer  of  the  estate  to  some  ascertained  person.     It 
followed  that  no  estate  of  freehold  could  be  granted 
nnless  it  were  to  commence  at  the  moment  of  the 
grant  (since  a  man  could  not  make  present  delivery 
of  a  future  estate),  but  must  take  effect  in  possession, 
in   reversion,   or  in  remainder.     This  rule  did    not, 
however,  apply  to  leases,  which,  being  estates  of  an 
inferior  nature,  did  not  carry  with  them  the  seisin  of 


(1)  Feame  G.  B.  261. 
(m)  2  Bl.  Com.  164. 
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the  land,  did  not  therefore  require  livery  of  seisin,  and 
might  consequently  be  granted  to  commence  at  some 
future  time  (n).  Supposing,  then,  that  the  owner  of 
an  estate  in  fee-simple  had  (i)  granted  out  of  it  an 
estate  to  A.  for  life ;  or  (2)  granted  an  estate  for  years 
to  B.  with  remainder  to  A.  for  life;  or  (3)  granted 
an  estate  to  A.  for  life,  with  remainder  to  B.  in  fee- 
simple.  In  the  first  case  he  would  have  had  to  make 
livery  of  seisin  to  A. ;  in  the  second  case  he  would 
have  had  to  make  it  to  B.,  as  the  bailiff  or  agent  of 
A.,  and  to  take  effect  for  the  benefit  of  A.'s  estate; 
and  in  the  third  case  he  would  have  had  to  make  it 
to  A.,  and  this  would  have  taken  effect  for  the  benefit 
of  B.'s  estate  as  well  as  that  of  A. 

If  the  remainder-men  in  the  second  and  third  of 
our  cases  were  ascertained,  living  persons,  or,  in  other 
words,  if  their  remainders  were  vested,  this  would  be 
simple  enough.  Nor  would  there  be  any  diflBculty  in 
our  third  case,  even  if  the  remainder  were  contingent, 
since,  as  we  said,  livery,  of  seisin  could  be  made  to  A- 
But  it  would  be  otherwise  if  the  remainder  limited  in 
our  second  supposed  case  were  contingent  For  R 
could  not  receive  livery  of  seisin  as  the  agent  of  a 
non-existent  person ;  livery  of  seisin  could  not,  there- 
fore, be  made  to  any  one,  and  consequently  the  con- 
tingent remainder  would  be  invalid,  because  the  rule  | 
which  required  delivery  of  the  seisin  on  the  creation 
of  every  estate  of  freehold  had  not  been  complied  with. 
And  though  estates  of  freehold  may  now  be  transferred 
without  livery  of  seisin,  this  rule  of  law  as  to  con- 
tingent remainders  continues  unaltered.  Hence  we 
arrive  at  another  rule,  namely:  That  the  particular  i 
estate  supporting  a  freehold  contingent  remainder  must 

itself  be  freehold.  j 

I 

4th  Rale.   No      The  next  rule  to  be  considered  relates  also  exclu- 

remainder  to       .  .  .  ! 

Uiue  of  unborn  sively  to  Contingent  remainders.     These  remainders 

(n)  Bartoick^a  C«e,  5  Rep,  93*>. 
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were  not,  at  one  time,  permitted  at  all,  the  law  not  person  foUow- 
allowing  an  estate  in  land  to  be  given  to  a  person  who  ufe  to  suoh^' 
might  possibly  never  exist.  Afterwards,  however,  p®"*^"* 
they  were  recognised,  subject  to  the  rules  which  we 
have  stated.  But  a  trace  of  the  old  prejudice  against 
them  was  to  be  found  in  a  rule  which  was  in  force  in 
Coke's  time  (o),  and  which  prohibited  any  remainder 
which  depended  upon  the  coming  into  existence  of 
two  unborn  people,  or,  as  it  was  said,  endeavoured  to 
limit  a  possibility  after  a  possibility.  This  rule  was 
not,  it  would  seem,  applied  from  any  fear  of  such  a 
limitation  acting  as  a  restraint  on  alienation  (j>\  and 
since  the  only  cases  to  which  it  was  lijcely  to  apply 
are  those  in  which  an  endeavour  is  made  to  keep  the 
same  estate  inalienable  in  the  same  direct  line  of 
descent,  it  only  survives  (q)  in  a  modified  form  de- 
rived from  the  general  principle.  The  rule  in  its  pre- 
sent shape  may  be  stated  as  follows : — If  an  estate  is 
limited  to  an  unborn  person  for  life,  with  remainder 
to  the  children  of  such  unborn  persons,  this  remainder 
is  absolutely  void  (r).  Hence,  if  an  estate  be  given  to 
A.,  a  bachelor,  for  life,  with  remainder  to  his  son  for 
life,  with  remainder  to  that  son's  son,  this  last  re- 
mainder cannot  take  effect.  The  operation  of  the  Cu  pru  doo- 
above  rule  is,  however,  mitigated  in  one  particular*'^®' 
case,  by  the  application  of  what  is  known  as  the  Cy 
pres  doctrine.  For  it  sometimes  happens  that  in  a 
will  an  estate  is  given  by  words  which,  although  when 
read  in  their  strictly  technical  sense  they  confer  an 
estate  for  life  only  on  an  unborn  person  with  remainder 
to  his  issue  in  tail,  are  considered  by  the  courts  to 
show  that  the  testator's  primary  object  was  that  the 
land  should  continue  in  the  issue  of  the  first  taker, 
and  that  the  mode  in  which  the  issue  should  take  it 


(o)  See  2  Rep.  51^ 

(p)  See  jadgmeotof  Lord  Broagham  in  CoU  v.  Sewdlj  2  H.  L.  G.  23a 
{q)  See  OoU  ▼.  Sewdl,  4  Dm.  ft  War.  i,  32. 

(r)  Feame,  G.  R  502  ;  Spencer  v.  MarlborouaKt  3  Bro.  P.  G.  232 ; 
Brvdendl  v.  JSlvfeSt  i  East,  442,  452  note  (c),  and  453. 
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was  a  secondary  object  (s).  In  such  a  case,  the  courts 
will  give  effect  to  his  intention,  as  nearly  as  possible  (t), 
by  advancing  the  estate  given  by  the  will  to  the  first 
taker,  and  holding  that  he  has  an  estate  tail,  thus 
leaving  his  issue  a  chance  of  succeeding  him  as 
tenants  in  tail  (u).  But  this  indulgence  is  only  shown 
where  such  limitations  are  endeavoured  to  be  made  by 
will  (v),  and  is  not  extended  to  cases  where  the  testa- 
tor has  shown  an  unmistakable  intention  to  infringe 
the  rule  of  law,  as  where  it  is  clearly  intended  that 
the  first  unborn  person  should  take  as  tenant  for 
life  {w)^  or  that  the  second  should  take  as  tenant  in 
fee-simple  (x). 

Rule  as  to  Besides  the  above  rules  relating  to  the  creation  of 

tinJSftl'^''' remainders,  there  is  another  which  has  reference  to 
mamden.  contingent  remainders  after  they  have  been  created, 
and  stUl  affects  them  to  a  certain  extent,  although  it 
has  been  considerably  limited  by  recent  legislatioa 
Every  vested  remainder  is,  by  its  definition,  capable 
of  taking  effect  in  possession  whenever  the  particular 
estate  determines,  and  continues  therefore  to  exist  as 
an  estate,  though  not  as  an  estate  in  remainder,  after 
the  particular  estate  has  come  to  an  end.  But  a 
contingent  remainder,  in  such  a  case,  is  still  unable  to 
become  an  estate  in  possession,  and  formerly  would 
have  perished  altogether  for  want  of  a  particular  estate 
to  carry  the  seisin  of  the  land.  The  particular  estate 
may  come  to  an  end  by  being  merged  in  a  greater 
estate,  or  it  may  come  to  a  natural  termination ;  and, 
up  to  the  passing  of  recent  statutes  (y)y  it  might  also, 
under  some  circumstances,  have  been  forfeited  to  the 
s&gVict.  0.   Crown.    The  8  &  9  Vict.  c.  106,  protected  contingent 

io6. 

(i)  Fearne,  0.  R.  204 ». 

(0  CV  pr^. 

{u)  See  Doe  v.  Aplin,     T.  R.  82  ;  Doe  v.  ffaUey,  8  T.  R.  5. 

(r)  See  Brudenell  v.  Blvoes,  7  Ves.  381,  389. 

{to)  Seaward  v.  WiUock^  5  East,  198. 

\x)  Hale  V.  Pew,  25  Beav.  335. 

(y)  33  &  34  Vict.  c.  23  ;  42  &  43  Vict.  c.  59. 
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remainders  against  destruction  by  the  merger  or  for- 
feiture of  their  particular  estates  by  enacting  (z)  that 
a  contingent  remainder  existing  after  the  3  ist  Decem- 
ber 1 846,  should  be,  and  if  created  before  the  passing 
of  the  Act  should  be  deemed  to  have  been,  capable 
of  taking  effect,  notwithstanding  the  determination  by 
forfeiture,  surrender,  or  merger  of  any  preceding  estate 
of  freehold,  in  the  same  manner  in  cdl  respects  as  if 
such  determination  had  not  happened. 

This  Act,  it  will  be  observed,  did  not  meet  the  case 
of  a  contingent  remainder  failing  by  reason  of  the 
natural  determination  of  its  particular  estate  (a),  nor, 
indeed,  would  it  have  been  desirable  to  do  so,  unless 
some  time  were  fixed  within  which  the  contingent 
remainder  must  vest,  as  otherwise  land  could  be 
rendered  inaU^nable  for  any  length  of  time.  Now, 
however,  it  is  enacted  by  the  40  &  41  Vict.  c.  33  40&41  Vict. 
(which  was  passed  on  the  2nd  August  1877),  that^^^' 
every  contingent  remamder  created  by  any  instru- 
ment  executed  after  the  passing  of  the  Act,  or  by  any 
will  or  codicil  revived  or  republished  by  any  will  or 
codicil  executed  after  that  date,  in  tenements  or  here- 
ditaments of  any  tenure,  which  would  have  been  valid 
as  a  springing  or  shifting  use  or  executory  devise  or 
other  limitation,  had  it  not  had  a  sufficient  estate  to 
support  it  as  a  contingent  remainder,  shall,  in  the 
event  of  the  particular  estate  determining  before  the 
contingent  remainder  vests,  be  capable  of  taking  effect 
in  all  respects  as  if  the  contingent  remainder  had 
originally  been  created  as  a  springing  or  shifting  use 
or  executory  devise  or  other  executory  limitation. 
The  nature  of  the  other  forms  of  limitation  referred 
to  in  the  Act  will  be  considered  hereafter.  For  the 
present  it  will  be  enough  to  say  that  every  contingent 
remainder  to  which  the  Act  applies  is  thereby  pre- 


{z   S.  8. 

(a)  See  Cunliffe  v.  Brancker,  3  Ch.  D.  393. 


20S  OF   CORPOREAL   HEREDITAMENTS. 

served  from  destruction  owing  to  the  termination  of 
its  particular  estate,  provided  that  the  remainder  has 
been  so  limited  that  it  must  take  effect,  if  at  all, 
within  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards. 

Child  en  ventre      In  the  Construction  of  the  rule  which  required  every 
M  mire.  contingent  remainder  to  vest  on  or  before  the  deter- 

mination of  its  particular  estate,  it  was  well  settled 
that  a  child  begotten,  but  not  bom,  or,  as  the  legal 
phrase  is,  en  ventre  sa  mSre,  should  be  considered  as 
being  already  in  existence.  This  was  not  the  case 
formerly,  and  the  way  in  which  a  change  in  the  old 
law  was  brought  about  was  somewhat  curious.  In  a 
case  (b)  tried  in  the  sixth  year  of  William  and  Maiy, 
a  father  had  devised  an  estate  to  his  son  for  life,  with 
remainder  to  that  son's  sons  in  tail  The  son  died  with- 
out having  had  a  son  born  to  him,  but  leaving  his  wife 
pregnant  of  a  child,  who  was  afterwards  bom  and 
proved  to  be  a  son.  The  Courts  of  Common  Pleas  and 
of  Queen's  Bench  were  unanimous  in  holding  that  the 
grandson,  not  having  been  born  at  the  expiration  of 
the  estate  for  life,  could  not  take  the  estate  tail 
This  decision  was,  however,  afterwards  reversed  by 
the  House  of  Lords,  contrary  to  the  opinion  of  all  the 
judges.  But  the  House  of  Commons,  in  reproof  of 
what  they  considered  an  assumption  of  legislative 
authority  by  the  Lords,  brought  in  a  bill  which  was 
IO&  II  Wm.  passed  as  the  lo  &  1 1  Wm.  &  Mary,  c.  22,  and  which 
enacted  that  when  any  estate,  by  any  marriage  or 
other  settlement,  should  be  limited  in  remainder  to 
the  first  or  other  son  of  the  body,  or  to  the  daughter 
or  daughters  of  any  person,  with  any  remainders  over, 
any  son  or  daughter  of  such  person,  born  after  the 
decease  of  his  or  her  father,  should  take  such  estate 
60  limited  to  the  first  or  other  sons,  or  to  the  daughter 
or  daughters,  in  the  same  manner  as  if  bom  in  the 

(6)  Reeve  y.  Long,  SaUc  227. 


k  M.  0.  22. 
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lifetime  of  his  or  her  father.  And  it  is  now  laid 
down  as  a  fixed  principle,  that  when  such  consideration 
would  be  for  his  benefit,  every  child  en  ventre  sa  mere 
is  to  be  considered  as  absolutely  bom  (c). 

It  may  assist  the  reader  if  we  pause  here,  in  order 
to  recapitulate  the  rules  which  we  have  deduced  as 
governing  the  existence  of  remainders.     They  are : 

1.  That  whenever  a  remainder  is  created,  there  must 
also  be  created  a  preceding  particular  estate. 

2.  That  every  remainder  must  await  the  determina- 
tion of  its  particular  estate,  and  that  no  remainder  can 
be  limited  after  an  estate  in  fee-simple. 

3.  That  the  particular  estate  supporting  a  freehold 
contingent  remainder  must  itself  be  freehold. 

4.  That  no  remainder  can  be  limited  to  an  unborn 
person  for  life,  followed  by  an  estate  to  the  issue  of 
such  unborn  person.     And, 

5.  That,  subject  to  the  provisions  already  noticed  of 
the  8  &  9  Vict.,  c.  lo6,  and  the  40  &  41  Vict.,  c.  33, 
every  contingent  remainder  must  vest  before  or  at 
the  moment  when  the  precedent  particular  estate  is 
determined. 

It  should  be  mentioned,  at  this  stage  of  our  subject, 
that  the  strict  rules  which  applied  to  remainders,  pro- 
perly so  called,  were  not,  even  in  early  times,  enforced 
against  limitations  created  by  a  will  which  sought  to 
give  estates  by  way  of  remainder.  For  wills  have 
been  always  more  leniently  construed  than  deeds,  and 
consequently  from  an  early  date  it  was  allowable  to 
make  by  will  a  limitation,  distinguished  as  an  ''  execu- 
tory devise,"  which  would  have  failed  altogether  if 
inserted  in  a  deed.  But  executory  devises  having, 
since  the  passing  of  the  Statute  of  Uses  (d),  been 
brought  within  the  rules  which  govern  limitations 

(c)  Watkiiu  on  Desoents,  iSo ;  Doe  v.  Olarhe,  2  H.  Bl.  399 ;  Mogg  r, 
Moga,  I  Mer.  654 :  Trorcer  v.  BuU9^  I  S,  ft  S.  l8i, 
{d)  27  Hen.  VIII.  c  10. 

*  0 
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taking  eflfect  under  that  Act,  we  will  content  ourselves 
for  the  present  with  noticing  the  fact  of  their  exist- 
ence, and. reserve  the  consideration  of  them  for  the 
next  chapter. 


Alienation  of 
possibility 
coupled  with 
an  interest. 


Keal  Property 

Amendment 

Act. 


Wills  Act. 


We  have  alreadj  spoken  generally  of  the  alienation 
of  remainders,  hut  must  add  a  few  words  on  this  point 
with  reference  to  contingent  remainders.  Such  of 
these  as  are  contingent  on  the  birth  of  some  unborn 
person  are  evidently  inalienable.  But  one  which 
depends  upon  the  happening  of  a  future  event  (as,  to 
repeat  a  former  example,  an  estate  given  to  A.  for 
life,  and  if  B.  survives  him,  then  to  B.  in  fee),  and 
which  is  sometimes  spoken  of  as  a  possibility  coupled 
with  an  interest,  is  in  a  different  position.  In  early 
times,  indeed,  it  could  not  be  disposed  of  either  by 
deed  or  by  will  (e).  Afterwards,  however,  it  became 
disposable  by  will  (/),  and  now  it  has  been  enacted 
by  the  Eeal  Property  Amendment  Act  {g)  that  a 
possibility  coupled  with  an  interest,  in  any  tenements 
or  hereditaments,  of  any  tenure,  whether  the  limita- 
tion of  such  interest  or  possibility  be  or  be  not  ascer- 
tained, may  be  disposed  of  by  deed.  And  the  Wills 
Act  (A)  provides  that  the  power  of  disposition  by  will 
shall  extend  to  all  contingent  interests  in  any  real  or 
personal  estate,  whether  the  testator  may  or  may  not 
be  ascertained  as  the  person,  or  one  of  the  persons, 
in  whom  the  same  may  become  vested,  and  whether 
he  may  be  entitled  thereto  under  the  instrument  by 
which  the  same  respectively  were  created,  or  under 
any  dispositions  thereof  by  deed  or  wilL 


Trustees  to  *  The  fact  that  a  contingent  remainder  was  destroyed 
tin^enrre^*^  if  not  Capable  of  vesting  at  the  moment  when  the 
mainders.        particular  estate  came  to  an  end,  made  it  necessary 


(e)  BUhop  y.  Founta^nf,  3  Lev.  427. 

(/)  £oe  V.  Jonett  i  H.  BL  3a 

ig)  S  kg  Vict  o.  106,  s.  6. 

(Aj  7  Wm.  IV.  and  i  Vict  c.  26*  a.  3. 
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formerly  to  take  special  precautions  with  reference  to 
this  point  For  the  particular  estate  might  be  de- 
stroyed by  some  act  of  the  tenant ;  as  if  he  did  any- 
thing which  caused  it  to  be  forfeited,  or  if  he  sur- 
rendered it  to  the  owner  of  the  reversion,  or  obtained 
a  release  of  the  reversion  to  himself,  by  both  of  which 
means  the  particular  estate  was  merged  in  the  rever- 
sion. In  order  to  prevent  this,  it  was  usual  to  inter- 
pose another  estate  between  those  of  A.  and  of  his 
issue,  by  giving  to  trustees,  "  upon  trust  to  preserve 
contingent  remainders,"  an  estate  which  was  to  take 
effect  if  A.'s  estate  came  to  an  end  during  his  lifetime, 
and  in  that  case  to  endure  so  long  as  A.  lived.  By 
this  means  the  contingent  remainder  was  protected 
against  anything  which  A.  could  do ;  and  as  to  the 
trustees,  the  Court  of  Chancery  would  interfere  to  pro- 
hibit them  from  doing  anything  which  would  amount 
to  a  breach  of  their  trust  (i). 

But  limitations  to  trustees  in  order  to  preserve  Now  nn- 
contingent  remainders  have  been  rendered  unneces- 
sary by  the  provisions,  already  cited,  of  the  8  &  9 
Vict,  c.  106.  Hence,  the  only  contingent  remainders 
now  liable  to  be  destroyed  by  the  determination  of 
their  particular  estates  are  those  which  do  not  come 
within  the  40  &  41  Vict,  c.  33, — a  number  which 
is  naturally  constantly  diminishing,  and  perhaps  in 
time  may  altogether  cease  to  exist. 


(t)  See  Moody  v.  Wtdiera,  16  Yes.  283 ;  Biiooe  y.  Perkina,  i  Yes.  & 
B.  485. 
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CHAPTER  X. 


OF    AN   EXECUTORY   INTEKEST. 


Executory  in-  EXECUTORY  interests,  the  explanation  of  which  will  be 
™nie  o?tb"  attempted  in  this  chapter,  came  into  existence  as  a 
statuteofUBea.  consequence  of  the  passing  of  the  Statute  of  Uses  (a). 
unler  the  *^  They  may  be  created  by  deed  or  by  will.    If  by  deed, 

wuir**  ^'  ^^  ^^^y  ^^^^  ^^^  ^*^®  effect  by  virtue  of  the  statute ;  but 
if  by  will,  they  may  or  may  not  be  limited  so  to  take 
effect  by  way  of  use  (6).  We  will  begin  vdth  the 
consideration  of  those  executory  interests  which  are 
created  under  the  statute. 

Executory  in-  It  has  been  already  shown  how  limitations  of  legal 
th7statute*of  ©statcs  by  way  of  remainder  are  subject  to  various 
Usei.  restrictive    rules,   amongst  which   we    may  specially 

mention  that  which  forbids  the  limitation  of  any  estate 
after  a  fee-simple,  and  that  which  compels  every  re- 
mainder to  await  the  determination  of  its  particular 
estate  before  it  can  take  effect.     Prior  to  the  passing 
of  the  Statute  of  Uses  (c),  uses,  being  subject  to  the 
rules  of  Equity  only,  might  be  limited  in  ways  not  per- 
Gouditionai     missible  in  the  case  of  legal  estates.     Thus,  if  land 
foro  the^''*    "  were  given  to  A.  and  his  heirs,  to  hold  to  the  use  of 
statute.  g   j^jjj  jjjg  heirs  until  the  happening  of  some  future 

and  uncertain  event,  and  then  to  the  use  of  C.  and 
his  heirs ;  the  Court  of  Chancery  would  compel  A-,  on 
the  happening  of  that  event,  to  hold  the  land  to  the 
use  of  C.  and  his  heirs  (d).    But  it  is  plain  that  this 

(a)  27  Hen.  VIII.  a  10. 
(6)  Gilb.  Utos,  356". 
(c)  27  Hen.  VIIL  c  lo. 
{d)  Feame,  C.  R.  3840. 
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limitation  was  one  which,  if  made  of  a  legal  estate, 
would  have  been  invalid,  as  being  obnoxious  to  the 
rules  to  which  we  have  just  referred. 

After  the  Statute  of  Uses  (e)  was  passed,  uses  con-  Limitations  by 
ferred  legal  as  well  as  equitable  estates;  limitations  JteAhe** 
of  them  became,  therefore,  subject  to  the  jurisdiction  »t<it«*«- 
of  law.  But^  nevertheless,  they  were  still  allowed  to 
retain,  in  a  great  measure,  the  freedom  which  they 
had  acquired  when  mere  creatures  of  Equity ;  for 
now,  if  land  were  limited  by  its  owner  to  the  use  of 
liimself  and  his  heirs  until  the  happening  of  some 
future  event,  and  then  to  other  uses,  this  would  be 
perfectly  good  (/),  although  it  would  be  a  limitation  • 
of  an  estate  after  a  fee-simple.  And  an  estate  may 
also  be  well  limited  by  means  of  uses,  although  it  is 
to  take  effect  by  destroying  a  preceding  estate,  and  is 
thus  opposed  to  the  rule  governing  remainders,  which 
requires  a  subsequent  estate  to  await  the  natural 
determination  of  that  which  precedes  it.  Thus,  a 
limitation  would  be  valid  by  which  an  estate  was 
given  to  A.,  to  hold  to  the  use  of  B.  until  C.  pays  a 
sum  of  money  (g),  or  until  B.  acquires  some  other 
property  (h),  with  a  proviso  that  on  the  happening 
of  either  of  these  events  the  estate  is  to  be  held  to 
the  use  of  C.  It  may  be  noticed  that  it  is  the  power 
of  limiting  an  estate  after  a  fee-simple  that  enables  a 
landowner  about  to  be  married  to  effect  a  settlement 
for  the  benefit  of  himself  alone  until  marriage,  and 
then  for  that  of  himself,  his  wife,  and  children. 

The  uses  by  means  of  which  executory  interests  can  Springing  and 
be  thus  created  are  divided  into  Springing  Uses  and  s***'**°k  ^•*** 
Shifting  Uses.     Springing  Uses  are  those  which,  as 
in  the  first  of  the  examples  just  given,  are  limited  to 


{e)  27  Hen.  YIIL  a  la 

(/)  WoodUgy,  Drwry,  Cm  Elic  439. 

(jy)  Uoyd  v.  CareWf  Prec.  Gh.  72. 

(A)  NicoO*  V.  Sh^fidd,  2  Bra  G.  G.  214  ;  Oarr  v.  ErroU,  6  East,  58. 
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arise  on  the  happening  of  a  future  event,  where  no 
preceding  use  is  limited ;  they  do  not,  consequently, 
take  effect  in  derogation  of  any  interest  other  than 
that  which  results  to  the  grantor,  or  remains  in  him 
in  the  meantime.  Shifting  uses  are  those  which, 
as  in  our  second  example,  do  take  effect  in  derogation 
of  some  other  estate ;  they  are  either  expressly  limited 
by  the  deed,  or  are  authorised  to  be  created  by  some 
person  named  in  the  deed  (t).  In  this  latter  case, 
the  person  so  named  acquires  a  Power  of  Appoint- 
ment, a  subject  which  it  will  be  more  convenient  to 
discuss  by  itself  later  on. 

Executory  De«     An  executory  interest  may  also  be  created  by  a  will, 
^^'  without  calling  in  the  aid  of  the  Statute  of  Uses  0)* 

and  is,  in  that  case,  distinguished  as  an  Executory 
Devise,  the  rules  which  govern  it  being  nearly,  if  not 
entirely  (k),  the  same  as  those  to  which  such  an  in- 
terest is  subject  when  created  by  way  of  use. 

Origin  of  Eze-      We  have  secu  that,  before  the  passing  of  the  statute, 
cutoryDeyiws.  ^j^^  ^^^  ^^  j^^^  ^^^^  ^   dcviscd,  whilst  the  legal 

estate  in  it^  as  a  rule,  could  not,  but  that  there  were 
some  exceptions  to  this  rule,  arising  out  of  special 
local  customs.  It  is  probable  that  where  land  could 
be  devised  under  a  custom,  limitations  of  it,  similar 
to  those  permitted  in  a  devise  of  uses  were  sometimes 
attempted  and,  from  the  liberality  which  our  courts 
have  always  adopted  in  the  construction  of  wills,  were 
often  allowed  (I).  When  the  Statute  of  Uses  (m)  was 
passed,  both  the  legal  and  equitable  estates  in  laud 
ceased,  for  a  time,  to  be  devisable ;  but  that  statute 
was  shortly  afterwards  followed  by  another  (n),  which 
permitted  all  land  held  in  socage  to  be  disposed  of  by 

{%)  Gilb.  17868,  152^. 

{j )  27  Hen.  VIIL  c.  lo. 

{h)  See  Fearne,  G.  R  40;  Gilb.  Uses,  350. 

(/)  Feame,  G.  R.  384  . 

{m)  27  Hen.  VIIL  c.  la 

(»)  32  Hen.  VIIL  c.  i. 
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will ;  and  when  the  greater  part  of  the  land  in  the 
kingdom  became  afterwards  subject  to  this  tenure  (o), 
devises  of  land  became  general  Under  these  circum- 
stances, the  courts  of  law  permitted  direct  limitations 
of  it  by  will,  similar  to  those  already  allowed  in  the 
creation  of  an  executory  interest  taking  effect  under 
the  Statute  of  Uses  (p).  But  it  is  to  be  remembered 
that  every  gift  of  real  estate  by  will  confers  a  use. 
For  since  every  devise  imports  a  consideration,  there 
is  also  an  implied  use,  by  the  Common  Law,  to  the 
devisee,  unless  there  is  an  express  use  to  some  other 
person,  in  which  case  the  express  use  must  prevail, 
and  is  executed  by  the  statute  (q). 

Blackstone  (r)  defines  an  executory  devise  of  lands 
as  such  a  disposition  of  them  by  will  that  thereby  no 
estate  vests  on  the  death  of  the  testator,  but  only  on 
some  future  contingency.  It  differs  (he  goes  on  to 
say)  from  a  remainder  in  three  very  material  points : 
1st,  That  it  needs  not  any  particular  estate  to  support 
it.  2nd,  That  by  it  a  fee-simple  or  other  less  estate 
may  be  limited  after  a  fee-simple.  3rd,  That  by  this 
means  a  remainder  may  be  limited  of  a  term  of  years, 
after  a  particular  estate  for  life  created  in  the  sama 
The  two  first  points  apply,  as  we  have  seen,  equally 
to  the  case  of  an  executory  interest    As  to  the  third,  Executory  de- 

'f  '  vue  of  a  term. 

we  have  already  said  that  such  a  limitation,  if  made 
by  deed,  would  give  the  whole  term  to  the  person 
named  as  tenant  for  life.  The  same  rule  was  formerly 
held  to  apply  also  if  the  limitation  were  made  by  will 
(«),  and  although  afterwards  the  remainder-man  was 
allowed  to  take  the  term,  provided  it  had  not  been 
alienated  by  the  first  taker  during  his  own  lifetime,  he 
had  no  remedy  if  it  had  been  so  disposed  of  {t).     But 

— -  -  -  ■  ■  J 

(0)  12  Car.  IL  a  24. 
ip)  27  Hen.  VIIL  a  la 

(9)  GUb.  XJaea,  356,  and  note  (2). 

(r)  2  BL  Com.  172. 

{$)  Love  T.  Windham,  i  Sid.  45a 

(1)  ilnoji..  Dyer,  74^, 
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later  on,  after  the  passing  of  the  Statute  of  Uses  (u), 
it  was  held  that  a  limitation  of  the  kind  which  we 
have  been  describing  was  to  take  effect  as  an  execu- 
tory devise,  and  not  as  a  remainder,  and  could  not  be 
destroyed  by  any  act  of  the  first  devisee  (v).  Such 
limitations  were  not,  however,  at  first  held  to  be  good, 
unless  all  the  persons  named  to  take  the  term  were  in 
being  and  alive  together  (w);  "so  that,"  as  it  was 
said,  "  all  the  candles  might  be  lighted  and  consumed 
together"  (x).  But  this  doctrine  was  subsequently 
overruled  (y),  and  it  is  now  settled  that  executory 
devises,  of  both  real  and  leasehold  estate,  are  subject, 
as  to  their  creation,  to  the  same  rules.  These,  again, 
apply  to  the  creation  of  all  executory  interests,  whether 
under  the  Statute  of  Uses  (z)  or  not,  and  we  will  next 
proceed  to  inquire  what  they  are. 


Rules  for  the 
creation  of 
executory  in- 
tereita. 


It  is  evident  that  limitations  by  way  of  executory 
interest  allow  much  more  freedom  of  action  than  is 
attainable  in  the  creation  of  remainders.  For  an 
estate  which  is  thus  limited  has  no  dependence  upon 
any  preceding  particular  estate,  but,  on  the  contrary, 
may  take  effect  by  destroying  it,  and  cannot  therefore 
be  affected  by  any  accident  which  may  befall  it. 
Being  thus  indestructible,  executory  interests  might, 
if  not  restrained  by  the  law,  be  so  created  as  to  render 
land  inalienable  for  a  very  long  period,  and  thus  cause 
what  is  known  as  a  perpetuity.  To  prevent  this  from 
being  done,  two  principal  rules  have  been  framed. 


xBt  Rule.  No  The  first  of  these  is,  that  when  an  estate  can  take 
terai^  w?ere'  effect  as  a  remainder,  it  shall  never  be  construed  to  be 
limiution  can  j^  executory  limitation  (a).    Thus  in  one  case  (6),  by 

(tt)  27  Hen.  Vni.  c  lo. 

{v)  Manning'i  Cate^  8  Rep.  94^  ;  Lam^*9  Cote,  10  Rep.  46^. 

(w)  Goring  v.  BiekenU^  2  Free.  163. 

{x)  2  BL  Com.  175. 

iy)  Ho¥fard  ▼.  Norfolk,  2  Free.  72,  80  ;  2  Jur.  Arg.  47. 

(z)  27  Hen.  VIII.  c.  10. 

(a)  CfoodtUle  v.  BiUington,  2  Doug.  753*,  757. 

(6)  Carwardine  y.  Carwardine,  Feame,  C.  R.  388,  ft  i  Eden,  27. 
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a  settlement  made  before  marriage  land  was  con-  take  effect  ai 
veyed  to  trustees  to  the  use  of  A.  for  life,  with"""^^*'* 
remainder  to  B.,  his  intended  wife,  for  life,  with 
remainder  to  their  issue  in  tail ;  but  with  a  proviso 
that  if  A.  should  die  leaving  such  issue,  and  not  having 
made  provision  for  any  of  them  during  his  lifetime, 
then  the  trustees  should  stand  seised  of  one  moiety  of 
the  settled  estate  upon  trust  for  the  benefit  of  such 
issue.  It  was  held  that  this  proviso  only  created  a 
contingent  remainder,  and  not  an  indestructible  exe- 
cutory interest  in  favour  of  such  of  the  issue  as  were 
left  unprovided  for.  For,  being  preceded  by,  and 
bound  to  await  the  determination  of,  a  particular 
estate,  it  was  capable  of  being  construed  as  a  re- 
mainder, and  came,  therefore,  within  the  rule.  And 
the  result  is  the  same  where  a  limitation  which  was 
originally  an  executory  devise  becomes  capable,  by 
some  change  of  circumstances,  of  being  construed  as  a 
remainder.  For  instance  (c),  land  was  devised  to  A. 
for  life,  with  remainder  to  B.  in  fee-simple ;  this  being 
followed  by  a  proviso  that  if  B.  should  happen  to  die 
before  A.,  and  A.  should  have  no  child  living  at  her 
death,  she  might  devise  the  premises  to  whom  she 
thought  proper.  B.  died  in  the  lifetime  of  A.  A.  had 
a  child  who  survived  her,  but  before  her  death  she 
sold  the  property  in  question,  having  previously  levied 
a  fine  with  proclamations,  a  process  which  was  at  that 
time  capable  of  destro}dng  contingent  remainders  (d), 
but  not  executory  interests.  And  it  was  held  that, 
although  at  the  death  of  the  testator,  and  until  the 
death  of  B.,  the  power  given  to  A.  to  devise  the  land 
to  such  persons  as  she  thought  proper  could  only 
operate  as  an  executory  devise,  yet  upon  the  death  of 
B.  the  character  of  the  limitation  changed.  For  it 
had  then  a  preceding  particular  estate  whose  deter- 
mination it  must  await,  and  was  consequently  a  con- 
tingent remainder,  and  well  barred  by  the  fine. 

(e)  Doe  V.  HoweU,  lo  B.  &  C.  191. 
{d)  Archer  $  Coh,  i  Rep.  66^  67s 
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andBnii.  The  Other  rule  to  which  we  have  referred  is  th&t 

toiTUmitatioD  generally  known  as  the  Bule  against  Perpetuities ; 
iri^Tjih'^  the  object  of  it  is  to  prevent  property  becoming 
Utm  in  beiug  inalienable  beyond  a  certain  period,  by  fixing  a  time 
jeantttei-  Within  which  every  ezecutoiy  limitation  must  take 
*      '  effect.     The  necessity  for  such  a  rule  became  apparent 

Bs  soon  as  executory  limitations  were  permitt&i,  but 
no  definite  period  appears,  at  first,  to  hare  been  fixed 
upon ;  the  courts  being  content,  for  a  while,  with 
defeating  various  attempts  at  creating  perpetuities  (e) ; 
as  where  land  was  given  in  tail,  with  a  proviso  that 
the  estate  should  be  forfeited  if  any  attempt  were 
made  to  bar  the  entail  (/) ;  where  it  was  given  to  a 
succession  of  unborn  children  for  life  (^) ;  or  where  it  | 

was  indeed   given  to  an  unborn  person  in  tail,  but  j 

with  a  proviso  that,  on  bis  being  bom,  his  estate  tail  I 

should  he  converted  into  one  for  life,  with  remainder 
(subject  to  similar  conditions)  to  his  issue  in  tail  (h). 
But  after  a  while  a  settled  rule  was  laid  down.  This 
is  founded  on  an  analogy  to  the  rule  of  law  relating  to 
remainders  which  forbids  the  gift  of  land  to  an  unborn 
peraon  for  life,  followed  by  any  estate  to  the  issue  of 
such  unborn  person.  Under  this  rule,  there  can  be 
no  greater  restraint  on  alienation  than  that  which 
may  be  effected  by  means  of  a  settlement  limiting 
one  or  more  life  estates  to  a  person  or  persons  in 
being,  followed  by  one  or  more  estates  tail  expectant 
on  the  expiration  of  the  preceding  estate  for  life  (t). 
And  since  the  estate  tail  can  be  barred  by  the  tenant 
in  tail  as  soon  as  he  has  attained  his  majority,   Uie  i 

utmost  restraint  on  alienation  possible  by  such  limita' 
tions  of  reaiaindera  is  for  a  life  or  lives  in  bein^  and 
twenty-one  years  afterwards.  The  full  extent  of 
this  period  as  that  within  which  property  might  Ire 


\ti  oae  2  jur.  Arg.  7. 

i/)  Oaritt't  Gut.  1  Rep.  83"  ;  Parlinalon't  CoK,  lO  Eep,  35^ 

'-'  ^vntlxrmm  V.  ffum6er.im,  I  P.  Wlnf.  333. 

ter  V,  3iarlianyu{/h,  3  Bro.  P.  C.  aji. 

ne,  C.  R.  562"— gn. 
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rendered  incapable  of  alienation,  was,  in  the  case  of 
executory  limitations,  at  first  allowed  only  where  the 
limitation  was  to  take  effect  in  favour  of  an  infant  (J). 
£ut  this  was  afterwards  extended  to  all  cases,  and  it 
is  now  clearly  settled  that  every  executory  limitation  is 
well  created,  which  must  either  take  effect,  or  fail  to 
take  effect,  within  the  period  of  a  life  or  lives  in  being 
and  twenty-one  years  afterwards,  with  an  extension  of 
a  few  months  in  favour  of  a  limitation  to  a  person  who 
is  en  ventre  sa  mere  at  the  expiration  of  the  twenty-one 
years  Qc).  It  is  to  be  remembered,  however,  that  the 
event,  or  events,  on  which  the  limitation  depends  must 
be  such  as  will  necessarily  take  effect,  or  fail,  within 
the  period  fixed  by  the  rule.  Thus,  in  one  case  (I), 
leasehold  estate  was  given  by  will  to  trustees  upon  trust 
for  A.  for  life,  and  after  his  death  upon  trust,  in  effect, 
for  the  first  heir  male  of  A.  who  should  attain  the  age 
of  twenty-one.  At  the  death  of  A.,  his  heir  male  by 
descent  had  already  attained  that  age,  but,  nevertheless, 
the  House  of  Lords  held  that  the  limitation  to  him  was 
void.  For  it  was  said  that  the  fact  of  his  being  both 
heir  male  and  having  attained  his  majority  at  the  time 
of  A.*8  death  was  merely  an  accident,  and  that  the 
events  on  which  the  limitation  depended  (namely,  that 
A.  should  have  an  heir  male,  and  that  such  heir 
should  attain  the  age  of  twenty-one)  might  not  have 
happened  in  conjunction  for  many  generations  (m). 

It  was  at  one  time  possible  for  a  settlor  to  direct  Accumulation 
that  the  income  derived  from  land  should  be  accumu-  ®  "^®°'"®- 
lated  for  a  period  of  time  equal  to  that  within  which 
alienation  of  land  itself  might  be  restrained  (n).     But 


(i)  Tayl&r  y.  Biddall,  2  Mod.  289 ;  Stejihau  r,  SUphens,  Ca.  t. 
Tftlb.  228. 

(k)  Beard  t.  WeUeot,  5  Taunt.  393 ;  Caddl  y.  PaZfli«r,  i  GL  ft  F. 
372,  421,  and,  with  notes,  Tu.  R.  P.  424. 

(I)  Dunganfkm  y.  Smith,  12  CL  &  F.  546,  622. 

(m)  And  see  Ootling  y.  Oading,  1  N.  R.  36 ;  Harrington  y.  Earring" 
ton,  L.  R.  5  H.  li.  87. 

(n)  ThellMttM  y.  Woodford,  4  Yes.  227. 
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39  &  40  Geo.    it  is  now  enacted  by  the  39  &  40  (Jeo.  III.,  c.  98, 
'  ^  ^  *        that  {0)  no  person  shall,  after  the  passing  of  the  Act, 
settle  or  dispose  of  any  real  or  personal  property,  so 
that  the  rents  or  produce  thereof  shall  be  wholly  or 
partially  accumulated  for  any  longer  term  than  the 
life  of  such  settlor;  or  for  the  term  of  twenty-one 
years  from  the  death  of  such  settlor;  or  during  the 
minority,  or  respective  minorities,  of  any  person  or 
persons  who  shall  be  living,  or  en  ventre  sa  mere,  at 
the  death  of  such  settlor ;  or  during  the  minority,  or 
respective  minorities  only,  of  any  person  or  persons 
who,  under  £he  uses  or  trusts  of  the  instrument  direct- 
ing the  accumulation,  would,  for  the  time  being,  if  of 
full  age,  be  entitled  to  the  rents  or  produce  so  directed 
to  be  accumulated.     And  that  in  every  case  where 
such  accumulations  shall  be  directed  otherwise  than 
as  aforesaid,  such  direction  shall  be  null  and  void, 
and  the  rents  of  such  property  so  directed  to  be  accu- 
mulated shall,  so  long  as  the  same  shall  be  directed 
to  be  accumulated  contrary  to  the  provisions  of  the 
Act,  go  to,  and  be  received  by,  such  person  or  per- 
sons as  would  have  been  entitled  thereto  had  such 
accumulation  not  been  directed.     But  (p)  nothing  in 
the  Act  is  to  extend  to  any  provision  for  the  payment 
of  the  debts  of  the  settlor  (q) ;  or  to  any  provision  for 
raising   portions   for   any  child    or   children  of   the 
settlor,  or  for  any  child  or  children  of  any  person 
taking  any  interest  under  the  instrument ;  or  to  any 
direction  touching  the   produce  of  timber  or  woods 
upon  any  lands  or  tenements.     An  attempt  at  undue 
accumulation,  unlike  an  excessive  restraint  on  aliena- 
tion, is  not  void  altogether,  but  only  so  far  as  it  ex- 
ceeds the  time  allowed  by  the  Act,  unless  it  exceeds 
the  limit  allowed  for  the  vesting  of  executory  interests, 
in  which  case  it  is  still  wholly  void.     If  there   is 
a  direction  to  accumulate  income  during  the  life  of 


(o)  a  I. 

(P)  S.  2. 

{q)  See  Tewart  y.  Lawiont  L.  R.  18  Eq.  490. 
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some  person  other  than  the  settlor,  it  is  evident  that 
this  period  of  accumulation  may  happen  to  exceed  the 
period  of  twenty-one  years  permitted  by  statute.  But 
it  is,  nevertheless,  good  for  twenty-one  years,  provided 
the  person  named  lives  so  long ;  and  will  be  only  void 
for  such  further  time  as  he  may  continue  to  live 
beyond  the  twenty-one  years  (r). 

The  alienation  of  executory  interests  is  governed  Alienation  of 
by  the  same  statutory  enactments  as  those  already  Jenwits?'^  *^' 
mentioned  in  the  case  of  contingent  remainders.  It 
will  be  enough,  therefore,  to  refer  the  reader  to  what 
has  been  said  on  this  point  in  the  previous  chapter ; 
and  we  conclude  the  present  with  some  remarks  on 
the  subject  of  powers  of  appointment 

A  springing  or  shifting  use  may  be  created,  not  Powew  of  ap- 
only  by  the  settlor  or  devisor  of  land,  but  also  by  any  P®"^*'"®'**- 
other  person  to  whom  he  has  given  a  power  to  create 
it  For  such  a  person  may  have  a  power  of  appoint- 
ing that  land  shall  thenceforth  be  held,  wholly  or 
partially,  to  a  use  different  from  that  to  which  it  has 
been  hitherto  subject;  as  in  the  ordinary  case  of  a 
power  of  sale,  which  is  nothing  more  than  a  power 
to  appoint  the  property  which  is  sold  to  the  use  of 
the  purchaser.  Powers  of  this  kind  may  be  classified 
in  two  ways,  according  as  it  is  wished  to  regard  them 
with  reference  to  their  exercise,  or  to  their  destruction 
and  alienation. 

In  the  first  case,  they  may  be  divided  into  Particular  Powers  may  be 
Powers  and  General  Powers.  A  particular  power  is  oeneri.  '  ^' 
one  which  the  donee  of  the  power  can  only  exercise 
in  favour  of  particular  objects;  as,  for  instance,  a 
power  to  appoint  land  amongst  the  children  of  A. 
A  general  power  is  one  which  may  be  exercised  in 
favour  of  any  person  whom  the  donee  may  select, 
including  himself. 

(r)  OrijjUh$  V.  Vere,  9  Yes.  127,  and,  with  notes,  Tn.  R.  P.  497. 
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PoweriCoiia-       The  Other  division  of  powers  is  into  Powers  Col- 

ifmply  CoUi^*  lateral,  and  Powers  not  simply  Collateral     Powers 

tend.  Qf  ii^Q  fijg^  InnA  are  those  given  to  a  person  who  has 

no  interest  in  the  property  settled,  as  where  an  estate 

is  limited  to  the  use  of  A.,  with  power  to  B.  to  revoke 

that  use,  and  limit  the  property  to  the  use  of  C. 

Powers  not   simply  collateral   are  those  which  are 

given   to  some  person  who  has   an  interest  in  the 

property  subject  to  the  power.     These  powers  may 

Powers  Ap.     be  sub-divided  into  Powers  Appendant  and  Powers 

cTroJ!^  an  in  j^  (jposs.    A  Powcr  Appendant  is  one  which  is  strictly 

dependent  upon  the  estate  limited  to  the  person  to 

whom  the  power  is  given,  and  the  exercise  of  which 

will  aifect  his  interest ;  as  where  a  power  is  given  to 

a  tenant  for  life  to  make  leases  in  possession  (s).    A 

Power  in  Gross  is  one  which  enables  the  donee  to 

create  such  estates  only  as  will   not  attach  on  the 

interest  limited  to  him;  as  where  a  power  is  given 

to  a  tenant  for  life  to  create  a  term  of  years  which 

is  to  commence  after  his  death  (t). 


Creation  of 
Powera. 


Powers  may  be  created  by  any  words  which  clearly 
indicate  an  intention  to  that  effect.  Trustees  of  set- 
tlements and  mortgagees  have  also  had  various  powers 
of  sale  and  exchange  conferred  on  them  by  statute, 
but  to  these  we  shall  refer  more  fully  in  a  later  part 
of  this  work.  We  pass  on  therefore  to  consider,  ist, 
How  powers  may  be  exercised ;  2nd,  How  they  may 
be  destroyed  or  alienated. 


Exercise  of  It  will  be  remembered  that,  for  the  purpose  of  the 

owera.  g^^  question  to  be  considered,  powers  are   divided 

into  those  which  are  particular  and  those  which  are 
Must  not  tend  general.  The  first  point  to  be  noticed  as  to  their 
petoity.  ^^'  exercise  is,  that  it  must  not  tend  to  create  a  perpetuity. 

The  application  of  this  principle  differs  according  to 


(*)  Sug.  Pow.  46. 
(()  Ibid.  47. 
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the  class  of  the  power.  For  as  to  particular  powers, 
the  rule  is,  that  when  the  power  is  exercised,  the 
limitation  thus  created  is  to  be  read  as  if  it  had  been 
inserted  in  the  instrument  creating  the  power  at  the 
time  when  that  instrument  came  into  operation  (u) ; 
and  then  the  validity  of  the  execution  of  the  power 
will  turn  upon  the  question  whether  the  limitation, 
so  read,  sins  against  the  rule  against  perpetuities  (v). 
It  will  be  seen  from  this  statement  that  the  power 
is  not  bad  because  the  exercise  of  it  might  have  tended 
to  a  perpetuity.  It  is  the  actual^  and  not  the  hypo- 
thetical, exercise  of  the  power  which  alone  will  be 
considered  (w).  As  to  general  powers,  the  rule  is 
simply  that  the  exercise  of  the  power  must  not  create 
a  limitation  which,  at  the  time  of  such  exercise,  is 
obnoxious  to  the  rule  against  perpetuities.  In  this 
case  the  validity  of  the  limitation  is  totally  irrespec- 
tive of  the  instrument  creating  the  power.  For  the 
freedom  of  alienation  is  no  more  interfered  with  by 
the  gift  of  a  general,  power  than  if  an  absolute  interest 
had  been  vested  in  the  donee,  and  consequently  there 
is  no  tendency  towards  a  perpetuity  (x). 

The  donee  of  a  power  may  execute  it  without  Power  need 
referring  to  it,  provided  the  intention  to  execute  J^.*  *"®^'^ 
appear  (y)  by  his  mentioning  the  property  over  which 
he  has  the  power.  Thus,  it  was  held,  in  an  early 
case  (2),  that  if  a  man,  having  a  general  power  to 
appoint  land  by  will,  devise  the  land  itself,  as  owner 
of  it,-  without  reference  to  his  authority,  the  land  will 
pass  by  the  will ;  for  his  intention  is  clear  (a).  But 
it  is  otherwise  if  the  donee  of  a  power  refer  neither 

(u)  See  Doe  v.  Cavendith^  4  T.  R.  7410. 

{v)  Spencer  v.  Marlborough,  3  Bro.  P.  0.  232 ;  Jones  v.  Winwood,  3 
Mee  &  W.  653 ;  Mattey  y.  Barton,  7  Ir.  £q.  Rep.  95. 

{w)  Orifitk  v.  PownaU,  13  Sim.  393  ;  AtUnbtnrough  v.  Attenborough, 
I  K.  &  J.  296. 

{x)  To.  R.  P.  486. 

(y)  Sag.  Pow.  2S9. 

(z)  CUreu  Case,  6  Rep.  17b 

(a)  And  aee  BunUtke  t.  Otl^  I  Rubs,  h  My.  515. 
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to  it,  nor  to  the  property  to  which  it  is  subject ;  and, 
as  a  general  rule,  it  will  be  held,  in  such  a  case,  that 
he  did  not  intend  to  exercise  his  power  (6).  But  an 
exception  has  been  made  in  favour  of  a  will  made  by 
a  testator  who  has  a  general  power  of  appointment 
over  property.  For  it  is  enacted  by  the  Wills  Act  (c), 
that  a  (d)  general  devise  of  the  real  estate  of  a  testator, 
or  of  his  real  estate  in  any  place,  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  or  a  bequest  of  the 
personal  estate  of  a  testator,  or  any  bequest  of  per- 
sonal property  described  in  a  general  manner,  shaU  be 
construed  to  include  any  real  estate,  or  any  real 
estate  to  which  such  description  shall  extend  (as  the 
case  may  be),  or  any  personal  estate,  or  any  personal 
estate  to  which  such  description  shall  extend  (as  the 
case  may  be),  which  he  may  have  power  to  appoint 
in  any  manner  he  may  think  proper ;  and  shall  oper- 
ate as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  wilL 

Observance  of  It  is  also  necessary  that  the  donee  of  a  power 
should  observe  any  conditions  attached  to  its  execu- 
tion, as,  for  instance,  that  the  consent  of  some  par- 
ticular person  is  to  be  first  obtained.  It  was  also 
necessary,  formerly,  scrupulously  to  observe,  in  the 
execution  of  a  power,  every  formality  which  the  caution 
or  whim  of  the  donor  of  the  power  had  prescribed. 
But  as  to  this  it  is  now  enacted  by  the  Wills  Act  (e) 
that  (/)  no  appointment  made  by  will  in  exercise  of 
any  power  shall  be  valid,  unless  the  same  shall  be 
executed  like  a  will  (g) ;  and  that  every  will  so 
executed  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power 

(6)  Bx  TpcarU  CaswaUf  i  Atk.  559  ;  SUane  y.  Oadogan^  Sug.  Pow.915. 

(c)  7  Wm.  IV.  and  i  Vict.  c.  26. 

\d)  S.  27. 

(«)  7  Wm.  rV.  and  I  Vict,  c  26. 

(/)  S.  la 

{^)  As  to  which  see  sect.  9  of  the  Act 
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of  appointment  by  will,  notwithstanding  that  it  shall 
have  been  expressly  required  that  a  will  made  in 
exercise  of  such  power  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity. 
And  as  to  the  execution  of  powers  by  other  instru- 
ments>  it  is  enacted  by  the  22  &  23  Vict,  c.  35  (A), 
that  a  deed  thereafter  executed  in  the  presence  of,  and 
attested  by,  two  or  more  witnesses,  in  the  manner  in 
which  deeds  are  ordinarily  executed  and  attested, 
shall,  so  far  as  respects  the  execution  and  attestation 
thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  deed,  or  by  any  instrument  in  writing  not 
testamentary,  notwithstanding  it  shall  have  been  ex- 
pressly required  that  a  deed  or  instrument  in  writing, 
made  in  exercise  of  such  power,  should  be  executed 
or  attested  with  some  additional  or  other  form  of 
execution  or  attestation  or  solemnity. 

On  other  points  besides  those  mentioned  above.  Defective  exe- 
the  Court  of  Chancery  was  in  the  habit,  in  certain  TOwera^^^ded 
cases,  of  aiding  the  defective  execution  of  a  power,  ^y  ^<i»"^y- 
where  it  had  been  intended  to  execute  it,  and  that 
intention  had  been  sufiGiciently  declared,  but  the  act 
declaring  the  intention  was  not  an  execution  of  the 
power  in  the  form  prescribed.  Where,  for  instance  (i), 
a  man,  having  power  to  make  a  provision  for  his  wife 
out  of  certain  land  by  deed,  devised  part  of  the  land 
to  her  for  life  by  a  will  made  under  seal,  this  was 
upheld  in  equity  as  a  good  execution  of  his  power, 
although  it  was  not  strictly  within  the  terms  pre- 
scribed (J),  Aid  of  this  nature  will  be  given  to  a  wife 
or  to  children,  although  there  has  been  no  considera- 
tion given  for  the  exercise  of  the  power,  and  the  rule 
is  the  same  as  to  charities  (k).  But  it  will  not  be 
extended,  in  other  cases,  to  "  volunteers " — persons. 


(A)  a  12. 

(i)  Toilet  V.  ToOett  2  P.  Wms.  489,  and,  with  notes,  i  L.  C.  254. 
(;')  And  see  Bruee  t.  Bntce,  L.  R  11  Eq.  371. 
(k)  Inni$  v.  Sayer,  3  M.  &  G.  606. 
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that  is,  who  have  taken  under  a  voluntary  gift     The 

Court  will,  however,  aid  the  defective  execution  of  a 

power  in  favour  of  other  persons,  provided  that  they 

have  given  consideration,  such  as  purchasers  (Z),  in-. 

eluding  in  this  term  mortgagees  (m)  and  lessees  (n), 

Eauity  viiinot  and  creditors  (o)  ;  but  it  cannot  aid  the  non-execution 

executiOTTof  a  of  a  power,  since  this  would  be  to  go  against  the  nature 

power.  Qf  ^  power,  the  exercise  of  which  is  left  to  the  free  will 

and  election  of  the  donee ;  and  equity,  therefore,  will 

not  say  that  he  shall  exercise  it,  or  do  that  for  him 

which  he  does  not  think  fit  to  do  for  himself  (p). 

Acting  on  this  principle,  the  Court  formerly  refused 
to  give  any  aid  in  cases  where  trustees,  having  a  power 
to  sell  an  estate,  had  sold  it  without  including  that 
part  of  it  which  consisted  of  timber  or  minerals,  or 
where,  having  sold  an  estate  with  timber  or  minerals, 
they  had  allowed  the  tenant  for  life,  or  some  other 
party,  to  receive  a  part  of  the  purchase-money  on 
account  of  the  timber  or  minerals.  For  the  trustees 
had  no  power  at  law  to  sell  the  estate  without  these 
adjuncts,  and  consequently  the  case  resolved  itself 
into  one  of  non-execution  of  a  power  to  sell  an  estate 
in  its  entirety  (q).  We  pointed  out,  however,  in  our 
chapter  on  Estates  for  Life,  that  a  modern  statute  (r) 

22  &  23  Vict,  has  now  provided  a  remedy  in  cases  where  there  has 
been  an  inadvertent  sale  of  an  estate  with  the  timber 
thereon,  or  any  other  articles  attached  thereto,  and  the 
trustees  have  allowed  some  other  person  to  receive  the 
purchase-money  for  such  timber  or  articles.     And  to 

25 & 26  Vict  this  we  have  to  add  that  the  25  &  26  Yict,  c.  108, 
has  enacted  (s)  that  no  sale  of  land,  made  before  the 


(0  Affleck  V.  Affleck,  3  Sm.  k  Giff.  394  ;  re  Dykes,  L.  R.  7  Eq.  337. 

im)  Taylor  v.  Wheeler,  2  Ver.  564. 

(n)  i^annon  v.  Bradstreet,  I  Sch.  &  L.  52. 

(o)   Wilket  V.  Holmes,  9  Mod.  485. 

(p)  Per  Sir  J.  Jekyll,  M.R.,  2  P.  Wms.  49a 

iq)  See  CockereU  v.  CholmeUy,  I  Rusb.  &  My.  418,  424. 

(r)  22  A  23  Vict,  a  35,  a.  13. 

{$)  S.  I. 
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date  of  the  passing  of  the  Act  (t),  by  any  trustee  or 
other  person,  expressed  or  intended  to  be  made  in 
exercise  of  any  trust  or  power  authorising  the  sale  of 
land  and  not  forbidding  the  reservation  of  minerals, 
and  which  sale  shall  have  been  made  with  a  reserva- 
tion of  minerals  with  or  without  rights  or  powers  for 
working  such  minerals,  shall  be  invalid  on  the  ground 
only   that   the    trust   or    power   did    not   expressly 
authorise  such  exception  or  reservation ;  and  that  no 
sale,  made  before  the  date  of  the  Act,  of  any  minerals 
separately  from  the  residue  of  the  land  subject  to  the 
trust  or  power  intended  to  have  been  exercised,  and 
either  with  or  without  such  rights  or  powers  as  afore- 
said, shall  be  invalid  on  the  ground  only  that  the 
trust  or  power  did  not  authorise  such  sale.     And  as 
to  sales  to  be  made  after  the  Act,  it  is  enacted  (u) 
that  every  trustee  then  or  thereafter  to  become  autho- 
rised to  dispose  of  land  by  way  of  sale  may,  unless 
forbidden  by  the  instrument   creating  the  trust  or 
power,  so  dispose  of  such  land  with  an  exception  or 
reservation  of  any  minerals,  and   with   or  without 
rights  and  powers  of  or  incidental  to  the  working, 
getting,  or  carrying  away  of  such  minerals,  or  may 
(unless  forbidden  as  aforesaid)  dispose  of  the  minerals, 
by  way  of  sale,  with  or  without  such  rights  or  powers 
separately  from  the  residue  of  the  land ;  and  in  either 
case,  without  prejudice  to  any  future  exercise  of  the 
authority  with  respect  to  the  excepted  minerals  or  (as 
the  case  may  be)  the  undisposed-of  land  (v).    But  the 
sanction  of  the  Chancery  Division. must  be  obtained 
before  trustees  can  exercise  the  powers  conferred  on 
them  by  this  Act. 

Coming  now' to  the  destruction  and  alienation  of  i^«"*»J?°*^»o? 

aDa  luienution 

powers,  we  will  first  remind  the  reader  that  powers  of  powem. 


{t)  7th  August  1862. 

(tt)  S.  2. 

(9)  See  Buckley  y.  EoweU,  29  Beav.'  546. 
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are  for  this  purpose  most  conveniently  divided  into 
those  which  are,  and  those  which  are  not,  simply 
coUateraL 

Powerg simply      The  Conveyancing  Act,  1882,  has  enacted  (w)  that 
not(ingeneS)  *  p^rson  to  whom  any  power,  whether  coupled  with  an 
OTaUemSed^    interest  or  not,  is  given,  may  by  deed  disclaim  the 
But  powers  not  powcr ;  and  this  applies  whether  the  instrument  creat- 
tenS*m»y  ^be    ^°8  ^^^  power  came  into  operation  before  or  after  the 
commencement   of    the    Act.     With   this    exception, 
pov\rers  simply  collateral  cannot  be  destroyed  or  alien* 
ated  (x).     But  it  is  otherwise  with  powers  not  simply 
collateral;  for  these  may  be,  under  certain  circum- 
stances, (i)  suspended   (or  partially  destroyed);  (2) 
extinguished  (or  wholly  destroyed);  or  (3)  alienated. 
We  will  proceed  to  consider  these  points  separately. 

SuspeniioQ  of       The  Suspension  of  powers  can  only  occur  in  cases  of 
^*^®"*  powers  appendant,  and  will  happen  where  the  exercise 

of  the  power  would  be  in  derogation  of  some  previous 
estate  or  interest  created  under  the  power.  This  is 
well  illustrated  by  a  leading  case  (y),  in  which  the 
facts  were  as  follows : — Lord  Bolingbroke  was  tenant 
for  life  of  certain  lands,  with  a  power,  if  it  should  be 
desired  to  sell  them,  to  revoke  the  uses  to  which  they 
were  held,  and  appoint  new  uses  in  favour  of  a  pur- 
chaser. Lord  Bolingbroke,  in  consideration  of  ;£^3OO0, 
granted  an  annuity  to  last  for  his  lifetime,  and,  in 
order  to  secure  its  payment,  demised  the  lands  to  the 
annuitant  for  a  term  which  was  to  expire  on  his  (Lonl 
Bolingbroke's)  death.  Afterwards  he  purported  to 
revoke  the  uses  to  which  the  lands  were  held,  joined 
in  a  sale  of  them,  and  appointed  them  to  new  uses  in 
favour  of  the  purchaser.  The  latter  claimed  to  hold 
them  free  from  the  lease  to  the  annuitant,  which  lie 
could,  of  course,  do  if  Lord  Bolingbroke's  revocation 

(it)  45  &  46  Vict.  c.  39,  8.  6. 
(x)  IHgge'M  Ccue,  I  Rep.  173*. 
(y)  Ooodriffhi  y.  CkUor,  2  Doug.  477. 
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of  the  use  to  himself  for  life  was  efTectual.  But  the  ExtinguUh- 
Court  of  Chancery  held  that  the  power  of  revoea-  powen. 
tion  was  suspended,  so  far  as  regarded  the  estate  of 
the  tenant  for  life,  since  otherwise  he  would  have 
been  able,  by  the  exercise  of  his  power,  to  commit 
a  gross  fraud  in  taking  away  the  security  for  the 
annuity  (z). 

The  extinguishment  of  powers  not  simply  collateral 
may  occur  in  the  case  of  either  those  which  are  ap- 
pendant or  those  which  are  in  gross.  It  occurs  with 
powers  of  the  first  kind  where  the  donee  of  the  power 
parts  with  all  his  interest  in  the  property  subject  to 
his  power.  For  the  very  definition  of  an  appendant 
power  points  to  this.  Suppose,  for  instance,  that  a 
tenant  for  life  has  power  to  make  leases  to  take  effect 
in  possession.  If  he  assigns  the  whole  of  his  interest 
to  another  person,  it  is  clear  that  any  subsequent 
lease  of  that  property  made  by  him  could  not  take 
effect  out  of  his  interest  in  the  property,  since  he  no 
longer  has  any.  His  power  of  making  leases  is,  there- 
fore, extinguished.  But  the  rule  will  not  apply  where 
he  does  not  entirely  part  with  his  interest  in  the  pro- 
perty ;  as  if  he  conveys  it  to  trustees,  but  on  trust  to 
hold  it  for  himself,  subject  to  payments,  out  of  the 
profits  of  it,  to  other  people  (a). 

Cases  in  which  a  power  in  gross  is  extinguished  do 
not  often  happen.  For  since  no  estates  created  by 
the  donee  of  such  a  power  can  affect  his  own  interest, 
he  cannot,  by  the  exercise  of  the  power,  prejudice  any 
person  to  whom  he  may  have  transferred  his  interest ; 
such  a  transfer  cannot,  therefore,  extinguish  his  power. 
But  the  power  is  extinguished  where  he  has,  subse- 
quently to  his  acquisition  of  the  power,  done  some 
act  which  would  be  defeated  by  any  future  exercise  of 

(2)  And  see  Bringloe  t.  OoocUon,  4  Bing.  N.  C.  726 ;  Hunt  v.  Hunt, 
16  Beav.  372. 
(a)  Men  r,  Btdkeley,  I  Doog.  291 ;  Long  v.  Rankin,  Sug.  Pow.  895. 
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the  power.  Thus,  where  a  tenant  for  life,  who  had  a 
power  of  charging  the  land  subject  to  the  power  with 
the  payment  of  a  sum  of  money  to  other  persons, 
joined  in  revoking  the  settlement  and  making  a  new 
one,  whereby  he  was  made  tenant  for  life  of  the  pro- 
perty but  without  a  power  of  charging  it ;  it  was  held 
that  this  power  had  been  extinguished  by  his  joining 
in  the  new  settlement  (&). 


Alienation  of 
powers. 


By  release. 


Both  powers  appendant  and  those  in  gross  may  be 
alienated.  Where  the  power  is  one  which  the  donee 
may  exercise  for  his  own  benefit,  he  has,  in  fact,  some- 
thing reserved  to  him  out  of  the  property  subject  to 
his  power,  and  this  he  may  alienate  at  pleasure  by 
releasing  his  power.  If,  for  example,  having  a  power 
of  charging  land  with  the  payment  of  a  sum  of 
money  to  himself,  he  joins  in  a  conveyance  of  the 
land  clear  of  the  charge,  this  will  operate  as  a  release 
of  his  power  (c).  And  a  power  in  gross  may  also  be 
released,  although  the  exercise  of  such  a  power  cannot 
confer  any  benefit  on  the  donee  of  the  power  (d). 
But  this  is  subject  to  the  rule  that  the  release  must  not 
be  made  with  the  object  of  obtaining  for  the  donee  of 
the  power  some  benefit  which  he  could  not  get  other- 
wise. For,  in  such  a  case,  equity  will  refuse  to  give 
present  effect  to  the  release,  so  far  as  it  would  operate 
in  favour  of  the  donee  (e). 


InTolnntary 
alienation. 

Bankruptcy 
Act,  1869. 


Lastly,  a  power,  the  exercise  of  which  can  confer 
any  benefit  on  the  donee  of  the  power,  may  be  the 
subject  of  involuntary  alienation  ;  it  being  provided 
by  the  Bankruptcy  Act,  1869  (/),  that  (jgi)  the  pro- 
perty of  any  bankrupt  divisible  amongst  his  creditors 


(6)  SavOe  v.  Blacket,  I  P.  Wms.  777. 

{c)  See  We9t  y.  Bemey^  I  Riisa.  ft  My.  431,  434. 

{d)  Smith  y.  Death,  5  Madd.  371 ;  Homer  v.  Svann,  Turn,  ft  Ross, 

430- 
(«)  Cktnynghame  y.  Thurlow,  1  Ross,  ft  My.  436>'. 

(/)  32  ft  33  Vict  c  71. 

iff)  s.  15. 
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shall  include  the  capacity  to  exercise,  and  to  take 
proceedings  for  exercising,  all  such  powers  in,  or  over, 
or  in  respect  of  property,  as  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at  the  commence- 
ment of  the  bankruptcy,  or  during  its  continuance, 
except  the  right  of  nomination  to  a  vacant  ecclesi* 
astical  benefice. 


(       232       ) 


CHAPTER  XL 

OF   ESTATES    IN    JOINT-TENANCY,    TENANCY    IN    COBOIGN, 

AND   COPARCENAKY. 

HiTHEBTO  we  have  considered  estates  in  land  as  be- 
longing to  one  tenant  only :  we  will,  in  this  chapter, 
briefly  consider  some  cases  in  which  an  estate  may 
belong  to  more  than  one  tenant. 

joint-tenanoy.  The  first  of  these  which  we  will  notice  is  that  of  an 
estate  being  held  in  Joint-Tenancy,  or  by  two  or  more 
Joint-Tenants. 

A  joint-tenancy  may  exist  in  any  kind  of  estate 
in  land.  In  order  to  constitute  it,  there  must  be, 
amongst  the  tenants,  unity  of  interest,  unity  of  title, 
unity  of  time,  and  unity  of  possession  (a).  In  other 
words,  the  tenants  must  have  the  same  quantity  of 
interest  (for  instance,  one  cannot  hold  for  life,  and 
another  in  fee-simple) ;  their  estates  must  be  created 
by  the  same  act,  and  must  commence  simultaneously 
(except  under  circumstances  to  be  presently  noticed) ; 
and  each  must  have  entire  possession  of  the  land 
concurrently  with  the  others,  thus  constituting  one 
owner  and  one  estate.  The  exception  above  referred 
to  occurs  where  joint-tenants  take  by  way  of  use  or 
under  a  wiU.  Thus,  if  there  be  a  gift,  made  either 
by  deed  or  by  will,  to  the  use  of  the  children  of  A, 
or  a  gift  by  will  to  the  children  of  A.,  those  children 
of  A.  who  may  be  born  after  the  deed  or  will  has 

(a)  3  Bl.  Com.  i8o. 
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come  into  operation  "will  take,  each  successively  on 
birth,  an  estate  in  joint-tenancy  with  the  others  (b). 

An  estate  may  be  granted  to  be  held  in  joint-  Creation  of  a 
tenancy  by  any  person  capable  of  creating  that  estate.  J®^^*"*®'^'*®^ 
Joint-tenancy  cannot  arise  by  operation  of  law,  but 
may  be  conferred  by  parol,  when  the  estate  in  question 
can  be  created  by  parol ;  otherwise  a  deed  or  will  is 
requisite. 

Such  an  estate  occurs  where  lands  are  conveyed  to  Form  of  words. 
two  or  more  persons  without  any  modifying  words. 
Thus,  a  grant  to  A.  and  B.,  or  to  A.  and  B.  and 
their  heirs,  will  confer  upon  A.  and  B.  an  estate  in 
joint-tenancy,  for  life,  or  in  fee-simple,  as  the  case  may 
be.  And  if  the  gift  is  made  by  deed,  it  would  seem 
to  be  doubtful  whether  the  addition  of  the  word 
"equally,"  or  of  the  words  "equally  to  be  divided 
between  them,"  or  such  like,  would  operate  to  pre- 
vent A.  and  B.  from  taking  as  joint-tenants  (c).  In 
a  will,  however,  the  apparent  intention  of  the  donor 
would,  in  such  a  case,  be  taken  into  consideration, 
and  each  donee  would  take  a  separate  undivided  share. 

The  incidents  of  an  estate  by  joint-tenancy  will,  to  inoidenta  of  a 
a  great  extent,  depend  upon  the  nature  of  the  estate  J®"**-**^*^°y- 
thus  held.    But  since  all  the  tenants  constitute  in  law  Charges  or 
but  a  single  owner,  charges  or  grants  made  by  any*'*"*** 
one  of  them  on  or  out  of  the  joint  estate  will  cease 
with  his  death,  and  do  not  bind  the  others.    For  the  Receipt  of 
same  reason,  one  joint-tenant  had  not  formerly  any  ^^ 
remedy  against  another  who  had  received  an  undue 
proportion  of  the  profits  of  the  estate.     But  by  the 4& 5 Anne, 
4  &  5  Anne,  c.  3,  it  is  enacted  (d)  that  an  action  of  ^'  ^* 


(b)  SheUey't  Case,  note  (Q),  I  Rep.  loo^;  Kentoorthy  v.  Ward,  ii 
Ha.  1961 

{e)  Sng.  Pow.  441,  bat  lee  i  Wat  Cop.  138,  note  (2)';  FUktry,  Wigg, 
1  P.  Wma.  14. 

id)  a  27. 


2  34  OF   GORPOR£AL   HEREDITAMENTS. 

account  shall  and  may  be  brought  and  maintained  by 
one  joint-tenant  against  the  other,  for  receiving  more 
than  comes  to  his  just  proportion,  and  against  the 
executor  or  administrator  of  such  joint-tenant.  Joint- 
LeaseB.  tenants  may,  if  their  estate  permits,  make  leases  either 

jointly  or  separately ;  but  if  they  demise  jointly,  any 
one  of  them  may  separately  put  an  end  to  his  demise, 
^  ^whether  his  companions  join  him  or  not  (e), 

EztingniBii-         A  joint-tenaucy,  as  such,  cannot  be  alienated  either 

tenancyr^**"^  by  deed  or  will;  that  is  to  say,  if  A.  and  R  are  joint- 
tenants,  A  cannot  transfer  his  estate  to  C.  to  hold  as 
joint-tenant  with  B.     One  joint-tenant  may,  however, 

Bj release,  "release"  his  interest  to  another,  but  this  latter,  if 
there  are  more  than  two  joint-tenants,  will  not  thereby 
obtain  a  larger  proportion  of  the  estate  than  the  otheis, 
who  will  equally  benefit  by  the  release,  although  not 

ByBeTerance.  professedly  made  to  them.  And  a  joint-tenant  may 
sever  his  estate  by  conveying  it,  or  even  by  entering 
into  a  binding  agreement  to  convey  it  (/)  or  devise 
it  (g)  to  a  third  party ;  but  the  act  of  severance  will 
of  itself  convert  the  estate  of  the  transferee  into  a 
tenancy  in  common  as  between  himself  and  the  other 
joint-tenants,  if  more  than  one. 

Estate  in  joint-  One  advantage  of  the  joint-tenant's  having  effected 
vivei^^  *^  a  severance  of  his  estate  during  his  lifetime  is,  that 
it  will  go  to  his  representatives  after  his  death ;  and 
partly  on  this  account,  partly  because  of  the  incon- 
veniences to  which  a  joint- tenancy  gives  rise,  the  Legis- 
lature has  provided  peculiar  facilities  for  enabling 
joint-tenants  to  sever  their  estates.  To  these  we 
will,  however,  refer  a  little  later  on,  since  they  apply 
to  other  forms  of  ownership  besides  that  of  joint- 
tenancy. 

{e)  Doe  V.  ChapUn,  3  Taunt  120. 

(/)  ParUriche  t.  PowUt,  2  Atk.  54 ;  CaldwU  v.  FeUowu,  L.  R.  9 
Eq.  410  ;  Baillie  y.  Trthaitie^  17  Gh.  D.  388. 
{g)  Taylor  v.  Taylor,  1 1  Ch.  D.  267. 
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It  will  have  been  gathered  from  the  above  remarks 
that  a  joint-tenant  cannot  dispose  of  his  estate  by 
wilL  If  he  dies  without  having  severed  it  during  his 
lifetime,  it  will  go  to  the  surviving  joint-tenants,  or, 
as  it  is  said,  will  "  survive  "  to  them,  and  the  ultimate 
survivor  will  take  the  whole  estate.  This  is  so  not- 
withstanding that  the  estate  may  have  been  given 
to  them  "  and  their  heirs."  For  the  surviving  joint- 
tenant,  having  continued  for  the  longest  time  in  pos- 
session of  the  estate,  was  presumed,  in  feudal  days, 
to  have  done  most  service  to  the  feud,  and  upon  that 
account  was  allowed  to  transmit  it  to  his  heir  (h),  a 
privilege  which  still  remains,  although  the  reason  for 
it  has  ceased  to  exist 

The  next  form  of  tenancy  which  we  have  to  con-  Tenaooy  in 
sider  is  a  Tenancy  in  Common.  This  occurs  when  ^**"^""**°' 
two  or  more  persons  have  each  a  distinct  and 
separate,  but  undivided,  share  in  an  estate.  Of  the 
four  requisites  for  constituting  a  joint-tenancy,  only 
one  is  essential  to  a  tenancy  in  common,  namely, 
unity  of  possession  ;  for  tenants  in  common  may  have 
different  quantities  of  interest,  created  by  different 
acts,  done  at  different  times.  All  that  is  necessary 
is  that  they  should  hold  the  same  land  promiscuously. 

A  tenancy  in  common,  like  a  joint-tenancy,  cannot  Creation  of  a 
arise  by  operation  of  law,  but  may  be  conferred  by  TOmmon.*'' 
any  other  means  by  which  an  estate  in  land  can  be 
created.     As   previously  mentioned,  it  is  necessary  Form  of  words. 
for  that  purpose  to  express  in  a  deed,  though  not  in 
a  will,  that  the  persons  on  whom  the  estate  is  con- 
ferred are  to  take  as  tenants  in  common. 

Each  tenant  in  common  is,  in  respect  of  his  share,  inddenu, 
nearly  in  the  same  position  as  an  independent  tenant; 
but  a  tenant  in  common  in  fee-simple  has  been  re- 

(A)  Bacon's  Abridgment,  title  Joint-Tenants,  I.  s.  u 
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strained  from  committing  waste  on  what  is,  until 
severance,  the  joint  property  of  himself  and  his  co- 
tenants  (t).  The  4  &  5  Anne,  c.  3,  previously  referred 
to,  applies  to  the  case  of  tenants  in  common,  as  well 
as  to  that  of  joint-tenants. 

Alienation.  A  tenancy  in  common  may  not  only  be  alienated  by 

the  owner  during  his  lifetime,  but  differs  from  a  joint- 
tenancy  in  being  disposable  by  will.  If  the  tenant 
dies  intestate,  his  estate  will,  if  it  is  one  which  lasts 
beyond  his  lifetime,  go  to  his  heir  or  administrator, 
according  to  its  nature,  and  not  survive  to  the  other 
tenants  in  common. 

Estate  in  The  remaining  form  of  tenancy  which  we  have  to 

oparoenary.  j^^^j^  jg  ^]^^^  j^^  Coparcenary.  An  estate  in  copar- 
cenary arises  either  where  the  owner  in  fee-simple  of 
land  has  died  intestate  and  without  male  heirs,  in 
which  case  all  his  heiresses  take  jointly  ;  or  by  some 
particular  custom,  as  that  of  Gaveilkind,  where  all  a 
man's  sons  inherit  his  land  equally,  in  the  event  of  his 
dying  without  having  disposed  of  it.  Such  an  estate 
is  neither  a  joint-tenancy  nor  a  tenancy  in  common, 
and  differs  from  both  in  that  it  always  arises  by 
operation  of  law,  never  by  act  of  parties.  On  the 
Always  arises  other  hand,  it  partakes  in  some  degree  of  the  nature 
iaw.^™^***°  *^  of  both.  Thus,  it  resembles  a  joint-tenancy  in  re- 
quiring for  its  existence  unity  of  interest,  title,  and 
possession,  so  that  all  the  coparceners  make  but  one 
heir  between  them.  In  other  respects,  it  resembles  a 
tenancy  in  common  :  thus,  it  does  not  require  unity  of 
time,  for  on  the  death  of  any  of  the  coparceners  their 
estates  will  descend  to  their  respective  heirs,  who  will 
hold  as  coparceners  with  the  others.  Nor  does  such 
an  estate  require  unity,  although  it  does  require  en- 
tirety, of  interest,  since  each  coparcener  is  entitled  to 

(()  Jhugatt  Y,  Fotter,  4  Grant,  319. 
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a  distinct  share  in  the  estate.  It  may  be  added  here, 
that  a  man  can  be  coparcener  with  himself;  as  in 
the  case  where  he  holds  one  moiety  of  an  estate  as 
heir  of  his  father,  and  the  other  moiety  as  heir  of  his 
mother. 

A  coparcener  may  alienate  the  estate  by  either  deed  Alienation, 
or  will,  and  his  alienee  will  hold  as  tenant  in  common 
with  the  other  coparceners. 

Coparceners  could  formerly,  where  they  were  all 
agreed,  make  a  partition  of  their  lands  amongst  them- 
selves by  parol.  But  the  Statute  of  Frauds  (J)  first 
required  all  partitions  to  be  evidenced  by  writing, 
and  the  Real  Property  Amendment  Act  (A)  has  now 
made  a  deed  requisite  for  this  purpose.  The  most 
convenient  way,  however,  of  making  partition,  either 
amongst  coparceners,  tenants  in  common,  or  joint- 
tenants,  is  that  which  we  will  now  proceed  to  state. 

The  views  of  Law  and  of  Equity  were  formerly  dif-  Statutes  reiat- 
ferent  in  regard  to  joint-tenancies  and  tenancies  in  tion. 
common.  The  former  were  favoured  by  the  Law,  be- 
cause the  divisible  services  issuing  from  land  (as  rent, 
&c.)  are  not  divided,  nor  the  entire  services  (as  fealty) 
multiplied,  by  the  existence  of  such  a  tenancy  (I).  But 
the  latter  were  preferred  by  Equity,  which  does  not 
look  favourably  on  the  system  of  survivorship  which 
obtains  in  a  joint-tenancy  (m). 

Since  Law  is  older  than  Equity,  there  was  a  time 
where  joint-tenants  and  tenants  in  common  had  all  to 
concur  in  order  to  divide  the  inheritance.  This  was 
first  changed  by  the  31  Hen.  VIII.,  c.  i,  and  the  32  31  Hen.  vin. 

O*  I. 


0')  29  Car.  II.  c.  3. 
{]k)  8  ft  9  Vict,  a  106. 
(/)  2  Bl.  Com.  193. 
(m)  Pai-teriche  v.  PowUt,  2  Atk.  54  55. 
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32  Hen.  VIII.  Hen.  VIII,  c.  32,  which  enabled  any  joint-tenant  or 

*'  ^  tenant  in  common  to  compel  the  others  to  make  par- 

tition.    The  writ  by  which  this  was  efifected  under 

3  &  4  Wm.  these  statutes  was  abolished  by  the  3  &  4  Wm.  IV., 
c.  27,  but  the  Court  of  Chancery  alway  exercised  a 
power  of  compelling  partition,  in  proper  cases,  between 
any  of  the  tenants  whose  estates  we  have  been  con- 

i**'^i*»ojAc*^*.  sidering  in  this  chapter.  And  now,  by  the  Partition 
*  Acts,  1 868  and  1 876  (n),  the  Court  is  empowered  in  a 
suit  for  partition,  where,  if  the  Act  had  been  passed, 
a  degree  for  partition  might  have  been  made,  to  direct 
a  sale  of  the  property  for  the  benefit  of  the  parties 
interested  ;  and  (p)  if  a  sale  is  requested  by  a  party 
or  parties  interested,  individually  or  collectively,  to 
the  extent  of  one  moiety  or  upwards  in  the  property 
to  which  the  suit  relates,  such  sale  is  to  be  directed, 
unless  the  Court  sees  good  reason  to  the  contrary  (ji). 

In  cases  where  all  the  persons  interested  in  the 
property  agree  to  have  a  partition,  recourse  may  be 
had  to  the  Land  Commissioners,  who,  under  the 
II  k  12  Vict  1 1  &  1 2  Vict,  a  99,  may  (q),  on  the  application  in 
writing  of  the  persons  interested  in  the  undivided  parts 
or  shares  of  any  land,  direct  inquiries  whether  the 
proposed  partition  would  be  beneficial  to  the  owners 
of  such  parts  or  shares.  If  the  Commissioners  are  of 
opinion  that  such  partition  would  be  beneficial,  and 
that  the  terms  of  it  are  just  and  reasonable,  they  may 
cause  to  be  framed,  and  confirm,  an  order  of  partition^ 
showing  the  land  allotted  in  severalty  to  each  person 
so  interested,  in  respect  of  the  undivided  part  or  share 
in  which  he  shall  be  interested,  and  this  order  is  of 
itself  sufficient,  without  the  necessity  of  any  other 
deeds  executed  by  the  tenants  themselves.     And  in 


(n)  31  k  32  Vict  c  40  ;  39  &  40  Vict  c.  17. 
(0)  31  k  32  Vict  c.  40,  M.  3,  4. 

{p)  See  as  to  this  PemberUm  t.  Bames,  L.  R.  6  Ch.  685 ;  Porter  v. 
Zo;>e«,  7  Ch.  D.  358, 

(2)  S.  13. 


c.  99. 
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order  to  facilitate  the  making  of  partitions,  it  is  enacted 

by  the  20  &  2 1  Vict.,  c.  3 1  (r),  that  when  a  partition  ao&ai  vict. 

is  made,  any  disproportion  in  the  value  of  the  different  ^'  ^'* 

allotments  in  severalty  may  be  compensated  by  a  rent 

charge. 

(r)  S.  7. 
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CHAPTER  XII. 

OF   HUSBAND   AND   WIFE. 

It  is  proposed  to  offer  a  few  remarks  in  this  chapter 
on  the  mutual  rights  of  a  husband  and  his  wife,  in 
respect  of  such  property  in  land  as  previously  to,  or 
during  the  continuance  of,  the  coverture  belongs  to 
Common  Law  the  wife,  or  is  acquired  by  her.  And  we  will  begin  by 
^^  "'  stating  the  Common  Law  on  this  subject,  and  then 

notice  the  changes  effected  by  the  courts  of  Equity  and 
Term  of  Yean,  by  recent  legislation.  Commencing  with  a  term  of 
years  belonging  to  the  wife,  we  find  that  at  law  the 
husband  has  a  right  to  receive  the  profits  of  it  during 
their  joint  lives.  He  may  also  dispose  of  the  term 
itself,  either  wholly  or  partially,  at  any  time  during  the 
same  period.  Thus,  in  an  old  case  before  the  House 
of  Lords  (a),  a  term  had  been  assigned  in  trust  for  a 
married  woman.  Her  husband  died,  whereby  she 
became  a  single  woman,  or  feme  sole,  as  it  is  called  in 
legal  phrase.  She  afterwards  married  again,  and  her 
husband  sold  the  term  and  received  the  purchase- 
money.  It  was  held  that  this  was  a  valid  disposition 
of  it,  and  good  as  against  the  wife.  It  follows  that  the 
husband  can  make  an  under-lease  of  part  of  his  wife's 
term.  And  if  he  survives  her,  he  is  entitled  to  the 
term  in  virtue  of  his  marital  right,  but  subject  to  all 
charges  and  liabilities  with  which  it  was  affected 
whilst  in  her  possession  (6). 

But  the  husband  cannot  make  any  disposition  of  the 
term  by  will  which  will  be  binding  upon  the  wife  if 

(a)  Turner*t  Cnm,  i  Ver.  7. 
(6)  I  Bright,  H.  &  W.  96. 
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she  survives  him.  For,  in  that  case,  the  term  becomes 
her  own  property,  and  if  he  has  made  an  under-lease 
out  of  the  term,  and  dies  before  his  wife,  she  will  be 
entitled  to  any  part  of  the  original  term  which  may 
exist  at  the  time  of  his  death,  and  to  the  rents  payable 
by  the  under-lessee  during  his  term  (c). 

If  the  wife's  estate  is  one  for  life,  the  husband  has  Estate  for  life, 
a  right  to  receive  the  profits  of  it  during  the  joint 
lives  of  himself  and  his  wife,  the  seisin  of  it  being  in 
them  jointly ;  and  he  can  impose  charges  on  the  estate, 
which  charges  will  not,  however,  extend  beyond  their 
joint  lives.  "Where  the  wife's  estate  is  one  of  inherit- 
ance, she  and  her  husband  are  jointly  seised  of  it 
during  their  two  lives,  the  husband  being  entitled  to 
receive  the  profits  of  it  during  that  time,  and  also  for 
the  rest  of  his  life  if  he  acquires  an  estate  by  curtesy, 
the  requisites  for  which  have  been  stated  in  our 
chapter  on  estates  for  life.  And,  in  this  case,  any 
charges  which  he  has  created  on  the  land  will  endure 
during  his  lifetime. 

The  husband  cannot,  however,  by  himself  dispose 
of  his  wife's  estate  of  freehold,  by  either  deed  or  will, 
nor  will  he  be  entitled  to  her  estate  in  fee-simple  if  he 
survives  her.  For  such  an  estate  will,  subject  to  his 
estate  by  curtesy  (if  any),  belong  to  the  heir  of  his 
wife.  And  if  the  wife  survives  the  husband,  her 
estate  of  freehold  belongs  to  her  absolutely.  But  the 
husband  and  wife  may,  during  their  joint  lives,  alienate 
the  wife's  estate  of  freehold,  provided  the  alienation 
is  made,  if  the  land  be  of  freehold  tenure,  by  deed 
duly  acknowledged  by  the  wife  (d) ;  or,  if  the  land  be 
of  copyhold  tenure,  by  surrender  preceded  by  the 
wife's  separate  examination  by  the  steward  of  the 
manor. 


(c)  Sym*t  Cote,  Cro.  £lus.  33. 

(rf)  3  &  4  Wm.  IV.  c.  74,  88.  77,  79. 
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Equitable  The  above-mentioned  Common  Law  rights  of  the 

s^^teuie.  husband  were  never  interfered  with  by  the  Court  of 
Chancery,  except  where  he  had  agreed  with  his  wife 
that  her  property  should  belong  to  her  exclusively,  or 
where  it  had  been  given  or  conveyed  to  her  with  an 
expression  of  intention  to  that  effect.  But  where  pro- 
perty was  conveyed,  or  given,  or  agreed  to  be  held, 
for  the  wife's  "separate  use,"  then  the  Court  would 
interfere,  if  necessary,  in  her  favour.  The  legal  estate 
in  such  property  would  be  vested  in  the  trustees,  if 
any  were  named;  if  there  were  none  appointed  the 
husband  would  take  the  estate  at  law,  but  in  Equity 
he  would  be  considered  a  trustee  of  it  for  his  wife ; 
and  he  and  every  trustee  of  the  property  would  be 
compelled  to  hold  and  apply  it  for  the  wife's  benefit, 
without  reference  to  the  husband  or  persons  claiming 
under  him,  whether  as  creditors  or  otherwise.  We 
know  that  when  the  Judicature  Acts  came  into  opera- 
tion, equitable  rights  were  recognised  in  all  the  courts, 
but  until  very  recently,  a  married  woman  could  not 
hold  a  legal  estate  in  land ;  that,  consequently,  still 
remained  outstanding  in  a  trustee  for  her. 

Although  the  gift  of  property  to  an  unmarried 
woman  for  her  separate  use  had  no  effect  so  long  as 
she  remained  unmarried,  yet  if  she  married  without 
having  done  anything  to  show  that  the  property  was 
not  to  be  for  her  separate  use,  her  husband's  marital 
rights  over  it  would  be  excluded  (e).  A  woman 
might,  moreover,  in  contemplation  of  marriage,  with 
the  consent  of  her  intended  husband,  settle  to  her 
separate  use  any  of  her  property  which  had  not  been 
expressed  to  be  so  held. 

Form  of  words      No  particular  form  of  words  was  necessary  in  order 
croates^paxate  to  vest  property  in  a  woman  to  her  separate  use,  but 

use. 

(f)  Tullett  V.  Arrnttrong,  i  Beav.   i ;  4  My.  ft  C.  377  ;  ffawka  v. 
Ilubback,  L.  R.  11,  £q.  5. 
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it  was  necessary  that  the  instrument  conferring  the  pro- 
perty should  be  so  worded  as  to  show  a  manifest  inten- 
tion that  the  estate  was  to  be  at  her  absolute  disposal  (/), 
especially  where  it  was  expressed  to  be  given  directly  to 
her,  without  the  intervention  of  any  trustees  {g).  In  all 
such  cases  the  word  "separate"  was  the  proper  one  to  use, 
having  a  fixed  technical  meaning  appropriated  to  it  Qi). 


If  a  married  woman  had  property  belonging  to  her  Married 
for  her  separate  use,  she  had  in  equity  the  same  power  poTr'^df  dis- 
of  disposition  over  it  as  if  she  were  a  feme  sole,  unless  position  over 

/  ^  »  separate 

the  gift  had  been  accompanied  by  a  proviso  restraining  estate, 
her  from  alienation  by  way  of  anticipation :  in  which 
case  she  could  not  dispose  of  it,  except  by  will,  so  long 
as  she  remained  married. 

Her  power  of  disposition  over  personal  property 
settled  to  her  separate  use,  without  any  restraint  on 
alienation,  was  the  first  to  be  established  (i).  Subse- 
quent decisions  extended  this  privilege  to  her  separate 
life  interest  in  real  estate  (j).  And  it  was  finally 
decided  that  she  had  the  same  power  over  an  estate 
in  fee  simple,  provided  that  the  whole  estate  was 
settled  to  her  separate  use  (k).  Her  power  of  dispo- 
sition extended  to  estates  in  reversion  or  remainder,  as 
well  as  to  those  in  possession  (I),  and  might  be 
exercised  by  either  deed  or  will,  without  the  consent 
of  her  husband,  and  without  any  acknowledgment  by 
her  of  the  disposing  instrument  (m).  It  followed  that 
a  married  woman's  separate  estate  was  liable  to  the 
fulfilment  of  her  contracts,  and  it  would  even  seem 


(/)  Stanton  v.  Sallf  2  Russ.  &  My.  1 75  ;  Tyler  v.  LakCj  2  Russ.  &  My. 
183. 
iff)  Gilbert  ▼.  Lewis,  I  De  G.  J.  &  S.  38,  47,  48. 
(A)  Massy  v.  Bowen^  L.  R  4  H.  L.  288. 
(t)  FeUipiaee  v.  Gorges,  3  Bro.  0.  0.  7. 

Ij )  Stead  V.  Ndson^  2  Beav.  245 ;  Major  v.  Landey,  2  Russ.  &  My.  355. 
(k)  Taylor  v.  Meads,  13  W.  R  394. 
{I)  Sturgis  v.  Corp.  13  Ves.  190. 
(m)  Taylor  v.  Meads,  13  W.  R.  394. 
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that  slie  might,  if  she  had  separate  estate,  be  made  a 
bankrupt  if  she  failed  to  pay  her  debts  (n). 


Acts  of  Parlia- 
ment. 


Divorce  Acts. 


Married 
Women '«  Pro- 
perty Acts, 
1870  k  1874, 


Married 
"Women's  Pro- 
perty Act, 
2882. 


"We  now  proceed  to  the  consideration  of  married 
women's  rights  in  respect  of  their  property,  as 
affected  by  modern  Acts  of  Parliament.  Of  these  we 
may  first  mention  the  Divorce  Acts  (0)  and  the 
Matrimonial  Causes  Act,  1878  (p),  by  which  powers 
were  given  to  the  Court  of  Divorce,  and  in  some  cases 
to  Justices  of  the  Peace,  to  protect  from  the  husband 
and  his  creditors  the  property  and  earnings  of  a  wife 
judicially  separated  from,  or  deserted  by  her  husband. 
By  the  Married  Women's  Property  Acts,  1870  and 
1874  {q),  now  repealed,  a  married  woman's  rights  as 
regards  the  acquisition  of  separate  property  and  the 
maintenance  of  actions  relating  to  it  were  largely  in- 
creased. And  the  Conveyancing  Act,  1881  (r),  has 
enacted  that  notwithstanding  that  a  married  woman 
is  restrained  from  anticipation  the  Court  may,  if  it 
tliinks  fit,  where  it  appears  to  the  Court  to  be  for  her 
benefit,  by  judgment  or  order,  with  her  consent,  bind 
her  interest  in  any  property.  But  by  far  the  greatest 
change  has  been  made  by  the  Married  Women's 
Property  Act,  1882  (s).  This  Act  came  into  operation 
on  the  1st  January  1883,  and  so  far  as  concerns  any 
woman  married  on  or  after  that  date,  it  abolishes  the 
husband's  Common  Law  rights  altogether;  whilst  in 
the  case  of  a  woman  married  before  the  commence- 
ment of  the  Act,  those  rights  are  considerably  dimin- 
ished. The  Act  begins  (t)  by  making  every  married 
woman  capable  of  acquiring,  holding,  and  disposing  of, 
by  will  or  otherwise,  any  real  or  personal  property  as 
her  separate  property,  in  the  same  manner  as  if  she 


(n)  Ex  parte  BoUand,  L.  R.  9  Ch.  307. 

(0)  20  k  21  Vict  c.  85  ;  21  &  22  Vict,  a  108. 

(p)  41  &  42  Vict.  c.  19. 

(?)  33  &  34  Vict.  c.  93  ;  37  &  38  Vict  a  5a 

(r)  44  &  45  Vict  c.  45,  8.  39. 

(t)  45  k  46  Vict  c.  75. 

(0  S.  I. 
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were  a  feme  sole,  without  the  intervention  of  any 
trustee.  She  is  also  made  capable  of  entering  into 
any  contracts  in  respect  of  her  separate  property,  and 
of  suing  and  being  sued  to  the  extent  of  that  property 
in  contract,  or  in  tort  or  otherwise,  in  all  respects 
as  if  she  were  unmarried.  Every  married  woman 
carrying  on  a  trade  separately  from  her  husband  is 
made,  in  respect  of  her  separate  property,  subject  to 
the  bankruptcy  laws,  in  the  same  way  as  if  she  were 
9k  feme  sole. 

The  Act  then  {%£)  enacts  that  every  woman  who 
marries  after  the  commencement  of  the  Act  shall 
be  entitled  to  have  and  to  hold  as  her  separate  pro- 
perty, and  to  dispose  of  in  manner  aforesaid,  all  real 
and  personal  property  which  shall  belong  to  her  at 
the  time  of  marriage,  or  shall  devolve  upon  her  after 
marriage,  including  any  wages,  earnings,  money  and 
property  gained  or  acquired  by  her  in  any  employment, 
trade,  or  occupation,  in  which  she  is  engaged,  or  which 
she  carries  on,  separately  from  her  husband,  or  by  the 
exercise  of  any  literary,  artistic,  or  scientific  skilL  It 
also  (t?)  entitles  her  to  prove  as  a  creditor  in  her 
husband's  bankruptcy,  but  subject  to  the  claims  of 
other  creditors,  for  the  amount  or  value  of  any  money 
or  property  which  she  may  have  lent  or  entrusted  to 
him. 

In  the  case  of  a  woman  married  before  the  com- 
mencement of  the  Act  her  husband's  Common  Law 
rights  are  not  interfered  with  so  far  as  regards  property 
which  he  has  already  acquired  in  her  right,  but  as  to 
any  property  which  she  may  acquire  after  the  com- 
mencement of  the  Act,  she  is  {w)  put  in  the  same 
position  as  if  she  had  been  married  after  the  Act 
came  into  operation. 

(u)  s.  2. 

(r)    S.3. 
(w)  S.  5. 
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The  Act  also  contains  various  sections  (x)  under 
which  stock  standing  in  the  name  of  a  married  woman 
is  to  be  deemed  to  belong  to  her  for  her  separate  use, 
and  enabling  (y)  a  married  woman  to  eflTect,  for  her 
separate  use,  a  policy  upon  her  own  life  or  the  life 
of  her  husband.  And  it  gives  her  (z)  whether  married 
before  or  after  the  commencement  of  the  Act  the 
same  civil,  and  also,  to  a  great  extent,  the  same 
criminal,  remedies  for  the  protection  and  security  of 
her  separate  property  as  if  she  were  a  feme  sole, 

A  wife  is  to  continue  (a)  liable,  to  the  extent  of 
her  separate  property,  for  all  debts  contracted,  and  all 
contracts  entered  into,  by  her  before  marriage ;  the 
husband  being  also  (b)  liable  to  the  extent  of  all  pro- 
perty belonging  to  his  wife  which  he  has  acquired  or 
become  entitled  to  from  or  through  her.  And  pro- 
vision is  made  (c)  for  the  summary  determination,  by 
the  High  Court  of  Justice,  or  a  County  Court,  of  any 
question  arising  between  a  husband  and  wife  as  to  the 
title  to  any  property. 

It  is  expressly  enacted  (d)  that  nothing  contained 
in  the  Act  is  to  affect  any  settlement,  or  agreement 
for  a  settlement,  entered  into  before  marriage,  or  to 
render  inoperative  any  restriction  against  the  anticipa- 
tion of  any  property  or  income  imder  any  settlement, 
or  agreement  for  a  settlement,  will,  or  other  instru- 
ment ;  but  no  restriction  against  anticipation  contained 
in  any  settlement,  or  agreement  for  a  settlement,  of  a 
woman's  own  property,  made  or  entered  into  by  herself, 
is  to  have  any  validity  against  her  ante-nuptial  debts ; 
and  no  settlement;  or  agreement  for  a  settlement,  is  to 


(z)  Sa.  6-9. 

(y)  S.  II 

(2)  a  12. 

(a)  S.  13. 

(6)  S.  14. 

(c)  S.  17. 

{jd)  S.  19. 
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have  any  greater  validity  against  a  woman's  creditors 
than  a  like  settlement,  or  agreement  for  a  settlement, 
made  or  entered  into  by  a  man  would  have  against 
his  creditors.  The  effect  of  this  is  that,  as  against 
her  creditors,  a  marriage  settlement  of  a  woman's  own 
property  is  invalid,  to  the  extent  to  which  such  pro- 
perty exceeds  in  value  that  which  has  been  brought 
into  settlement  by  the  husband. 

This  Act  repeals  the  Married  Women's  Acts,  1870 
and  1874,  previously  mentioned,  but  with  a  saving  of 
any  right  already  acquired  or  thing  already  done  under 
them. 


(     248     ) 


CHAPTER  XIII. 


OF   AN   EQUITY   OF   REDEMPTION. 


Equity  of  re- 
demption the 
result  of  a 
mortgage. 


Hitherto  we  have  been  occupied  solely  with  the  con- 
sideration of  legal  estates  in  land,  and  it  is  to  them 
that  our  attention  will  be  principally  confined  all 
through  this  work.  But  there  is  one  variety  of  equi- 
table estates,  a  notice  of  which  comes  fairly  within 
the  scope  of  our  reading.  This  arises  when  land  is 
pledged,  or  "  mortgaged,"  to  a  lender  or  "  mortgagee," 
as  a  security  for  money  advanced  by  him.  Here  the 
borrower  or  "mortgagor"  has  still  an  estate  or  interest 
left  in  the  land,  and  it  is  of  this  that  we  now  propose 
to  treat. 


Former  law  of 
redemption. 


The  word  "  mortgage  "  (a  dead  pledge)  is  signifi- 
cant of  a  state  of  the  law  which  has  long  passed 
away.  A  mortgage,  in  olden  times,  was  eflfected  by 
the  use  of  two  contemporaneous  deeds,  of  which  one 
set  forth  that  the  estate  in  question  had  been  con- 
veyed absolutely  to  the  mortgagee,  whilst  the  other, 
known  as  "  the  deed  of  defeasance,"  provided  that  it 
should  be  re-conveyed  to  the  mortgagor  if  he,  on  a 
specified  day,  repaid  all  sums  for  which  the  estate  was 
a  security.  Failing  this  payment  on  the  precise  day, 
the  estate  became  the  absolute  property  of  the  mort- 
gagee. Thus,  Littleton,  writing  in  the  reign  of 
Edward  the  Fourth,  says  (a) :  "  If  a  feofifment  be  made 
upon  such  condition,  that  if  the  feoffor  pay  to  the 
feoffee  at  a  certain  day  ;^40  of  money,  then  the  feoffor 
may  re-enter :  if  he  doth  not  pay,  then  the  land  which 


(a)  Litt.  Ten.  s.  332. 
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is  in  pledge  upon  condition  for  the  payment  of  the 
money  is  taken  away  from  him  for  ever,  and  so  dead 
to  him  upon  condition." 

In  time,  however,  the  Court  of  Chancery  began  to  Origin  of  an 
consider  this  condition  merely  as  a  penalty  imposed  demption. 
in  order  to  secure  punctual  payment  of  the  debt  due 
from  the  mortgagor,  and  gave  him,  therefore,  a  right 
(subject  to  conditions  to  be  presently  noticed)  to  re- 
cover his  estate,  long  after  the  time  when  a  court  of 
law  looked  upon  it  as  the  absolute  property  of  the 
mortgagee.  This  right,  from  the  fact  of  its  being 
enforcible  only  in  equity,  came  to  be  known  as  the 
mortgagor's  Equity  of  Eedemption,  and  is  now  inse- 
parable from  every  mortgage.  And  since  the  time 
when  the  Judicature  Acts  came  into  operation  a 
mortgagor's  equity  of  redemption  has  been  recognised 
by  every  branch  of  the  Supreme  Court ;  but  by  the 
Judicature  Act,  1873  (J),  actions  for  the  redemption 
and  foreclosure  of  mortgages  (which  we  shall  consider 
hereafter)  are  assigned  to  the  Chancery  Division.  It 
may  be  here  mentioned  that  one  result  of  the  above- 
mentioned  doctrine  of  equity  is  that  (the  former  reasons 
for  having  two  deeds  no  longer  existing)  the  absolute 
conveyance  of  the  estate  to  the  mortgagee  and  a  clause 
corresponding  to  the  old  deed  of  defeasance  are  now 
contained  in  the  same  instrument. 

It  follows,  from  what  has  been  said  above,  that  an  Creation  of  an 
equity  of  redemption  arises  by  operation  of  equity,  demption.^'" 
without  any  act  of  parties.  We  will  proceed  to  notice 
the  principal  points  relating  to  it^  premising  that  we 
shall  treat  only  of  that  equity  which  arises  in  conse- 
quence of  the  pledge  of  one,  or  other,  of  those  estates 
in  land  which  have  been  considered  in  previous  chap- 
ters of  this  work.  At  first,  also,  we  will  deal  only 
with  a  mortgage  of  the  legal  interest  in  such  property. 

(b)  36  k  37  Vict  c.  66,  s.  33. 
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Equity  of  re-  An  eqtdty  of  redemption  is  more  than  a  mere  right 
estate  in  land.  Lord  Hale  defined  it  as  an  estate  in  equity,  recognised 
by  the  law  as  an  equitable  right  inherent  in  the  land, 
and  of  such  consideration  in  the  eye  of  the  law,  that 
the  law  takes  notice  of  it,  and  makes  it  assignable 
and  devisable  (c).  This  statement  has  been  confirmed 
by  other  judges.  Thus,  in  an  early  case  (d),  A-,  an 
unmarried  woman,  being  seised  in  fee  simple  of  a 
freehold  estate,  mortgaged  it,  and  afterwards  married 
B.,  by  whom  she  had  issue;  A.  died,  leaving  the 
mortgage  unredeemed,  and  the  question  arose  whether 
B.  was  entitled,  subject  to  the  mortgage,  to  an  estate 
by  curtesy  in  the  land.  On  behalf  of  the  heir  of  A., 
it  was  argued  that  the  equity  of  redemption  was  not 
an  actual  estate  or  interest  in  A.,  but  only  a  power  to 
reduce  the  estate  into  possession  again  on  paying  off 
the  mortgage,  and  that  a  man  cannot  have  an  estate 
by  curtesy  in  a  bare  right.  This  view  was  acquiesced 
in  by  the  Master  of  the  Eolls  (Sir  J.  Jekyll),  but  his 
decision  was  reversed,  on  appeal,  by  Lord  Chancellor 
Hardwicke.  The  latter  judge  said  that  an  equity  of 
redemption  had  always  been  considered  as  an  estate 
in  land,  and,  therefore,  the  person  entitled  to  the 
equity  of  redemption  as  the  owner  of  the  land,  and  a 
mortgage  in  fee  as  personal  assets  (e).  He  added  that, 
with  regard  to  that  seisin  in  fact  which  is  essential  to 
entitle  a  husband  to  curtesy,  there  was,  here,  such  a 
seisin  in  possession  of  the  equitable  estate  of  the  wife 
as,  in  a  court  of  equity,  is  considered  equivalent  to  an 
actual  seisin  of  a  freehold  estate  at  common  law. 

incidenti  and  The  rcsult  of  the  owner  of  the  equity  of  redemption 
equity  of  re-  being  Considered  as  the  owner  of  the  land  is  that, 
BimlFiirtothoBe  subject  to  the  rights  of  the  mortgagee,  he  may  deal 
of  a  legal        ^Jth  it  as  if  it  were  a  legal  estate.    Tl)us,  an  equity 

estate. 

(c)  PawUU  V.  Atty,-Oerd.,  Hardres,  465,  469. 
(cO  Ccubome  v.  Scarf e^  i  Atk.  603,  and,  with  notes,  2  L.  C.  1051. 
(e)  See  ThorT^bmyjttgh  v.  Bakery  3  Swan.  628,  and,  with  notes,  2  L. 
C.  Z046. 
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of  redemption  may,  according  to  the  quality  of  the 
legal  estate,  be  devised,  granted,  mortgaged,  or  en- 
tailed: and  an  entail  in  it  may  be  barred  in  the 
usual  way.  Moreover,  an  equity  of  redemption  in 
an  estate  lasting  beyond  the  lifetime  of  the  tenant 
will  go  in  the  same  way  as  its  corresponding  legal 
estate  (/). 

We  have  abeady  referred  to  the  fact  that  an  equity  Equity  of  re- 
of  redemption  is  inseparable  from  every  mortgage,  not  be  ex- 
and,  besides  this,  any  bargain  entered  into,  at  the  ^^^^^- 
time  of  executing  the  mortgage  deed,  with  a  view  to 
making  the  subject  of  it  irredeemable,  will,  generally 
speaking,  be  set  aside.  This  doctrine  flows  naturally 
from  that  which  confers  a  right  to  redeem  upon 
the  mortgagor,  and  has  been  established  from  an 
early  period.  Thus,  in  a  case  (g)  decided  in  the 
year  1683,  a  covenant  in  a  mortgage  deed,  by  which 
the  right  to  redeem  the  mortgaged  estate  was  confined 
to  certain  persons,  viz.,  the  mortgagor  and  the  heirs 
male  of  his  body,  was  held  to  be  void.  On  the  same 
principle  an  attempt,  in  another  case  (h),  to  limit  the 
time  for  redemption,  by  cutting  it  down  to  the  joint 
lives  of  the  mortgagor  and  the  mortgagee,  was  not 
allowed  to  succeed  (t).  Any  attempt,  also,  to  prevent 
the  equity  of  redemption  from  being  exercised  within 
a  reasonable  time  will  be  set  aside,  and  redemption 
allowed  at  an  earlier  period  than  that  fixed  by  the 
mortage  deed  (/). 

An  exception  to  the  rule  that  an  equity  of  redemp-  Exception  to 

-•  .    i_  i.  •  1.   J  r  •  theabove  rule, 

tion  cannot  be  restricted  occurs,  however,  m  cases 
where  the  mortgage  is  intended  to  be  of  the  nature 
of  a  family  settlement.     Where,  for  instance,  a  mort- 


(/)  Fawcet  v.  Lowther,  2  Vcb.  300,  303. 

Q)  Howard  v.  ff arris,  i  Ver.  190,  and,  with  notes,  2  L.  C.  1058. 

(A)  Spurgeon  v.  CoUier,  I  Eden,  55. 

(»)  And  see  Maidovt  v.  Bafe,  2  Ver.  83. 

U)  Talbot  ▼.  Braddm,  i  Ver.  183. 
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gaged  estate  was  made  redeemable  during  the  life  of 
the  mortgagor  only,  but  it  was  proved  that  the  mort- 
gagee (who  was  a  near  relation  of  the  mortgagor)  had 
been  intended  by  the  latter  to  succeed  to  his  estate 
if  he  died  without  issue,  and  that  the  clause  of  re- 
demption was  put  in  merely  in  order  to  provide  for 
the  case  of  the  mortgagor's  leaving  issue :  it  was  held 
that  the  clause  could  be  sustained,  and  that  the  estate 
became,  on  the  death  of  the  mortgagor  without  issue, 
the  absolute  property  of  the  mortgagee  (i). 

Distinction  be.  A  distinction  must  also  be  made  in  this  respect 
gage  and  a  between  a  mortgage  deed  and  a  purchase  deed  con- 
pro^foTri  v^yii^g  ^^®  property  absolutely,  but  giving  the  vendor 
purchaae.  a  right  to  re-purchase  it :  for,  under  such  a  deed,  the 
vendor  can  only  recover  his  property  by  complying 
precisely  with  the  terms  of  the  deed  (I).  Thus,  in 
one  case  (m),  A.  had  conveyed  a  life  estate  to  B.  in  con- 
sideration of  £4739,  and  by  a  deed  of  even  date  it 
was  agreed  between  them  that  if  A.  should,  at  any 
time,  desire  to  re-purchase  the  life  estate  for  ;^4739, 
B.  would  convey  it  to  him  for  that  sum.  B.  took  pos- 
session of  the  estate  and  died,  leaving  a  will  in  which 
he  spoke  of  the  life  estate  as  "  redeemable  "  on  pay- 
ment of  £4739  and  "interest,"  and  referred  to  this 
interest  as  his  "  security."  But  it  was  held,  on  A's 
failing  to  prove  any  intention  of  the  parties  to  make 
a  mortgage,  that  the  instruments  in  question  did  not 
amount  to  a  mortgage  deed.  The  Lord  Chancellor  (Lord 
Cranworth)  in  giving  judgment  remarked :  "  These 
deeds  do  not,  on  the  face  of  them,  constitute  a  mort- 
gage. The  rule  of  law  is,  that  prima  facie  an  absolute 
conveyance,  containing  nothing  to  show  that  the  rela- 
tion of  debtor  and  creditor  is  to  exist  between  the 
parties,  does  not  cease  to  become  an  absolute  con- 
veyance, and  become  a  mortgage,  merely  because  the 

{k)  Netoeomb  v.  Bonham,  1  Ver.  7,  214,  231. 

(/)  BarreU  v.  Sabine,  i  Ver.  268. 

(m)  Alderton  y.  Whiter  2  De  G.  &  J.  97. 
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vendor  stipulates  that  he  shall  have  the  right  to  re- 
purchase. In  every  such  case  the  question  is  what, 
upon  a  fair  construction,  is  the  meaning  of  the  instru- 
ments (n)  ? "  The  rule  is  the  same  with  reference  to 
dealings  with  an  equity  of  redemption  (6) ;  and  the 
leaning  of  the  courts  would  probably  be  to  look  upon 
such  instruments  as  purchase  deeds  rather  than  as 
mortgage  deeds,  since  mortgages  with  separate  deeds 
of  defeasance  are  not  approved  of  in  equity  (p).  More- 
over, an  agreement  by  the  mortgagor,  entered  into 
after  the  time  of  making  the  mortgage,  though  restrict- 
ing his  ordinary  right  to  redeem,  would  appear  to  be 
binding,  if  made  for  some  consideration ;  for  this  is 
not  the  introduction  of  a  stipulation  by  way  of  penalty 
or  forfeiture,  but  the  price  to  be  paid  in  return  for 
a  privilege  conferred  (q). 

An  ordinary  mortgage  deed  contains  a  proviso  for  Whoisentitied 
the  redemption  of  the  mortgaged  premises,  by  "  the  *°  ®*™' 
mortgagor,  his  heirs,  executors,  administrators,  or 
assigns  ; "  but  the  estate  may  be  redeemed,  not  only 
by  the  persons  specified  in  this  proviso,  but  also  by 
all  persons  who  have  any  interest  in,  or  lien  upon 
it  (r).  Thus  a  surety  who  has  paid  off  the  mortgage 
debt  (a),  a  joint-tenant  (<),  a  tenant  in  common  (u), 
in  tail  (v),  or  for  life  (w),  or  in  dower,  or  by  curtesy, 
of  the  equity  of  redemption,  are  each  entitled  to  redeem 
on  the  same  terms  as  the  mortgagor  himself  might 

(n)  And  see  Perry  v.  Meddowcroftj  4  Bear.  197  ;  Goodman  y.  GHer^ 
mm,  2  Ba.  ft  B.  274  ;  WHlianu  v.  Oven,  5  My.  k  C.  303.  ♦ 

(0)  See  Snsworih  v.  Gnfith,  5  Bro.  P.  C.  184 ;  Davit  v.  Thomat,  I 
Rubs,  k  My.  506 ;  Bulwer  v.  AtUey,  z  Ph.  422  ;  Gouip  ▼.  Wright,  9  Jur. 
(N.  S.)  592. 

(p)  CoUertU  ▼.  Purchase,  Ca.  t.  Talb.  61. 

(q)  See  Davis  t.  ThomoM,  I  Russ.  k  My.  506 ;  Ford  v.  ChetUrJidd,  19 
Beav.  428. 

(r)  Pearce  v.  Morris,  L.  R.  5  Ch.  227,  229. 

(f)  Mayhew  y.  CriekeU,  2  Swan.  185, 191  ;  Wade  y.  Coope,  2  Sim.  155, 
160. 

(t)  See  Waugh  y.  Land,  6.  Coop,  129. 

(u)  See  Wynne  y.  Styan,  2  Ph.  303,  306. 

(r)  Playford  v.  Playford,  4  Ha.  546. 

(tr)  Brans  y.  Jones,  Kay,  29. 
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have  done.  Other  assignees  of  a  mortgagor,  such  as 
subsequent  mortgagees,  or  judgment  creditors,  may 
also  redeem,  but  in  their  case  the  right  of  redemption 
is  only  ancillary  to  their  right  to  payment  out  of  their 
debtor's  land.  And  a  judgment  creditor  cannot  obtain 
the  aid  of  equity  for  this  purpose,  unless  he  has  pre- 
viously complied  with  the  provisions  of  the  Judgment 
Acts,  so  far  as  circumstances  will  permit,  and  then 
applied  to  the  Chancery  Division  to  remove  any  further 
impediments  to  his  obtaining  delivery  of  the  land  {x). 
The  general  creditors  of  a  mortgagor  may  also,  under 
special  circumstances,  acquire  a  right  to  redeem  his 
estate  (y). 

We  come  next  to  the  consideration  of  the  rights  and 
liabilities  of  a  mortgagor  and  of  a  mortgagee.  These 
are,  naturally,  closely  related  to  each  other,  but  in 
dealing  with  them  we  will,  as  far  as  possible,  treat  of 
them  separately,  in  the  order  in  which  they  have  been 
mentioned. 

Rights  and  On  the  cxecution  of  a  mortgage  deed,  the  mortgagor 

amortgagor.    becomcs  the  equitable  owner,  and  the  mortgagee  the 

legal  owner,  of  the  mortgaged  estate.     If  there  is,  as 

sometimes  happens,  an    express  stipulation   between 

them  that  the  mortgagor  shall  remain  in  possession  of 

Hortgagormay  the  estate  Until  a  specified  date,  subject  to  his  punc- 

a^erm'tothe*^  tual  payment  of  interest ;  that  has   the   efifect  of  a 

mortgagee.      re-demise  of  the  property  by  the  mortgagee  to  the 

mortgagor,  who  becomes,  therefore,  a  termor  during 

the  term  so  agreed  upon,  and  cannot  be  dispossessed 

of  the  property  during  that  time,  provided  that  he 

But  18  not       observes  his  part  of  the  agreement.     If,  however,  qs 

'"^  ^'  more  frequently  happens,  the  mortgagor  remains  in 

possession,  without  any  agreement  with  his  mortgagee, 

(x)  He  Cowbridge  By.  Co.,  L.  R.  5  £q.  413  ;  Mildred  v.  Austin,  L.  R. 
8  £q.  220 ;  Haiton  v.  Heywood,  L.  R.  9  Ch.  229 ;  Beckett  v.  Buckley, 
L.  R.  lyEq.  435. 

Fisher  on  Mortgages,  76S. 
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his  exact  position  is  not  very  clear.     The  mere  receipt  Position  in 
of  interest  by  the  mortgagee  is  not  a  recognition  of  the  ^^^  **"** 
mortgagor  as  a  tenant  (z),  and  the  mortgagor  is  con- 
sequently spoken  of  sometimes  as  a  tenant  at  will, 
sometimes  as  a  tenant  by  sufTerance ;  but  neither  of 
these  definitions  is  quite  accurate.     He  is,  perhaps, 
more  correctly  described  as  one  who,  having  parted 
with  his*  estate,  remains  in  possession  of  it  at  the 
pleasure,   and   consistently  with   the   rights,   of  the 
grantee ;  exercising  the  ordinary  privileges  of  property, 
yet  liable,  at  the  option   of   the   mortgagee,  to  be 
treated  either  as  a  tenant  or  as  a  trespasser,  and  to  be 
ejected  without  notice  or  demand  of  possession,  and 
without  any  claim,  whether  treated  as  tenant  or  as 
trespasser,  to  rents  in  arrears,  or  accruing,  or  to  the 
growing  crops  (a).     He  is  not  boimd  to  account  for  Not  bound  to 
any  rents  or  profits  of  the  estate  which  he  has  received  rentoorprofita. 
during  his  occupation  (6),  for  he  is  not  a  receiver  for 
the  mortgagee  (c) ;   and  he   is  entitled  (whether  in  May,  in  some 

,  N   .  •  •    -L  i.      •      •  J      i.    J.      J.-L     oases,  act  as 

possession  or  not)  to  exercise  rights  mcident  to  the  owner, 
estate  which  are  not,  presumably,  a  source  of  profit. 
Thus  he  may  nominate  to  a  vacant  advowson,  not- 
withstanding any  previous  agreement  with  his  mort- 
gagee to  the  contrary  (d),  or  vote,  in  respect  of  the 
property,  at  an  election  for  Parliament.     He  may, 
moreover,  commit  waste,  except  in  cases  where  the 
security  is  thereby  made  insufficient  (e),  and  is  liable 
on  account  of  the  public  burdens  imposed  on   the 
property  (/).     Since  he  is  not  the  legal  owner  of  the  Action 
estate,  he  could  not  until  lately  bring  any  action  at  ren^or  for 
law,  in  his  own  name,  to  recover  the  rents  or  prevent  *"■?*«»• 
trespasses,  neither  could  he  make  any  valid  lease  of 


(z)  Doe  V.  CadwaUader,  2  B.  &  Ad.  473. 
{a)  Fisher  on  Mortgages,  443. 
{b)  Colman  v.  St.  AlbanSy  3  Ves.  25*. 
(c)  Ex  parte  Wilson,  2  Yes.  &  B.  252. 
id)  Madeen»U  v.  Robinwn,  3  Atk.  558. 

<c)  King  v.  SmMh,  4  Ha»  239  ;  Humphreys  v.  ffarrison,  I  Jac.  &  W, 
581  ;  Ackroyd  v.  Mitchdl,  3  L.  T.  (N.  S.)  236. 
(/)  R  V.  Baker,  L.  B.  2  Q.  B.  621. 


256  OF   CORPOREAL   HEREDITAMENTS. 

it  without  the  mortgagee's  concurrence ;  (g)  now,  how- 
ever, the  Judicature  Act,  1873,  has  enacted  that  a 
mortgagor  entitled  for  the  time  being  to  the  possession 
or  receipt  of  the  rents  and  profits  of  any  land,  as  to 
which  no  notice  of  his  intention  to  take  possession  or 
to  enter  into  the  receipt  of  the  rents  thereof,  shall 
have  been  given  by  the  mortgagee,  may  sue  for  such 
possession,  and  for  the  recovery  of  such  rents  or 
profits,  or  to  prevent  or  recover  damages  in  respect  of 
any  trespass  or  other  wrong  relative  thereto,  in  his 
own  name  only,  unless  the  cause  of  action  arises  upon 
a  lease  or  other  contract  made  by  him  jointly  with 
any  other  person.  And  the  Conveyancing  Act,  1881 
(Ji),  empowers  a  mortgagor  in  possession  whose  mort- 
gage was  made  after  the  31st  December  1881,  in  the 
absence  of  any  written  agreement  to  the  contrary 
between  himself  and  his  mortgagee,  to  make  agri- 
cultural leases  for  any  term  not  exceeding  twenty-one 
years,  and  building  leases  for  any  term  not  exceeding 
ninety-nine  years. 

When  mort-         But  whether  in  possession,  or  not,  of  the  mortgaged 

gt^^or  entitled  ,  ,_.  ...  •  *. 

to  redeem.  estate,  the  mortgagor  still  retains  his  equity  of  re- 
demption unless,  and  until,  it  is  lost  to  him  by  some 
of  the  means  to  be  presently  noticed.  He  is  not  en- 
titled, however,  to  redeem  the  mortgaged  estate  before 
the  day  named  for  that  purpose  in  the  mortgage  deed ; 
even  though  he  tender  to  the  mortgagee  the  principal 
sum  due,  together  with  interest  on  it  up  to  the  day 
specified  (i).  On  the  named  day  he  may  redeem 
without  having  given  any  precious  notice  of  his  in- 
tention to  do  so ;  but  after  that  day  he  is  not  entitled 
to  redeem  without  giving  six  calendar  months'  pre- 
vious notice,  or  paying  interest  up  to  the  day  when 
the  time  fixed  by  such  a  notice  would  have  expired ; 

ig)  Keeeh  y.  Ifallf  i  Dong.  21,  and,  with  notes,  I  Smith,  L.  C.  574; 
Doe  V.  Maiiey,  8  B.  &  C.  767. 
(/i)  44  &  45  Vict.  c.  41,  S.  18. 
(i)  Brown  ▼.  CoU^  14  L.  J.  (Ch.)  167. 
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because  a  mortgagee,  as  a  rule,  advances  his  money 
by  way  of  investment,  and  is  therefore  entitled  to  time 
to  look  out  for  a  new  security. 

If,  from  any  reason,  the  mortgagor  is  unable  to  get  Action  for  re- 
the  mortgagee  to  receive  the  mortgage  money  and  ^^"^p*^^'*- 
reconvey  the  property  (as,  for  instance,  if  the  accounts 
are  disputed,  or  if  it  is  doubtful  who  is  the  person  en- 
titled to  a  reconveyance),  he  must  commence  an  action 
in  the  Chancery  Division  for  redemption,  and,  on 
proof  that  he  is  the  person  entitled  to  redeem,  he  will 
obtain  a  judgment,  ordering  that  an  account  shall  be 
taken  (by  the  proper  oflBcer  of  the  court)  of  what  is 
due  to  the  mortgagee  for  principal,  for  interest  calcu- 
lated up  to  six  calendar  months  from  the  date  of  the 
order,  and  (usually)  for  the  costs  of  that  action ;  with 
a  deduction,  if  necessary,  of  all  the  rents  and  profits 
which  have  been,  or  which  ought  to  have  been,  re- 
ceived by  the  mortgagee ;  and  that  on  payment  being 
made  by  the  mortgagor,  on  that  day  six  months,  of  all 
sums  thus  found  due  to  the  mortgagee,  the  latter  shall 
reconvey  the  property ;  but  that  in  default  of  such 
payment  the  mortgagor's  action  is  to  be  dismissed  with 
costs — a  proceeding  which  has  the  effect  of  a  judgment 
that  the  equity  of  redemption  shall  be  foreclosed  (j). 
As  has  been  mentioned,  the  costs  of  such  an  action  fall 
more  usually  upon  the  mortgagor  (k),  the  exception 
occurring  when  the  action  has  been  rendered  necessary 
by  the  fault  of  the  mortgagee,  as  where  he  has  refused 
to  accept  a  sum  tendered  to  him  which  has  been 
found  ultimately,  in  working  out  the  judgment,  to  have 
been  suflScient  to  pay  everything  due  to  him  (/). 


Next,  as  to  those  points  which  relate  more  parti-  Rights  and 
cularly  to  the  mortgagee.     Such  a  person  has,  as  a  mortgagee! 

ij)  CKdmlty  v.  Oxford^  2  Atk.  267  ;  Winche$ter  v.  Paine,  1 1  Yes.  194, 
199  ;  Faulkner  v.  BolUm,  7  Sim.  319. 

(k)  See  CoUerdl  v.  Stratton,  L.  R.  8  Ch.  295. 
(Z)  ffarmer  ▼.  Prieitiey,  16  Beay.  569. 
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consequence  of  his  position,  various  rights  which  he 
may  exercise  in  order  to  enforce  his  security.  Thus, 
he  may  sue  the  mortgagor  on  the  covenants  for 
payment  of  the  principal  money  lent  and  interest 
which  are  to  be  found  in  every  properly  drawn  mort- 
gage deed ;  he  may  enter  into  possession  of  the  mort- 
gaged property ;  and  he  may  take  proceedings  for 
the  foreclosure  of  the  equity  of  redemption,  or  for  the 
Mortgagee  Sale  of  the  land.  These  rights,  as  well  as  any  other 
hiB nghuwm-  remedies  which  he  may  happen  to  possess,  he  may 
currently.  exercise  concurrently,  without  any  interference  by  the 
courts  (m).  For  instance,  he  may  enter  into  possession 
of  the  property,  and  then  sue  on  the  mortgagor's  cove- 
nant, and  claim  in  the  same  action  a  judgment  for 
foreclosure  (n) ;  or  he  may  sue  on  a  bond,  given  as  a 
collateral  security,  although  he  has  already  commenced 
an  action  for  foreclosure  (o).  Since,  however,  the 
exercise  of  any  of  these  rights  by  the  mortgagee  in- 
volves corresponding  liabilities  on  his  part,  we  will 
proceed  to  consider  each  of  them  separately. 

Action  on  the       The  mortgagee  ought  seldom  to  be  obliged  to  have 

ooyenanttfor  °^^  .  ®  ^ 

payment  recoursc  to  an  action  on  the  mortgagors  covenants 
in  order  to  recover  either  his  interest  or  his  principal. 
This  remedy  may,  however,  be  found  useful  where  the 
interest  has  been  allowed  to  get  very  much  in  arrear, 
or  where  the  mortgaged  estate  proves  to  be  an  insuffi- 

To  recorer  in-  cicnt  Security  for  the  amount  due  on  it.  For  as  to 
the  first  point,  the  mortgagees  power  of  recovering 
interest,  in  the  absence  of  such  a  covenant,  is  re- 

3  &  4  Wm.      stricted  by  the  3  &  4  Wm.  IV.,  c.  27  (p),  which  enacts 

•  ^'  ^'        that  no  arrears  of  interest,  in  respect  of  any  sum  of 

money  charged  on  land,  shall  be  recovered  by  any 

action  or  suit  but  within  six  years  after  the  same 


{m)  See  Lockhart  v.  Hardy ^  9  Bear.  349 ;  Cockell  v.  Bacon,  16  Beav. 
158,  159. 
(n)  Reet  v.  Parkinton,  2  Anstr.  497. 
(o)  BumtU  V.  Martin f  2  Doug.  417. 
(p)  S.  42. 
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shall  have  become  due,  or  after  an  acknowledgment 
of  the  same,  in  writing,  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his  agent ; 
whereas  under  the  combined  effect  of  the  3  &  4  Wm. 
IV.,  c.  42,  and  the  Eeal  Property  Limitation  Act,  1874 
(q),  an  action  for  the  recovery  of  any  mortgage  money 
secured  by  covenant  under  seal  can  be  brought  within 
twelve  years  from  the  time  when  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the 
same,  unless  in  the  meantime  some  part  of  the  princi- 
pal money,  or  some  interest  thereon,  shall  have  been 
})aid,  or  some  acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing,  by  the  person  to  whom 
the  same  shall  be  payable,  to  the  person  entitled  thereto, 
or  his  agent ;  but  in  no  case  is  an  action  to  be  brought 
but  within  twelve  years  after  the  last  of  such  pay- 
ments or  acknowledgments.  Under  the  last-mentioned 
enactment,  which  impliedly  repeals  the  former  law 
whereby  the  mortgagee  had  in  such  a  case  twenty  years 
wherein  to  bring  his  action,  a  mortgagee  can  obtain 
payment  of  twelve  years'  arrears  of  interest,  and  since 
he  cannot  recover,  in  a  foreclosure  action,  more  than 
six  years  of  such  arrears  (r),  an  action  on  the 
covenant  may  be  resorted  to  when  his  claim  extends 
beyond  that  term. 

The  power  of  bringing  an  action  on  the  mortgagor's  To  recover  . 
covenant  for  payment  of  principal  was  also  limited  by  P"^**^p 
the  3  &  4  Wm.  IV.,  c.  27,  which  by  another  section  (s)  3  &  4'W'm. 
enacted  that  no  action  should  be  brought  to  recover     *^°'g^j^^ 
any  sum  of   money  secured  by  any   mortgage  but  o«S7- 
within  twenty  years  next  after  a  present  light  to 
receive  the  same  should  have  accrued  to  some  person 
capable  of  giving  a  discharge  for,  or  release  of  the  same, 

iq)  3  A  4  Wm.  IV.  c.  42,  18.  3,  5.    37  k  38  Vict,  a  57,  b.  8. 
(r)  Refund  ▼.  BeU,  30  Beav.  121. 
(«)  S.  40. 
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unless  in  the  meantime  some  part  of  the  principal 
money,  or  some  interest  thereon,  should  have  heen 
paid,  or  some  acknowledgment  of  the  right  thereto 
should  have  been  given  in  writing,  signed  by  the  per- 
son by  whom  the  same  should  be  payable,  or  his 
agent,  to  the  person  entitled  thereto,  or  his  agent; 
and  in  such  case  no  such  suit  or  action  was  to  be 
brought  but  within  twenty  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments,  if  more  than  one.  Under  the  Beal 
Property  Limitation  Act,  1874,  the  mortgagee  has  to 
bring  his  action  within  twelve  years  instead  of  twenty 
from  the  time  when  his  right  first  accrued,  or  from 
the  time  of  his  last  receipt  of  some  principal  or  in- 
terest, or  of  an  acknowledgment  of  his  right  thereto  (t), 
Acknowiedg-  It  has  been  held,  in  questions  arising  under  the  Acts 
be^fornul  ^^  of  William  the  Fourth,  that  no  formal  acknowledg- 
ment need  be  given  by  either  the  party  liable  or  bis 
agent  (v),  the  statutes  speaking  only  of  some  acknow- 
ledgment It  has  also  been  decided  (v)  that  if  a  part 
payment,  or  an  acknowledgment,  made  by  one  of 
several  parties  interested  in  mortgaged  property,  has 
the  effect  of  preserving  any  right  of  action,  that  right 
will  be  saved,  not  only  against  the  party  making  the 
payment,  but  against  all  other  parties  liable  on  the 
security  (w). 

Mortgagee  The  mortgagee's  right  to  sue  on  the  covenant  may 

right  of  ra^g.  also  be  lost  to  him  in  consequence  of  certain  acts  of 
his  own.  For  he  will  not  be  allowed  to  proceed  on 
his  collateral  securities  when  he  has  put  it  out  of  his 
power  to  re-convey  the  mortgaged  property.  Thus  (a?) 
where  the  mortgagee,  after  foreclosure,  sold  the  estate 


(t)  SuUan  ▼.  Sutton,  22  Gh.  D.  511. 

(u)  BUUr  V.  Nugent,  3  Jo.  &  Lu  658,  677  ;  St  John  v.  BroughUn,  9 
Sim.  219. 

(v)  Roddam  v.  Morley,  I  De  G.  &  J.  i ;  Peairt  t.  Laing,  L.  R.  12  £q.  41. 

(w)  But  see  Coopt  v.  OresiweUt  Lu  R.  2  Ch.  112,  125. 

(x)  Lockhart  v.  Hardy,  9  Beav.  349  ;  and  see  Walker  v.  Jones,  L.  B. 
I  P.  C.  50. 
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for  less  than  was  due  to  him,  he  was  not  allowed  to 
sue  on  a  bond  given  by  way  of  collateral  security, 
although  the  sale  had  been  perfectly  fair.  And  the 
same  principle  applies  to  a  mortgagee  suing  on  the 
covenant  for  the  balance  of  the  sum  due  to  him  (y). 
Hence  we  see  that  the  mortgagee's  better  course,  if  he 
thinks  the  mortgaged  estate  an  insufficient  security, 
is  first  to  sue  on  the  covenant,  and  then  to  proceed 
against  the  estate  for  any  money  still  owing  to  him. 
Of  course,  if  he  has  recovered  in  an  action  all  that 
is  due  to  him,  on  every  account,  he  cannot  take  any 
further  proceedings  against  the  mortgagor  or  against 
the  estate,  but  must  re-convey  the  mortgaged  property. 
But,  subject  to  this,  the  mere  fact  of  his  having  sued 
on  the  covenant  does  not  entail  any  responsibility 
upon  him. 

The  mortgagee  may  also  enter  into  possession  of  Entering  into 
the  mortgaged  property,  and  he  has  a  right,  in  the^®"*^"^'^ 
absence  of  stipulation,  to  do  this  directly  the  mort- 
gaged deed  is  executed  (z).    Since  the  fact  of  such 
entry  still  leaves  open  the  mortgagor's  right  to  redeem, 
the  mortgagee  is  boimd  to  take  due  care  of  the  pro-  Ib  bound  to 
perty — such  care,  that  is,  as  a  prudent  man  would  take  of  the  pro-*'* 
of  his  own ;  subject,  however,  to  his  right  to  recover  ^^7- 
his  money.     Hence,  if  the  property  is   a  sufficient 
security  for  the  debt,  the  mortgagee  will  be  liable  for 
any  unnecessary  destruction  of  it  (a),  or  for  allowing 
any  part  of  it  to  be  abstracted  by  other  persons,  so  as 
to  make  it  impossible  for  the  mortgagor  to  get  back 
in  specie  what  has  been  thus  abstracted  (6),  and  in 
such  case  he  will  be  charged  with  his  receipts  from 
the  property,  but  disallowed  his  expenses  relating  to 
it  (c).     If  he  enters  into  possession  of  leasehold  pre- 


(y)  Pedmer  v.  Hendrie^  27  Beav.  349. 

(2)  Dot  V.  LigUj'oot,  8  Mee  ft  W.  553. 

(a)  Sandon  ▼.  Hooper^  14  L.  J.  (Ch.)  120. 

{h)  Hood  v.  Ea$ton,  2  Giff.  692  ;  Chitkolm  v.  Sheldon,  1  Grant,  31S. 

(e)  Thomeycroft  v.  Crockett,  16  Sim.  445  ;  2  H.  L.  G.  239. 
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Right!  if  pro- 
perty  is  an  in- 
■ufficient 
lecarity. 


Must  receive 
the  rents  and 
account  for 
them. 


May  charge 
mortgagor 
with  reason* 
able  expenses. 


mises,  he  is  bound  to  perform  all  the  covenants  in  the 
lease,  and  is  responsible  to  the  mortgagor  for  a  for- 
feiture occurring  through  his  default  in  this  respect  (d). 
But,  if  the  security  is  not  sufiBcient,  he  may  make 
the  most  of  the  mortgaged  property  for  the  purpose 
of  realising  what  is  due  to  him.  And  even  if  the 
security  be  sufficient,  a  mortgagee,  provided  that  the 
mortgage  deed  was  executed  after  the  3i8t  December 
1 88 1,  and  contains  no  stipulation  to  the  contrary,  is, 
under  the  Conveyancing  Act,  1881  (e),  entitled,  whilst 
in  possession  of  the  property,  to  cut  and  sell  timber 
and  other  trees  ripe  for  cutting,  and  not  planted  or 
left  standing  for  shelter  or  ornament,  or  to  contract 
for  any  such  cutting  and  sale,  to  be  completed  at  any 
time  not  exceeding  twelve  months  from  the  making 
of  the  contract.  He  does  any  speculative  acts,  how- 
ever, at  his  own  peril,  so  that  if  he  incurs  a  loss  he 
cannot  charge  any  of  it  against  the  mortgagor,  whilst 
the  whole  of  any  profit  which  he  may  make  must  go 
in  discharge  of  the  mortgage  debt  (/).  It  is  his  duty 
to  receive  the  rents,  and  he  is  bound  to  account,  not 
only  for  the  rents  and  profits  which  he  has  received, 
but  also  for  those  which  he  might  have  received  but 
for  his  own  wilful  default  (g) ;  as,  for  instance,  if  he 
allows  a  tenant  to  remain  for  several  years  on  the 
property,  and  does  not  receive  or  demand  rent  from 
him.  On  the  other  hand,  he  is  entitled  to  charge  the 
mortgagor  with  all  sums  fairly  expended  on  the  pro- 
perty, in  keeping  it  in  due  repair,  or  even  in  respect 
of  costs  properly  incurred  in  suits  relating  to  it  (A). 
He  may  do  any  acts,  such  as  pulling  down  ruinous 
houses  and  building  better,  which  may  be  necessary 
to  prevent  a  forfeiture  of  the  estate  (i) ;  and  it  would 
probably  be  his  duty  to  do  so,  but  he  is  not  bound  to 


(d)  Perry  v.  Walker,  i  Jur.  (N.  S.)  746. 

(e)  44  ft  45  Vict,  a  41,  b.  19. 

(/)  MilUtt  V.  Daveyt  31  Beav.  470^  476. 

(g)  Parkifuon  v.  ff anbury,  L.  R.  2  H.  L.  I,  9. 

(h)  Parker  v.  Watkint,  John.  133 ;  Blaekjord  v.  Davis,  L.  R.  4  Ch.  304. 

(t)  Hardy  v.  ^eve,  4  Yea.  466)  479^ 
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do  more  than  is  required  to  keep  the  estate  in  neces- 
sary repair  (j),  or  to  speculate  with  the  property  on 
behalf  of  the  mortgagor  (A).    Neither  should  he  do  Must  not  nn- 
anything  which  will  unnecessarily  increase  the  value  crease  th/ '"" 
of  the  estate,  and  thus  make  it  more  difficult  for  the  ^J^^®^  *^* 
mortgagor  to  redeem.     He  is  not  allowed  to  charge  Cannot  charge 
anything  for  his  personal  services  in  looking  after  the  JemoMT"*^ 
estate,  or  in  collecting  the  rents  (I),  and  any  agree- 
ment to  such  an  effect  between  him  and  the  mortgagor 
will  be  set  aside,  and  he  will  not  be  allowed  to  receive 
more  than  his  principal,  interest,  and  costs  (m).     But 
he  was  always  entitled  to  appoint  a  receiver  to  collect  But  may  ap- 
the  rent,  and  charge  his  expenses  against  the  mort- SBiver?'*' 
gagor  (n);  and  this  privilege  is  expressly  conferred 
on    him    by   the    Conveyancing   Act,    1881,   where 
default  has  been  made  by  the  mortgagor  (0).     If  he  Oceupation 
occupy  any  part  of  the  property  himself,  he  will  be 
charged  with  a  fair  occupation  rent  for  it  (p).      He 
could  not  until  recently,  unless  with  the  consent  of 
the  mortgagor,  make  any  lease  which  would  be  binding 
upon  the  latter  after  he  had  redeemed,  unless  it  had 
been  necessary  in  order  to  avoid  apparent  loss,   in 
which  case  the  lessee  could  not  be  disturbed  (q).     But 
now  tinder  the  Act  just  mentioned  (r)  in  the  case  of 
a  mortgage  made  after  the  31st  December  1881,  the 
mortgagee,  iu  the  absence  of  any  written  agreement  to 
the  contrary  between  himself  and  the  mortgagor,  and 
provided  that  he  is  in  possession  of  the  land,  may 
make  agricultural  leases  of  it  for  any  term  not  exceed- 
ing twenty-one  years,  and  building  leases  for  any  term 
not  exceeding  ninety-nine  years. 

0)  Oodfrty  v.  Walton,  3  Atk.  517. 

{k)  Howe  ▼.  Wood,  2  Jac.  k  W.  553,  555. 

{l)  Bomihon  v.  Hockmort,  I  Ver.  315  ;  [Langttaffe  v.  Fmwick,  10 
Yea.  404. 

(m)  Frmeh  v.  Baron,  2  Atk.  12a 

(n)  BonUhon  v.  Hockmore,  1  Ver.  315  ;  Lctnffstaffe  v.  Fenwiek,  10  Yes. 
404 ;  BameU  v.  ffarUey,  12  Jar.  (N.  &)  426. 

(o)  44  &  45  Vict  0.  41,  B8.  19,  24. 

(p)  Smart  v.  Hunt,  i  Ver.  418°. 

iq)  Hungerford  v.  (TZay,  9  Mod.  I. 

(r)  a  18. 
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Account.  From  the  above  retnarks  it  will  have  been  gathered 

that  a  mortgagee  who  has  entered  into  possession  is 
bound,  when  the  mortgage  is  redeemed,  to  account 
for  his  receipts.  If  his  annual  receipts  have  exceeded 
the  amount  of  interest  annually  due  to  him,  he  will 
have  been  gradually  repaying  himself  the  principal 
debt.  But  if  some  interest  was  due  to  him  when  he 
entered  into  possession,  he  will,  ordinarily,  be  allowed, 
in  his  accounts,  to  charge  interest  every  year  on  the 
whole  of  the  original  principal  {$) ;  since  he  was  not 

Annual  Resta.  bound  to  receive  his  money  piecemeal  If,  however, 
no  interest  was  due  to  him  at  the  time  when  he  took 
possession,  and  there  has  been  an  excess  of  annual 
receipts  over  the  annucd  interest  due  to  him,  the 
accoimt  will  be  taken  against  him  with  ''  annual 
rests."  That  i9,  the  principal  will  be  considered  as 
having  been  every  year  diminished  by  the  amount  of 
such  excess ;  and  he  will  only  be  allowed  to  charge 
an  annucd  interest  on  the  principal  thus  actually 
due  (t).  And  the  same  rule  will  apply  to  his  posses* 
sion  during  any  part  of  a  year.  The  account  will  be 
also  taken  with  rests  if  he  has  entered  into  any  agree- 
ment with  the  mortgagor  by  which  the  interest  already 
due  has  been  converted  into  principal  (u). 

An  exception  is,  however,  sometimes  made  to  the 
general  rule.  For  the  mere  fact  of  interest  not  being 
due  to  the  mortgagee  when  he  takes  possession  is  not 
decisive  upon  the  question  of  rests;  every  circum- 
stance of  the  case  will  be  regarded ;  and  if  the  mort- 
gagee has  been  driven  to  take  possession,  by  the 
wrongful  acts  of  parties  interested  in  the  estate,  he 
will  not  be  obliged  to  account  with  rests  even  though 
no  interest  was  due  to  him  at  the  time  (v).  This 
principle  has  also  been  applied  to  a  case  (w)  where  a 


(t)  SehoUfidd  ▼.  Lockwood  (No.  3),  32  Beay.  439. 

(0  Shepkerd  v.  J^ioU^  4  Madd.  254. 

(u)  WiUon  V.  CUur^  2  Beav.  136. 

(v)  Earloek  v.  Smith,  i  ColL  2S7,  297. 

(10)  P€Uch  y.  Wild,  30  Beav.  99. 
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mortgagee  entered  into  possession  in  order  to  prevent 
a  forfeiture  for  non-payment  of  rent  and  for  non- 
insurance  in  accordance  with  a  covenant  (x).  On 
the  other  hand,  he  may  he  held  liable  to  account  with 
rests  although  interest  was  due  to  him  when  he 
entered.  Thus  (i/),  where  a  mortgagee  had  sold  part 
of  the  property,  and  there  was  a  surplus  out  of  the 
proceeds  of  the  sale  after  payment  of  all  interest  then 
due  and  costs,  it  was  held  that  this  surplus  must  be 
deducted  from  the  principal,  and  that  from  that  time 
the  account  must  be  taken  on  the  diminished  prin- 
cipal, with  annucd  rests  against  the  mortgagee  (z). 

The  possession  of  the  mortgagee  may  have  the  effect  Mortgagee's 
of  destroying  the  mortgagor's  equity  of  redemption.  Seltroy  th"*^ 
It  was  provided  by  the  3  &  4  Wm.  IV.,  c.  27  (a),  J*^^**L*^ "" 
that  when  a  mortgagee  should  have  obtained  possession  3  jt  4  Wm. 
or  receipt  of  the  profits  of  any  land,  or  the  receipt  of  ^^'  ^  ^' 
any  rent,  comprised  in  his  mortgage,  the  mortgagor, 
or  any  person  claiming  through  him,  should  not  bring  a 
suit  to  redeem  the  mortgage  but  within  twenty  years 
next  after  the  time  at  which  the  mortgagee  obtained 
such  possession  or  receipt,  unless  in  the  meantime  an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of 
his  right  of  redemption,  should  have  been  given  to  the 
mortgagor,  or  to  some  person  claiming  his  estate,  or 
to  the  agent  of  such  mortgagor  or  person,  in  writing 
signed  by  the   mortgagee  or   some  person  claiming 
through  him ;  and  that  in  such  case  no  such  suit  should 
be  brought  but  within  twenty  years  next  after  the  time 
at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given ;  and 
that  when  there  should  be  more  than  one  mortgagor,  or 
more  than  one  person  claiming  through  the  mortgagor 


(x)  And  tee  Gordon  ▼.  Eakint,  i6  Grant,  363. 
(y)  Tham$on  v.  Hudton,  L.  B.  lo  Eq.  497. 

{z)  For  the  mode  of  taking  sach  m  account,  see  Binninffton  v.  i/dr« 
wood.  Tun.  &  RusB.  477,  481. 
(a)  a  2S.  . 
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or  mortgagors,  such  acknowledgment,  if  given  to  any 
of  such  mortgagors  or  persons,  or  his  or  their  agent, 
should  be  as  effectual  as  if  the  same  had  been  given  to 
all  such  mortgagors  or  persons ;  but  that  when  there 
should  be  more  than  one  mortgagee,  or  more  than  one 
person  claiming  the  estate  or  interest  of  the  mortgagee 
or  mortgagees,  such  acknowledgment,  signed  by  one 
or  more  of  such  mortgagees  or  persons,  should  be  effec- 
tual  only  as  against  the  party  or  parties  signing  as 
aforesaid,  and  the  person  or  persons  claiming  through 
them,  and  should  not  operate  to  give  the  mortgagor  or 
mortgagors  a  right  to  redeem  the  mortgage,  as  against 
the  person  or  persons  entitled  to  any  other  undivided 
or  divided  part  of  the  money,  or  land,  or  rent.  This 
Real  Property  provision  was  repealed  by  the  Eeal  Property  Limitation 
AcT  1874?  Act,  1 874  (6),  but  the  latter  statute  has  a  similar  enact- 
ment^ substituting  only  twelve  years  for  twenty  years, 
reckoning  from  the  date  of  the  mortgagee's  obtaining 
possession,  or  of  the  last  acknowledgment,  as  the  period 
within  which  a  redemption  action  can  be  brought  This 
period  is  absolute,  and  is  not  enlarged  by  the  fact  of  the 
mortgagor's  having  been  under  disability  at  any  time 
before  or  during  the  continuance  of  the  mortgage  (c). 

Before  the  3  &  4  WnL  IV.,  c  27,  was  passed,  the 
Ck)urt  of  Chancery  had  looked  upon  a  twenty  yeais' 
possession  by  the  mortgagee,  without  any  acknowledg- 
ment of  the  title  of  the  mortgagor,  as  barring  the 
latter's  right  to  redeem,  unless  he  had  been  under  dis- 
ability (acting  on  an  analogy  to  the  old  Statute  of 
Limitation),  (d)  or  unless  there  had  been  some  fraud, 
or  unfair  dealing,  on  the  part  of  the  mortgagee.  But 
Former  rale  m  very  slight  acts  of  the  mortgagee  were  held  to  be  an 
mcnJ"^^  *^"  acknowledgment  by  him  of  the  mortgagor's  right  to 
redeem   (e);  such,   for  instance,  as  his  having  kept 

(6)  37  A  38  Vict  c.  57,  B.  7. 
(c)  FonUr  v.  PcMerion,  17  Ch.  D.  132, 
{d)  21  Jac.  I.  c.  16  ;  see  Anon,  3  Atk.  313. 
(e)  See  ffodU  v.  Bealey,  6  Madd.  181. 
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accounts  of  the  sums  due  to  him  (/),  or  mentioning 
the  estate  in  his  will  as  "  my  mortgage  "  (g).  This  change  made 
tendency  of  the  court  has  been  considerably  restricted  ^  ■  *  **  ®" 
by  statute,  which  requires,  as  we  saw,  an  acknow- 
ledgment in  writing;  and  this,  it  will  be  noticed, 
can  only  be  given  to  the  mortgagor  or  his  agent, 
and  not  to  any  third  person.  But  the  acknowledg- 
ment need  not  be  formal.  Thus  (A),  where  a  mort- 
gagor's solicitor  wrote,  on  the  subject  of  the  mortgage, 
to  the  mortgagee,  who  replied  by  letter  "  that  he  did 
not  see  the  use  of  a  meeting  unless  some  one  was 
ready  to  pay  him  off :  "  this  was  held  a  sufficient 
acknowledgment  within  the  statute  (t).  Nor  need 
the  acknowledgment  be  given  within  twelve  years 
from  the  time  of  taking  possession,  for  in  the  case 
just  referred  to  (j)  it  was  not  made  until  after  twenty- 
five  years'  possession.  And  the  mortgagee's  posses-  Mortgagees 
sion  will  not  destroy  the  equity  of  redemption,  unless  malit  be^ad- 
he  has  held  by  a  title  adverse  to  the  mortgagor ;  for  ^®"®' 
otherwise  there  would  not  be  (as  the  statute  supposes) 
a  person  to  whom  the  acknowledgment  may  be  made, 
as  well  as  a  person  to  make  it.  Hence,  where  (k)  a 
mortgagee,  who  had  taken  a  mortgage  of  property 
from  the  tenant  for  life  and  the  remainder-man  of  it, 
entered  into  possession  as  mortgagee,  and  then  pur- 
chased the  equity  of  redemption  of  the  tenant  for 
life,  it  was  held  that  the  time  during  which  he  was 
in  possession  under  the  latter  title  did  not  run  against 
the  remainder-man.  And  the  rule  is  the  same,  if  the 
mortgagee  acquires  a  non-adverse  interest  before  he 
takes  possession  (Z). 


(/)  Per  Lord  Loughborough,  2  Ves.  83. 
ig)  Ord  v.  Smith,  £q.  G*.  Ab.  60a 
{k)  Stansjidd  v.  Bobton,  3  De  6.  M.  ft  6.  620. 
(i)  And  see  France  t.  Sympson,  Kay,  678. 

{j )  SUan^fidd  v.  Hoheon^  3  De  G.  M.  ft  G.  620 ;  and  see  Pendleton  ▼• 
RooOi,  I  De  G.  F.  ft  J.  81. 
{k)  Hyde  v.  DaUaway,  2  Ha.  528. 
\l)  Baffeiy  ▼.  King^  i  Keen,  601. 
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Acknowledg- 
ment by 
trustees. 


With  reference  to  the  acknowledgment  being  made 
by  the  "  mortgagee,"  it  has  been  held  that  where  two 
or  more  mortgagees  are  trustees  and  joint-tenants, 
and  the  fact  of  their  being  so  appears  on  the  face  of 
the  mortgage  deed,  an  acknowledgment  made  by  one 
of  them  is  not  sufficient  to  let  in  the  equity  of  re« 
demption,  since  they,  all  together,  only  make  up  one 
mortgagee  (m). 


Action  for 
foreclosure. 


Judgment. 


Final  order. 


A  mortgagee  is  not  bound  to  trust  only  to  his  right 
of  entering  into  possession,  for  the  ultimate  realisation 
of  his  security.  For  when  the  Court  of  Chancery 
established  the  mortgagor's  right  to  redeem,  it  also 
put  a  restriction  on  that  right,  by  permitting  the 
mortgagee  to  take  proceedings  to  foreclose  the  equity 
of  redemption.  The  consequence  is  that  the  mort- 
gagee is  entitled,  so  soon  as  the  day  fixed  for  payment 
by  the  mortgage  deed  is  over,  and  provided  his  claim 
is  not  satisfied,  to  exercise  his  right  of  obtaining 
foreclosure.  This  he  does  by  bringing  an  action  in  the 
Chancery  Division  and  getting  under  it  a  judgment 
that  an  account  shall  be  taken  of  what  is  due  to  him 
for  his  principal,  for  interest  on  it,  including  six 
months'  prospective  interest,  and  for  the  costs  of  that 
action  :  and  that  if  the  mortgagor  shall,  on  that  day  six 
(calendar)  months,  pay  all  sums  so  found  due,  the 
mortgagee  shall  reconvey  the  mortgaged  estate;  but 
that,  in  default  of  such  payment,  the  mortgagor  shall, 
from  thenceforth,  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemption  in  and  to 
the  mortgaged  premises  (n).  If  default  is  not  made, 
the  mortgagee  must,  of  course,  re-convey  the  pre- 
mises ;  but  if  default  is  made,  he  must  next  obtain  a 
final  order  for  absolute  foreclosure  in  order  to  perfect 
his  title  (p). 


(m)  Riehardton  v.  Yourtge,  L.  R.  6  Oh.  478. 
(n)  Seton,  1035. 
(0)  See  Seton,  1089. 
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Besides  the  indulgence  thus  shown  to  the  mort-  Exteniion  of 
gagor  in  compelling  the  mortgagee  to  get  a  final  **"^ 
order,  the  court  is  very  lenient  in  extending  the  time 
within  which  the  mortgagor  may  redeem.  In  the 
first  place,  if  he  comes  before  the  time  fixed  for  pay- 
ment by  the  judgment  has  arrived,  he  can  generally, 
provided  he  can  assign  some  reason  for  his  request  (^), 
get  an  order  extending  the  time  for  another  six  months, 
on  condition  of  his  at  once  paying  all  interest  then 
due,  and  the  costs  of  the  action.  In  one  instance  {q) 
as  many  as  four  such  orders  were  made,  but  that  was 
a  very  exceptional  case,  the  mortgagor  having  already 
entered  into  an  advantageous  contract  for  the  sale  of 
the  estate.  And  an  order  will  not  be  readily  made  if 
the  property  is  shown  to  be  already  an  insufficient 
security  (r).  Not  only  can  the  mortgagor,  generally 
speaking,  get  an  extension  before  the  time  comes  for 
payment^  but  he  may  even  get  one  after  the  order  for 
making  the  foreclosure  absolute  has  been  obtained  and 
inrolled.  This,  however,  lies  entirely  in  the  discretion 
of  the  Court,  and  depends  on  the  circumstances  of 
each  particular  case,  such  as  the  fact  that  the  amount 
of  the  mortgage  debt  is  much  less  than  the  value  of 
the  property,  and  that  the  mortgagor  has  come  to  the 
Court  within  a  reasonable  time.  In  one  case  (s),  a 
mortgagor  was  allowed  to  redeem  after  a  final  order 
for  foreclosure,  on  its  being  shown  that  his  interest  in 
the  property  was  worth  three  or  four  times  the  amount 
of  the  debt;  in  another  (t)  he  was  even  allowed  to 
redeem  against  a  purchaser  of  the  estate,  it  being 
proved  that  the  purchaser  had  contracted  to  buy  before 
the  final  order  was  made,  and  that  the  mortgagor  had 
reason  to  believe  that  the  order  absolute  would  not  be 
applied  for. 


(/))  Hclfcrd  y.  YaUj  I  K.  ft  J.  677  ;  Nanny  v.  Edtoardi,  4  Run.  124. 

(9)  Edwards  v.  Ounliffe,  i  Madd.  287. 

(r)  Byre  v.  ffanton,  2  Beav.  478. 

(«)  Ford  V.  WatUU,  2  Ph.  591 ;  and  see  PlaU  v.  AMridfft,  12  Grant,  105. 

(t)  CampbeU  v.  HUyland,  7  Gh.  D.  166. 
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Forecioanre  Moreover,  the  Court  will  often  hold  that  the  mort- 

acte^f'the  ^  g^gee  has,  after  obtaining  foreclosure,  re-opened  it 
mortgagee.  ^y  his  dealings  with  the  property  before  the  fore- 
closure is  made  absolute.  Thus,  he  opens  the  fore- 
By  receipt  of  closure  if  he  receives  any  rents  of  the  property  be- 
tween the  time  when  a  certificate  has  been  made, 
showing  the  amount  due  to  him,  and  the  day  fixed  for 
payment  by  the  mortgagor;  even  though  default  is 
afterwards  made  in  such  payment ;  since  by  receiving 
rents  he  has  altered  the  amount  found  due  to  him  (u). 
In  that  case  a  new  day,  not  exceeding  three  months  (v) 
from  the  time  of  his  applying  for  an  absolute  order, 
must  be  fixed  for  payment  (w).  It  was  formerly 
thought  that  the  foreclosure  was  not  opened  by  the 
fact  of  the  mortgagee  receiving  rents  after  the  day 
fixed  for  payment,  although  he  might  not  have 
obtained  the  final  order  (x) ;  but  it  would  seem  from 
the  decision  in  a  modem  case  (y)  that  a  receipt  of  rent 
at  any  time  before  obtaining  the  final  order  re-opens 
the  foreclosure. 

By  other  acts.  And  although  the  Court  will  not  prevent  a  mort- 
gagee who  has  foreclosed  from  pursuing  his  other 
remedies  if  the  vcdue  of  the  estate  foreclosed  proves 
to  be  less  than  the  amount  due  to  him,  it  will  consider 
the  foreclosure  as  thereby  opened  (z).  We  have  also 
seen,  previously,  that  parting  with  any  of  the  property 
after  foreclosure  stops  the  mortgagee  from  taking  any 
further  proceedings  against  the  mortgagor. 

Sale.  The  Court  of  Chancery  would,  under  the  old  prac- 

tice, sometimes  direct  a  sale  of  the  mortgaged  pro- 
perty, instead  of  foreclosure  of  the  equity  of  redemp- 
tion, and  its  powers  in  that  respect  were  enlarged  by 

{u)  Qarlick  v.  Jacknon,  4  Beav.  154. 

(7)  Buchanan  v.  Oreenway,  12  Beav.  355. 

(10)  Alikn  V.  FottcTf  5  Beav.  592  ;  £llu  v.  Qriffitht,  7  Beav.  83. 

(x)  CoMtable  v.  Hirwick^  5  Jur.  (N.  S.)  331. 

(y)  Pree9  v.  Coke,  L.  R  6  Ch.  645. 

U)  Dathwood  v.  Blythway,  i  Eq.  Ga.  Ab.  317. 
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section  48  of  the  Chancery  Improvement  Act  (a).  15  &  16  Vict. 
This  section  has  been  repealed  by  the  Conveyancing  ^  ^'  y.  . 
Act,  1 88 1  (6),  which  substitutes  still  more  ample  c.  41* 
powers,  by  enacting  that  ia  an  action,  whether  for 
foreclosure,  or  for  redemption,  or  for  sale,  or  for  the 
raising  and  payment  in  any  manner  of  mortgage 
money,  the  Court,  on  the  request  of  the  -mortgagee,  or 
of  any  persons  interested  either  in  the  mortgage  money 
or  in  the  right  of  redemption,  and  notwithstanding  the 
dissent  of  any  other  person,  and  notwithstanding  that 
the  mortgagee  or  other  person  so  interested  does  not 
appear  in  the  action,  and  without  allowing  any  time 
for  redemption  or  for  payment  of  any  mortgage  money, 
may,  if  it  thinks  fit,  direct  a  sale  of  the  mortgaged 
property,  on  such  terms  as  it  thinks  fit.  But  when 
the  sale  is  asked  for  by  a  person  bringing  a  redemption 
action,  he  may  be  ordered  to  give  security  for  the 
costs  of  it.  Under  this  Act,  the  Court  has  power,  on 
the  application  of  any  person  interested,  to  order  a 
sale  at  any  time  after  the  action  has  been  commenced 
(c),  and  up  to  the  time  of  its  being  concluded  by  fore- 
closure absolute  (d). 

It  has  already  been  pointed  out  how  the  mortgagee  Mortgagee 
may,  under  the  Statutes  of  Limitation,  lose  his  right  JS^jjty!  ^'' 
to  bring  a  personal  action  against  the  mortgagor,  and 
in  like  manner  he  may  be  prevented  from  proceeding 
directly  against  the  mortgaged  property.    This  results 
from  the  combined  effect  of  the  3  &  4  Wm.  IV.,  c.  27,  3  &  4  Wm. 
and  the  Eeal  Property  Limitation  Act,  1874,  which  ^^'^'^  ^.^^ 
provide  {e)  that  no  person  is  to  make  an  entry,  or  0.  57. 
bring  an  action  to  recover  any  land,  but  within  twelve 
years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  to  bring  such   action  shall  have  first 


(a)  15  &  16  Vict,  a  86. 

{b)  44  &  45  Vict.  0.  41,  8.  25. 

(«)  WooUey  v.  Oolman,  21  Cfh.  D.  169. 

{d)  Union  Bank  of  London  ▼.  Ingram,  20  Ch.  D.  463. 

W  37  &  38  Vict  0.  57,  8.  I. 
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accrued  to  some  person  through  whom  he  claims ;  or, 
if  such  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  within  twelve  years  next 
after  the  time  at  which  the  right  to  make  such  entry 
or  to  bring  such  action  shall  havj3  accrued  to  the 
person  making  or  bringing  the  same.  The  right  to 
make  such  entry  or  bring  such  action  is,  if  the 
person  claiming  or  some  person  through  whom  he 
claims  has  been  in  possession,  to  be  deemed  to  have 
first  accrued  from  the  time  when  such  possession  was 
discontinued,  or — if  the  claimant  has  not  been  in 
possession,  and  his  claim  is  in  respect  of  an  estate  or 
interest  in  land  conveyed  to  him  (by  any  instrument 
other  than  a  will)  by  a  person  in  possession  of  such 
estate  or  interest — ^from  the  time  when  he  became  en- 
titled to  take  possession  (/).  But  if  such  estate  or 
interest  was  one  in  reversion  or  remainder  or  other 
future  estates  or  interest,  then  the  right  is  to  be 
deemed  to  have  accrued  from  the  time  when  the 
same  became  an  estate  or  interest  in  possession  (g), 
A  further  proviso  is  made  by  another  section  (A), 
namely,  that  if  any  acknowledgment  of  the  title  of 
the  person  entitled  to  any  land  shall  have  been  given 
to  him,  or  his  agent,  in  writing,  signed  by  the  person 
in  possession  or  in  the  receipt  of  the  profits  of  such 
land,  then  the  right  to  make  such  entry,  or  bring  such 
action,  shall  be  deemed  to  have  accrued  at  the  time 
when  such  acknowledgment^  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given. 

A  doubt  was  raised  (i),  on  the  wording  of  this  sec- 
tion, whether  payment  of  interest  was  equivalent  to  a 
written  acknowledgment  of  the  mortgagee's  title,  or 
whether  a  mortgagee's  right  to  recover  the  land  was 
gone  if  he,  for  twenty  years,  allowed  the  mortgagor 


(/)  3*4  Wm.  IV.  c  27,  8.  2. 

G)  37  &  38  Vict.  c.  57,  8.  2. 
{k)  3  &  4  Wm.  IV.  c.  27,  B.  14. 
(t)  Doe  ▼.  WiUiami,  5  A.  A&  E.  291. 
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to  remain  in  possession,  paying  interest,  but  making 

no  other  acknowledgment  of  the  mortgagee's    title. 

In  order  to  remove  these  doubts,  it  was  enacted  by  the 

7  Wm.  IV.  &  I  Vict,  c.  2  8,  that  it  should  and  might  7  Wm.  i v.  & 

be  lawful  for  any  person  entitled  to,  or  claiming  under, '    ***   ^'^  ' 

any  mortgage  of  land,  to  make  an  entry,  or  bring  an 

action,  or  suit  in  Equity,  to  recover  such  land,  at  any 

time  within  twenty  years  next  after  the  last  payment 

of  any  part  of  the  principal  money  or  interest  secured 

by  such  mortgage,  although  more  than  twenty  years 

had  elapsed  since  the  time  at  which  the  right  to  make 

such  entry,  or  bring  such  action  or  suit  should  have 

accrued.     We  have  just  seen  that  the  Eeal  Property  Real  Property 

Limitation  Act,  1874  (/),  substitutes  (k)  the  term  of  Ad^^iS/^ 

twelve  years  for  that  of  twenty  years  as  the  time 

within  which  the  mortgagee  is  to  bring  his  action 

under  the  circumstances  mentioned  in  the   3    &  4 

Wm.  IV.,  c.  27.    It  also  (t)  enacts  that  the  provisions 

of  the  7  Wm.  IV.  &  i  Vict.,  c.  28,  are,  after  the  31st 

December  1878  (m),  to  be  construed  as  if  the  period 

of  twelve  years  had  been  therein  mentioned  instead 

of  the  period  of  twenty  years.     It  follows  that  the 

mortgagee's  right  to  recover  the  land  is  lost  if  he 

permit  the  mortgagor  to  remain  for  twelve  years  in 

undisturbed  possession  without  payment  of  interest,  or 

written  acknowledgment  of  title. 

Eeference  has  already  been  made  to  cases  as  to  Acknowiedg- 
the  acknowledgment  required  by  other  sections  of  the  JJIeSe  ttatates. 
Statutes  of  Limitation,  and  those  cases  apply  equally 
to  acknowledgments  of  a  mortgagee's  titla  With 
regard  to  payment,  it  has  been  recently  laid  down  by 
the  Court  of  Appeal  that  a  payment,  to  come  within 
the  7  Wm.  IV.  &  I  Vict.,  c.  28,  must  be  a  payment  of 
principal  or  interest,  and  must  be  made  by  the  mort- 


U)  37  &  38  Vict  c  57. 

{k)   S.  I. 

(0  8.9. 

(f2»)   S.  12. 

s 
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gagor,  or  some  person  bound  to  pay  principal  or  interest 
on  his  behalf.  Hence,  a  payment  of  rent  made  by  a 
tenant  of  the  mortgaged  property  to  the  mortgagee,  in 
consequence  of  a  notice  by  the  mortgagee  requiring  the 
rent  to  be  paid  to  him,  is  not  such  a  payment  (n). 

As  to  the  possession  necessary  to  bar  the  mortgagee's 
right  to  the  land,  it  has  been  decided  that  if  he  is 
himself  in  possession  of  it,  but  under  another  title  (as, 
for  instance,  where  he  is  a  tenant  for  life  of  the  mort- 
gaged estate),  his  possession  in  that  capacity  will  not 
operate  as  a  bar  to  his  title  as  mortgagee  (o). 

It  was  also  held  (p)  under  the  3  &  4  Wm.  IV.,  c 

27,  that  a  mortgagee  of  land  might,  at  any  time 
within  twenty  years  after  his  last  receipt  of  interest 
or  of  acknowledgment  of  his  title,  recover  the  mort- 
gaged land  from  a  tenant  of  the  mortgagor,  even 
though,  as  between  such  tenant  and  the  mortgagor, 
the  latter's  right  to  the  land  had  been  barred,  in  con- 
sequence of  his  not  having  received  any  rent,  or  any 
acknowledgment  of  his  title,  from  the  tenant  for  twenty 
years  past  Under  the  Act  of  1874,  this  time  would 
be  limited  to  twelve  years.  Moreover  {q\  a  person 
who  has  purchased  the  mortgaged  property  from  the 
mortgagee,  and  at  the  same  time  bought  up  the 
mortgagor's  equity  of  redemption  (thus  extinguishing 
the  mortgage  debt),  still  remains  a  person  ^  claiming 
under,"  though  not  one  "entitled  to,"  a  mortgage, 
within  the  meaning  of  the  7  Wm.  IV.  &  i  Vict,  c. 

28,  and  has,  therefore,  the  same  rights  as  against  a 
tenant  of  the  mortgagor,  as  the  mortgagee  himself 
would  have  had  in  the  case  last  put  For  otherwise 
the  mortgagee,  or  persons  claiming  under  him,  might 
be  prejudiced  by  the  neglect  of  the  mortgagor  to 


(n)  ffarlock  t.  Askherry,  19  Cb.  D.  539. 
(0)  Wynne  v.  Styant  2  Ph.  303. 
ip)  Doe  V.  Eyre^  17  Q.  B.  366. 
(5)  J)oe  V.  Mastey^  17  Q-  B.  373. 
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receive  rent,  or  an  acknowledgment  of  title,  from  his 
own  tenant — a  contingency  undesirable  in  the  interest 
of  the  mortgagor  himself,  as  tending  to  diminish  the 
mortgagee's  security,  and  thus  make  him  less  willing 
to  allow  the  mortgagor  time  for  repayment  of  the 
loan. 


(     276     ) 


CHAPTEE  XIV. 

OF   AN   EQUITY   OF   REDEMPTION    {continued). 

In  addition  to  those  privileges  of  a  mortgagee  which 
have  been  mentioned  in  the  previous  chapter,  there 
are  two  others,  of  a  somewhat  different  nature,  which 
will  require  a  brief  notice. 

The  first  of  these  arises  from  the  fact  of  the  mort- 
gagee's being  the  legal  owner  of  the  mortgaged  estate. 
Tacking.  This  is  his  right  to  "  Tack  ; "  that  is,  to  annex  to  his 
original  security  another  which  he  holds  for  a  subse- 
quent debt  due  in  respect  of  the  same  property.  If, 
for  instance,  A.  has  an  estate  conveyed  to  him  by  way 
of  mortgage  in  the  usual  form,  and  subsequently, 
without  notice  of  the  existence  of  any  other  incum- 
brance on  it,  advances  a  further  sum  of  money  to  the 
mortgagor  on  the  security  of  the  same  estate,  he  will 
have  a  right  to  "  tack  "  this  last  advance  to  his  first, 
and  claim  payment  of  both  before  he  re-conveys  the 
property,  even  as  against  an  incumbrancer  who  lent 
his  money  on  the  security  of  the  equity  of  redemption, 
before  A.  made  his  further  advance. 

It  will  be  obvious  that  this  right  to  tack  is  a 
great  advantage  where  the  mortgagor  is  insolvent  and 
the  mortgaged  estate  is  an  insufficient  security  for  all 
the  money  advanced  on  it  by  different  persons.  We 
will  proceed,  therefore,  to  consider  the  qualifications 
necessary  to  entitle  a  mortgagee  to  tack. 

Before  doing  bo,  we  may  mention  that  the  7th 
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section  of  the  Vendor  and  Purchaser  Act,  1874  (a), 
for  a  short  time  did  away  with  tacking  in  the  case  of 
any  mortgage  executed  after  the  7th  August  1874. 
But  the  Land  Transfer  Act,  1875  (b),  repealed  this 
section  as  from  the  date  at  which  it  came  into  opera- 
tion except  as  to  anything  duly  done  thereimder  before 
the  1st  January  1876. 

The  first  requisite  for  tacking  is  that  the  person  When  a  mort- 
claiming  to  exercise  it  must  be  in  possession  of,  or  Suit  haT'^' 
have  the  power  to  obtain  the  possession  of,  the  legal  legal  estate. 
estate  in  the  mortgaged  property  (c).    For  it  is  only 
in  favour  of  a  legal  owner  that  an  exception  is  made 
to  the  ordinary  rule  of  equity,  "  that  he  who  is  first 
in  point  of  time  is  to  be  considered  as  having  the 
better  right"     The  reason  given  for  this  exception  is, 
that  his  right  to  be  re-paid  his  further  advance  being 
equal  (l^J^^g  aside  any  question  of  priority)  to  the 
right  of  repayment  of  any  other  incumbrancer.  Equity 
will  not  prevent  him  from  availing  himself,  in  order 
to  obtain  payment,  of  any  advantage  which  he  has  in 
consequence  of  his  possession  of  the  legal  estate  in  the 
mortgaged  property.     This  reasoning  cannot  be  called 
very  satisfactory,  and  probably  the  best  excuse  that 
could  be  made  for  continuing  the  system  of  tacking  is 
that  given  by  a  distinguished  writer  (d),  namely  that 
it  has  been  so  long  established  as  to  have  become  a 
rule  of  real  property.     It  does*  not,  as  a  rule,  prevail 
in  our  colonies,  even  where  the  system  of  law  is  the 
same  as  our  own ;   and  in  cases  where  it  has  been 
permitted,  it  would  seem  that  the  right  to  tack  has 
been  confined  to  the  mortgagee  himself  (e),  whereas 
our  law  (as  we  shall  see  presently)  extends  it  to  his 
assignee. 


(«)  37  A  38  Vict  c  78. 

(6)  38  k  39  Vict  c.  87,  B.  129. 

(c)  Brace  v.  Marlborough,  2  P.  W.  490,  495. 

\d)  Story,  £q.  Jur.  §  414. 

(e)  Gordon  v.  Lothian,  2  Grant,  293. 
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Must  h&ye  Next,  the  mortgagee  must  have  made  his  advance 

^▼imoeontheon  the  Credit  of  the  mortgaged  property.    He  will 

mortMed^pro- ^^®^^         provided  he  possesses  the  other  neoessaiy 
perty.  qualifications,  be  clearly  allowed  to  tack  a  subsequent 

advance  if  he  has,  at  the  time  of  making  it,  taken,  by 
way  of  security,  a  second  mortgage  of,  or  further 
charge  on,  the  same  property.  Before  the  passing  of 
the  present  Judgment  Acts  (/)  a  mortgagee  was 
allowed  to  tack,  in  like  manner,  a  further  advance 
secured  by  a  statute  or  judgment  given  expressly  for 
that  purpose;  for  in  such  a  case  he  was  presumed, 
knowing  that  he  had  hold  of  the  land  by  the  mortgage, 
to  have  ventured  his  money  upon  a  further  security 
which,  though  it  passed  no  present  interest  in  the 
land,  had  the  effect  of  a  lien  thereon  (g).  And  his 
right  to  tack  such  an  advance  is  still  clearer  if  the 
judgment  has  been  obtained  since  the  passing  of  the 
Ju<]^ment  Acts,  and  has  been  followed  up  by  the 
measures  required  by  those  statutes,  since  such  a 
judgment  has  the  same  effect  as  if  the  mortgagor  had 
executed  a  written  chaise  on  the  land  (h).  He  may, 
if  there  are  no  other  incumbrancers,  tack  advances 
secured  only  by  bond,  or  by  simple  contract,  against 
the  mortgagor's  heirs,  or  against  his  devisees  bene- 
ficially interested  (t),  because  these  persons  are  liable 
for  all  the  mortgagor's  debts,  to  the  extent  of  the  value 
of  his  real  estate.  But  bond,  or  simple  contract, 
debts,  since  they  give  no  peculiar  remedy  against  the 
debtor's  land,  cannot  be  tacked  against  the  mortgagor 
himself  (J),  and  still  less  against  subsequent  incum- 
brancers (k). 


(/)  I  &  2  Vict  c  1 10  ;  2  &  3  Vict  c.  ii ;  23  ft  24  Vict  c.  38 ;  27 
k  28  Vict  c.  112. 

{g)  Brace  ▼.  Marlborough,  2  P.  W.  490^  493  ;  Shepherd  ▼.  TiUeyt  2 
Atk.  348,  351. 

{h)  I  ft  2  Vict.  o.  IIO^  fl.  13. 

{%)  Coleman  v.  Winch,  i  P.  W.  775  ;  Molfe  v.  Chetler,  20  Beft^.  610 ; 
Thomat  Y.  Thomat,  22  Beav.  341  ;  Carroll  ▼.  BoberUon,  15  Gnnt,  173. 

ij)  Archer  ▼.  SnaU,  Str.  1106. 

{k)  Jones  ▼.  Smith,  2  Yes.  372,  376 ;  and  see  Zovthian  ▼.  Batd,  3 
Bro.  C.  C.  161  ;  Irby  ▼.  /r6y,  22  Beav.  217. 
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Again,  the  mortgagee  can  only  tack  those  securities  Must  hold 
"which  he  holds  in  the  same  right.  Thus  (/),  where  S^Manrright. 
A  had  advanced  money  on  a  leasehold  estate,  and  B. 
subsequently  made  an  advance  on  the  equity  of  re- 
demption of  the  same  estate,  and  then  died,  leaving  A. 
his  executor :  it  was  held  that  A.,  although  both  the 
securities  were  thus  vested  in  him,  could  not  tack 
them  against  incumbrancers  whose  rights  had  accrued 
between  the  time  when  A.  and  B.  respectively  had 
made  their  advances.  The  mortgagee's  right  to  tack 
will  not,  however,  be  affected  by  the  fact  that  the  deed 
securing  his  further  advance  provided  for  the  payment 
of  other  incumbrancers  besides  himself  (m). 

Moreover,  the  mortgagee    cannot   tack  if,  at  the  Must  not  ba^e 
time  of  his  further  advance,  he  had  notice  of  the  exist-  guiequMt**' 
ence  of  any  intervening  incumbrance ;  for  his  equit-  cumbrancc. 
able  right  to  tack  is  expressly  founded  on  the  ab- 
sence of  such  notice  (n).     And  the  right  is  lost,  not 
only  by  actual  notice  (which  must  amount  to  more 
than  a  vague  rumour    (o)  )  given  to  himself,  or  his 
agent,  by  some  person  interested  in  the  property  (p) ; 
but  also  by  constructive  notice,  such,  for  instance,  as 
the  knowledge  obtained    by  his   agent,  counsel,  or 
solicitor  as  such  (q),  provided  such   knowledge  was 
acquired  with  reference  to  the  same  transaction  (r), 
and  that  it  was  such  as  the  agent  or  professional  man 
might  be  expected  to  have  communicated  to  him  (s) ; 
including  in  this  category  knowledge  of  acts  arising  out 


in- 


(0  JBanuU  ▼.  Weston,  lo  Yes.  13a 

(m)  Spencer  ▼.  Pearaon,  24  Beay.  266. 

(n)  Brace  v.  Marlboraughj  2  P.  W.  490,  494. 

<o)  WUdgooee  ▼.  Wayland,  Gould.  147;  JoUand  ▼.  Stainhridge,  3  Yes. 
Bon»-  478,  485, 

(p)  Bamhari  ▼.  Oreenshidde,  9  Moo.  P.  C.  18,  36 ;  and  see  NaUd 
Land,  Ae.,  Co.  v.  Good,  L.  R.  2  P.  C.  121,  129. 

{q)  Lt  Neve,  v.  Le  Neve,  Amb.  436, 438 ;  AUerbury  ▼.  WaUit,  8  De  G. 
M.  &  G.  454.    See  also  ibe  Conveyancing  Act,  1882  (45  ft  46  Yict  c 

39t  »•  3-) 
<r)   Warrick  ▼.  Warrkk,  3  Atk.  290^  294  ;  Be  SmaUman,  Ir.  R.  2  £q. 

34. 

(<)  W^Ue  V.  PoOen,  32  L.  J.  (Cb.)  782. 


2 So  OF   CORPOREAL   HEREDITAMENTS. 

of  the  gross  negligence  (t)  of  those  whom  he  employed, 
but  not  acts  of  fraud  on  their  part  (u),  Notice  may 
also,  in  certain  cases,  be  given  by  entries  in  the  pub- 
lic registers ;  and,  however  given,  it  is  sufficient  if  it 
makes  the  mortgagee  aware  of  the  existence  of  in- 
cumbrances, although  it  may  not  be  accurate  as  to 
the  particulars  or  extent  of  such  chaises  (v). 

So  strictly  is  the  rule  as  to  notice  enforced  in  equity, 
that  even  though  a  mortgage  be  made  expressly  to 
secure,  not  only  a  sum  of  money  then  lent,  but  also 
further  advances  on  the  same  property,  yet  the  mort- 
gagee cannot  tack  such  further  advances  if,  at  tlie 
time  of  making  them,  he  had  become  aware  of  the 
existence  of  an  intermediate  incumbrancer  (w).  For 
the  deed  does  not  bind  him  to  make  further  advances, 
and  if  he  chooses  to  make  them  under  such  circum- 
stances, he  must  trust  to  the  general  solvency  of  his 
debtor.  The  result  is  the  same,  even  where  there  is  a 
mortgage  deed  to  secure  present  and  future  advances 
(the  latter  being  limited  to  a  certain  amount),  and 
another  person  afterwards,  but  before  any  such  future 
advances  being  made,  lends  money  on  the  equity  of 
redemption,  "subject  to  the  security  already  given 
(x)"  But  if  the  further  advances  are  made  without 
notice  of  an  intervening  charge,  the  mortgagee  may 
tack  although  he  may  have,  after  its  creation,  substi- 
tuted another  form  of  security  for  that  originally 
given  (y). 

Consolidating       The  last  of  the  mortgagee's  rights  which  we  have 

secuntiee.        ^  mention,  is  that  of  Consolidating  his  Securities. 

As  regards  mortgages  made  after  the  31st  December 


(0  Holland  ▼.  Bw-t,  L.  R.  6  Ch.  678. 

(«)  Kennedy  v.  Oreen,  3  My.  &  K.  699. 

(v)  Oihaon  ▼.  Ingo,  6  Ha.  112,  124 ;  Jones  ▼.  WiUianut,  24  Beay.  47. 

(w)  Shaw  V.  Neale,  20  Beay.  157  :  Hopkinton  v.  Hdt,  9  H.  L.  C.  514. 

{x)  Mtmia  v.  Lightfoot^  L.  R.  1 1  Eq.  459. 

(y)  CaluKer  v.  Forha,  L.  R.  7  Oh.  109, 


OF   AN   EQUITY   OF   REDEMPTIOX.  28  I 

1 88 1,  the  Conveyancing  Act,  1881  (2),  prevents  the Conyeyancing 
mortgagee  from  consolidating  unless  the  mortgage  ^^  *  '' 
deed  either  expresses  an  intention  that  he  shall  have 
that  right,  or  excludes  the  operation  of  that  Act  The 
reader  will  therefore  understand  that  the  following 
remarks  apply  only  to  those  mortgages  which  are  not 
affected  by  that  statute. 

If  the  owner  of  different  estates  mortgages  them 
to  one  person  separately  for  distinct  debts,  or  succes- 
sively to  secure  the  same  debt,  or  the  same  debt  with 
further  advances,  the  mortgagee  may,  provided  the 
legal  right  of  redemption  in  all  the  securities  be  lost 
(a),  insist  that  one  security  shall  not  be  redeemed 
unless  all  the  others  are  redeemed  also ;  and  it  is 
immaterial,  in  such  a  case,  that  of  the  various 
securities  to  be  consolidated  some  are  legal  and  others 
merely  equitable  (b).  This  right,  as  exercised  against 
the  mortgagor,  is  founded  on  the  maxim  that  he  who 
seeks  equity  must  do  equity,  and,  consequently,  a 
mortgagor  coming  to  a  Court  of  Equity  for  help  to 
redeem  his  mortgaged  estate,  forfeited  at  law,  can  get 
no  assistance  unless  he  is  prepared  to  do  equity  by 
paying  hia  creditor  all  that  is  due  to  him.  It  will  Distinotion  he- 
be  observed  that  this  right  differs  from  that  of  tack-  andconBoHcUtl 
ing,  for  that  is  the  right  to  throw  a  series  of  debts  on  "*«  securities, 
the  same  estate,  this,  the  right  to  make  separate 
estates  liable  for  one  consolidated  debt;  that  is  founded 
on  legal  possession,  this,  on  a  doctrine  peculiar  to 
equity. 

The  rule  as  to  consolidation  extends  to  the  case  of  a  Consolidation 
foreclosure  action,  as  well  as  to  that  of  one  for  redemp-  cf^Saw  mUou. 
tion,  and  a  mortgagee  could,  therefore,  in  the  cases 
put  above,  foreclose  the  equity  of  redemption  of  any 


(j)  44  ft  45  Viot  0.  41,  B.  17. 
(a)  OttmmtM  ▼.  Fletcher ^  14  Ch.  D.  699. 

(6)   WatU  V.  5ym««,  i  De  G.  M.  ft  G.  240 ;  Neve  v.  PenntU,  2  H.  ft 
M.  170 ;  7'weedale  t.  TweedaU,  23  Beav.  341. 
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one  estate,  unless  paid  the  whole  amount  due  on  the 
security  of  all  (c).  Moreover,  the  benefit  of  the  mort- 
gagee's right  to  consolidate  may  remain,  although  one 
of  his  securities  may  have  gone.  If,  for  instance,  two 
estates  are  mortgaged  to  the  same  person,  and  he  can- 
not obtain,  on  selling  one  of  them,  the  amount  due 
on  it,  he  may  throw  the  balance  owing  to  him  on  the 
property  which  remains  in  his  hands  (d). 

Nor  does  the  right  apply  only  to  the  simple  case  of 
Mi^S^t^'  ^^  original  mortgagor  and  mortgagee.  Hence,  if  A. 
mortgages  one  estate  to  R,  and  another  to  C,  and  C. 
afterwards  takes  an  assignment  of  B/s  mortgage,  he 
Conioiidatioit  Can  Consolidate  his  two  securities  and  hold  them  both 
bCo^s^o™.  ""'^^  ^^  ^*  P*^"^  ^"^  ''''^  provided  that  the  equity  of 
redemption  in  both  of  them  is  still  vested  in  the 
mortgagor,  or  in  pereons  claiming  under  him  otherwise 
than  as  purchasers  for  value.  But  if  mortgages  be 
made  of  two  estates  to  two  different  persons,  and  sub- 
sequently one  of  tliose  persons  becomes  owner  of  both 
the  securities,  he  cannot  consolidate  as  against  a 
purchaser,  or  a  second  mortgagee,  of  the  equity  of 
redemption  in  either  of  them,  unless  the  two  securities 
united  in  him  before  such  purchase,  or  second  mort^ 
page,  was  made ;  and  it  makes  no  difference  whether 
he  took  his  original  mortgage  before  or  after  the 
equity  of  redemption  had  been  dealt  with  (e).  Neither 
can  a  single  mortgagee  of  two  distinct  estates,  mort- 
gaged at  different  times,  consolidate  as  against  a  person 
who  has  bought,  or  lent  money  on  the  security  of  the 
equity  redemption  in,  the  earlier  mortgaged  estates, 
unless  both  estates  were  mortgaged  prior  to  the  sale 
or  mortgage  of  the  equity  of  redemption  (/).  The 
result   of  the   recent  decisions   on  which  the  above 

(c)  WaiU  V.  Synut,  i  Da  G.  &L  t  G.  Z40 ;  Nne  v.  PetmeU,  a  H.  A 
M.  170;  Taadcde  V.  T\McdaU,  23  Beav.  341. 

{d)  SeHy  V.  Pomfnt,  I  J.  A.  H.  336.  See  ramu-ki  of  Cotton,  L.  J.  in 
Cunmiru  v.  Fltleker,  14  Ch.  D.  p.  714. 

(e)  ffarta-  9.  Coleman,  19  Ch.  D.  630. 

if)  Millt  y.  Jeiauugi,  6  App.  Caa.  698.  . 
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statements  are  founded  may  be  expressed  by  saying 
that  a  mortgagee's  right  to  consolidate  is  not  to  be 
exercised  against  assigns  of  the  mortgagor  unless  it 
could  have  been  exercised  against  the  mortgagor  him- 
self at  the  time  \ehen  they  took  their  assignment.  It 
may  be  added  that  the  modem  rule  puts  the  mort- 
gagor's assigns  in  a  much  more  favourable  position 
than  they  were  in  formerly  {g). 

The  mortgagee's  right  to  consolidate  never  held  But  no  eon- 
good  against  persons  whose  equities  of  redemption  Jl^*i,itdStiiiot 
had  been,  all  along,  distinct  from  that  of  the  mortgagor  ^*i"**^^  ^^ "" 
against  whom  he  sought  to  enforce  it  Hence,  where  Qi) 
A.  mortgaged  his  estate,  and  then  B.  mortgaged  his 
estate  to  the  same  person,  and  A.  at  the  same  time 
gave  a  further  charge  on  his  estate  in  order  to  secure 
the  loan  to  B. ;  it  was  held  that  B.  was  entitled  to 
redeem  his  estate  on  payment  of  that  sum  only  which 
had  been  advanced  to  him.  On  the  same  principle, 
if  an  estate,  belonging  partly  to  A.  and  partly  to  B., 
be  mortgaged  to  secure  a  joint  advance  to  them ;  and 
then  property  belonging  to  A.,  and  partly  comprised 
in  the  first  mortgage,  be  conveyed  to  the  same  person 
to  secure  a  sum  advanced  to  A.  alone ;  B.  can  redeem 
on  payment  of  the  sum  first  advanced,  without  refer- 
ence to  the  subsequent  loan  to  A.  (t). 

Hitherto  we  have  considered  only  the  case  of  a  Second  mort- 
mortgagee  who  has  taken  a  conveyance  of  the  legal  8*8®®*- 
estate  in  the  property  which  forms  his  security,  but  a 
few  remarks  are  now  necessary  respecting  those  mort- 
gagees who  advance  their  money  on  land  which  is 
already  in  pledge,  and  who  may  be  called,  for  conveni- 
ence, second  mortgagees,  although,  of  course,  there  may 

ig)  See  Vint  ▼.  Padgett,  2  De  G.  ft  J.  611  ;  Beevor  v.  Luck,  L.  R. 

4  Bq.  537. 

{h)  Aldworth  ▼.  Robiruon,  2  BeaT.  287. 

[i)  ffiggins  v.  Frankis,  15  L.  J.  (Chy.)  329 ;  and  see  Janei  v.  Oriffiths, 
2C0U.  ac7. 
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Rights  not  the 
eame  as  a  l^al 
mortgagee's. 

May  sue  on 

coTenants  for 
paymeDt. 
llut  cannot 
enter  into  pos- 
session. 
Foreolosure 
action. 


be  any  number  of  successive  mortgages  on  tlie  same 
property.  Assuming  that  the  mortgage  of  such  an 
one  is  made  by  an  ordinary  mortgage  deed,  but  sub- 
ject to  a  pre-existing  mortgage,  we  see  at  once  that 
his  rights  are  not  identical  with  those  of  a  legal  mort- 
gagea  He  can  sue  the  mortgagor  on  his  covenants 
for  payment,  and  the  remarks  previously  made  on  this 
point  apply  to  all  mortgagees  equally.  But  he  cannot 
take  possession  of  the  property,  for  the  right  to  take 
possession  of  land  is  founded  on  legal  ownership  of  it 
Again,  if  he  wishes  to  realise  his  security  by  the  aid 
of  the  Chancery  Division,  his  position  is  different  from 
that  of  the  legal  mortgagee.  For  although,  if  he  only 
wishes  to  foreclose  the  mortgagor  or  subsequent  incum- 
brancers, he  need  not  bring  the  first  mortgagee  before 
the  court  (y),  yet,  since  this  foreclosure  will  only 
extinguish  the  rights,  in  respect  of  the  property,  of  the 
mortgagor  and  those  claiming  under  him  (including 
subsequent  incumbrancers),  he  has  still,  if  he  wishes  to 
satisfy  his  debt,  to  redeem  the  first  mortgagee;  his 
action,  therefore,  more  usually  presents  the  two-fold 
aspect  of  seeking  for  redemption  against  the  first 
mortgagee,  and  foreclosure  against  the  mortgagor  and 
all  subsequent  incumbrancers ;  in  which  case,  or  even 
where  he  only  seeks  to  redeem  the  first  mortgagee,  all 
persons  interested  in  the  property  must  be  made 
parties  to  the  action  (k). 


Judgment. 


He  can  thus  obtain  a  judgment,  which  will  begin 
with  a  direction  for  taking  an  account  of  what  is  due 
to  the  first  mortgagee,  followed  by  an  order  that  the 
plaintiff  shall  redeem  him  within  six  months,  or  have 
his  action  dismissed  with  costs :  but  that,  on  his  redeem- 
ing an  account  shall  be  taken  of  what  is  due  to  him, 
with  an  option  to  be  given  to  each  incumbrancer  in 
succession,  and  finally  to  the  mortgagor,  to  redeem 


{j )  Riehardi  ▼.  Cooper,  3  Beav.  504 ;  Auddey  v.  Honty  26  Beav.  195. 
{k)  Fell  ▼.  Brown,  2  Bro.  C.  C.  275  ;  Farmer  v.  OurtU,  2  Sim.  466. 
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him,  failing  which  their  equities  of  redemption  are  to 
be  foreclosed  (/),  and  the  plantifif  will  then  be  in  a 
position  to  acquire  possession  of  the  mortgaged  property. 

A  second  mortgagee's  strict  right  is  to  a  foreclosure  Hrs  not  aright 
only,  and  does  not  extend  to  a  sale ;  but  it  will  be  *^  *  **  ** 
remembered  that  the  Chancery  Division  has  now  (m) 
power  to  direct  a  sale  instead  of  a  foreclosure,  and 
since  the  object  of  giving  the  Court  this  power  is  to  But  sale  may 
avoid  the  great  delay  and  expense  which  is  occasioned  the^Coiurt.  ^ 
by  foreclosure  and  redemption  where  an  estate  is  sub- 
ject to  a  number  of  successive  mortgages  (n),  a  sale 
will  generally  be  ordered  under  such  circumstances; 
the  proceeds  being,  ordinarily,  applied  in  paying  ofif 
the  several  incumbrancers,  according  to  their  respective 
priorities,  and  the  surplus,  if  any,  belonging  to  the 
mortgagor. 

We  have  already  considered  the  rights  of  a  legal  Position  of  a 
mortgagee  in  regard  to  tacking,  and  to  consolidating  ^^'J^J^JJ*^* 
his  securities.     This  latter  right,  since  it  does  not  de-  tacking  and 

.^111  1      consolidating. 

pend  upon  the  possession  of  the  legal  estate,  may  be 
exercised  by  a  second  mortgagee  against  mortgagees 
subsequent  in  date  to  himself,  as  well  as  against  the 
mortgagor  (p).  But  it  is  otherwise  as  regards  consoli- 
dating against  prior  incumbrancers,  and  as  regards 
tacking ;  for  a  second  mortgagee  cannot  do  either  of 
these  things,  unless  he  can  obtain  priority  in  a  way 
which  we  will  endeavour  to  explain. 

Supposing  that  there  is  a  legal  mortgage  to  A.,  fol-  obtaining 
lowed  by  mortgages  of  the  equity  of  redemption  in  P"*'"*^' 
the  same  property  to  B.,  C,  and  D.,  in  succession.  Then, 
so  long  as  the  legal  estate  remains  in  A.,  the  right  of 
B.,  C,  and  D.  to  be  paid  ranks  according  to  the  priority. 


[1)  Seton,  1084. 

(m)  44  ft  45  Vict.  &  41,  s.  25. 

(a)  Hunt  V.  Hvritf  16  Beav.  372,  374. 

(0)  Watts  V.  Symes,  16  Sim.  640 ;  Neve  v.  PenneU,  2  H.  ft  M.  170, 183. 
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in  date,  of  their  mortgages.  But  if  D.  has  advanced 
his  money  in  ignorance  of  the  mortgages  made  to  6. 
and  C.  respectively,  he  will  be  allowed,  if  he  can  get  the 
legal  estate  in  the  property  from  A.,  and  subject  to  the 
remarks  just  made  as  to  the  date  of  the  other  incum- 
brances, to  stand  as  it  were  in  A.'s  place,  as  well  as  in 
his  own.  For  he  will  then  be  entitled,  not  only  to  be 
paid  the  debt  formerly  due  to  A.  (supposing  that  he 
has  bought  it  up)  before  any  payment  is  made  to  B.  or 
to  C,  but  also  to  tack  his  own  advance  to  the  sum  due 
to  him  as  claiming  under  A,  and  to  be  paid  that  also 
before  B.  and  C.  are  paid  at  alL  And  even  if  nothing 
is  due  to  him  as  claiming  under  A,  he  can  still  take 
advantage  of  his  legal  estate,  and  claim  for  his  own 
Must  not  have  mortgage  priority  over  those  of  B.  and  C.  (p).  But  since 
notice.  j^^  cannot,  under  any  circumstances,  avail  himself  of 
the  legal  estate,  so  acquired,  against  a  prior  mortgagee 
of  whose  charge  he  was  aware  when  he  took  his  own, 
the  questions,  whenever  a  second  mortgagee  claims 
priority  (which,  as  we  have  seen,  involves  a  partial 
right  to  tack,  and  to  consolidate),  are  whether  he  has 
really  got  the  legal  estate'  in  the  property  (q);  and 
especially  whether  he  had,  at  the  time  of  making  his 
advance,  actual  or  constructive  notice  of  those  claims 

I 

which  he  seeks  to  postpone  to  his  own.  The  subject 
of  the  doctrines  of  equity  with  reference  to  notice, 
actual  and  constructive,  is  far  too  extensive  for  discus- 
sion here,  but  we  may  mention  three  points  bearing 
on  it,  of  which  the  two  latter  have  given  rise  to  some 
difference  of  opinion. 

Notice  to  a  It  has  been,  from  an  early  period,  clearly  settled 

M^elifterhe  ^^^  ^  second  mortgagee's  right  to  acquire  the  legal 
has  made  his    estate  is  not  prejudiced  by  mere  notice  given  to  him, 


(p)  Manh  ▼.  Let^  2  Vent  237,  and,  with  notes,  I  L.  C.  659 ;  EdmundB 
Y,  Povey,  I  Ver.  187  ;  Brcice  v.  Maiiborough^  2  P.  W.  490,491 ;  and  see 
Hooper  V.  Harriton^  2  K.  &  J.  86,  108. 

(9)  See  Brace  v.  MarUforough,  2  P.  W.  490,  495  ;  Thorpe  v.  ffolda- 
ifforUi,  L.  R.  7  Eq.  139. 
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after  he  has  made  his  advance,  of  the  existence  of  advanoe 
equitable  incumbrances  created  before  his  own,   f or  jj^TrigSt  to  *^* 
where  the  equities  of  several  parties  are  equal,  prefer-  *^^'« 
ence  will  be  given  to  him  who  is  clothed  with  the 
legal  estate  (r).     But  it  would  seem  to  have  been  at  Nordoesnotioe 
one  time  thought  that  a  third  mortgagee,  although  firgti^ort-^ 
himself  ignorant  of  the  existence  of  a  second,  could  ^^^ 
not  exclude  him  if  the  first  mortgagee,  when  he  con- 
veyed the  legal  estate  to  the  third  and  assigned  his 
mortgage  debt,  knew  of  the  second   mortgagee   (s). 
This  opinion  has,  however,  been  overruled  (t),  and  it 
may  now  be  taken  as  beyond  doubt  that  such  know- 
ledge on  the  part  of  the  first  mortgagee  is  immaterial, 
provided  that  he  has  still  an  unsatisfied  claim  against 
the  property.     But  the  case  was  more  doubtful  if  the  And,  aemhie,  it 
first  mortgagee  had  been  paid  off,  and  had  only  a  dry  SrenceUiat 
legal  estate,  for  it  was,  at  one  time,  doubted  whether  *^®  ^"*  "f"^ 

^  '  '  '  •  gagee  baa  been 

in  such  a  case  he  was  not  in  the  position  of  an  ordinary  paid  off. 
trustee,  and  unable,  therefore,  to  part  with  his  estate 
to  the  detriment  of  equitable  claims  on  the  property, 
of  which  he  had  notice  (u).  This  somewhat  fine  dis- 
tinction (v)  was  swept  away  by  a  modem  decision 
of  the  Court  of  Appeal  in  Chancery  (w),  and  it  follows 
that  the  fact  of  the  first  mortgagee's  having  notice  of 
the  second  does  not,  under  any  circumstances,  prevent 
the  third  from  obtaining  priority  by  the  means  which 
we  have  been  discussing. 

The  mortgagee  of  an  equitable  interest  may,  as  a  Second  mort- 
rule,  protect  himself  in  like  manner  against  the  claims  of  §^  prionty* 
any  other  person  interested  in  the  property,  by  obtain-  ®^®' *?[ 
ing  a  conveyance  of  the  legal  estate  from  any  one  in  claimant. 
whom  it  is  vested.     But  this  rule  is  subject  to  the 


(r)  Mank  ▼.  Lee,  2  Vent.  237,  and,  witb  notes,  I  L.  C.  659  ;  WorUey 
▼.  Birkfiead,  2  Vea.  571,  574. 

(<)  See  MackretJi  ▼  Symmons,  15  Vea.  329,  335. 

{t)  Peacock  v.  Burt,  4  L.  J.  N.  S.  (Cb. )  33 ;  Batea  v.  Johmon,  Jobn.  304. 

(«)  Carter  ▼.  Cartery  3  K.  &  J.  617 ;  Prouer  v.  Rice,  28  Beav.  6S,  74. 

Iv)  See  Dart,  V.  &  P.  830. 

(it)  Pikher  ▼.  BawliM,  L.  R.  7  Ch.  259,  273. 
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Bat  not  if  he  qualification  that  if  the  mortgagee  gets  the  legal 
owDerto^a  6state  from  one  whom  he  knows  at  the  time  to  be  a 
truitec.  trustee,  in  the  ordinary  sense  of  the  word,  then  the 

legal  estates  will  not  protect  him  against  the  equities 
of  those  eestuis  que  tntst  of  whose  existence  he  had 
been  all  along  aware  (x).  And,  as  might  be  expected, 
the  mortgagor  cannot  prejudice  second  mortgagees  or 
other  incumbrancers  by  acquiring  the  legal  estate  of 
the  first  mortgagee;  hence,  where  (y)  a  mortgaged 
estate,  sold  by  a  mortgagee  under  a  power  of  sale, 
was  purchased  by  the  mortgagor  for  its  full  value, 
which  was  less  than  the  amount  due  to  the  first  mort- 
gagee ;  it  was  held  that  the  mortgagor  could  not  thus 
obtain  a  title  to  the  estate,  free  from  the  claims  of 
subsequent  incumbrancers. 

Until  lately,  a  subsequent  mortgagee  could  not 
compel  the  first  mortgagee  to  transfer  his  mortgage ; 
the  latter  not  being  obliged  to  convey  to  any  other 
person  as  a  mortgagee  in  his  place,  but  only  to 
re-convey  the  estate  to  the  owner  of  the  equity  of 
redemption  (z).  But  imder  the  Conveyancing  Acts, 
1 88 1  and  1882  (a),  any  person  interested  in  the 
equity  of  redemption,  and  entitled  to  redeem,  can 
require  the  first  mortgagee,  instead  of  re-conveying 
and  on  the  terms  on  which  he  would  be  bound  to 
re-convey  (that  is,  on  being  paid  hi3  debt  and  costs 
in  full),  to  assign  the  mortgage  debt  and  convey  the 
mortgaged  property  to  any  third  person  as  the  peison 
who  pays  him  off  may  direct ;  and  this  right  can  be 
exercised  notwithstanding  any  intermediate  incum- 
brance, but  a  requisition  of  a  prior  incumbrancer  is 
to  prevail  over  one  by  a  subsequent  incumbrancer. 
It  would  seem  to  follow  that  a  subsequent  incum- 


(x)  Saunders  v.  DeheWi  2  Ver.  271 ;  Allen  ▼.  Knight^  II  Jor.  527 ; 
Harpham  v.  Shaeklodc  19  Ch.  D.  207. 
(y)  Otter  v.  Vaux,  25  L.  J.  (Chy.)  734. 
(2)  Fiflher  on  Mortgages,  1065. 
(a)  44  &  45  Vict.  0.  41.  s.  15 ;  45  &  46  Vict  e.  39,  s.  22. 
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brancer  who  had  procured  a  transfer  of  the  first 
mortgage  to  his  nominee  could  proceed  to  obtain 
priority  over  earlier  incumbrancers  either  bj  causing 
his  nominee  to  transfer  the  first  mortgage  to  him,  or 
by  transferring  his  own  mortgage  to  that  nominee. 

There  remains  one  other  class  of  mortgagees  whom  Mortgages  by 
we  must  notice — those,  namely,  whose  advances  have  deSdl!***  *'*^  *' 
been  secured  by  a  deposit  of  the  title-deeds  of  land, 
with  or  without  some  written  memorandum  making 
the  loan  a  charge  on  the  land.  A  mere  deposit  of 
title-deeds  does  not  give  the  depositee  any  estate  at 
law,  nor  did  it,  formerly,  give  him  any  in  equity  (6), 
being  regarded  as  contrary  to  the  provisions  of  the 
Statute  of  Frauds,  which  (c)  forbids  any  action  being 
brought  upon  any  contract  or  sale  of  any  interest  in 
land,  unless  the  agreement  upon  which  such  action 
is  brought  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  his  agent.  But  since  such 
a  transaction  is  now  considered  as  a  contract — ^by  the  How^iewedin 
mortgagee  that  he  will  lend  money,  by  the  mortgagor  ®^^*^' 
that  his  interest  in  the  property  to  which  the  title- 
deeds  relate  shall  be  liable  for  the  debt  so  contracted, 
and  that  he  will  make  such  conveyance  or  assurance 
as  may  be  necessary  to  vest  his  interest  in  the  mort- 
gagee (d) — the  fact  of  the  contract  having  been  in 
part  performed  by  the  mortgagee,  who  has  paid  the 
money,  is  considered  to  take  the  case  out  of  the  Statute 
of  Frauds  (e);  and  since  equity  treats  that  as  done 
which  ought  to  be  done,  a  deposit  of  title-deeds  in 
return  for  a  loan  of  money  constitutes  an  equitable 
mortgage  of  the  land  comprised  in  the  deeds.  Such 
a  mortgage  may  moreover  be  created  even  by  an  order, 
written  by  the  mortgagor,  but  unsigned,  directing  a 


{b)  Ex  parte  Coming,  9  Yes.  115,  117. 
(c)  29  Car.  XL  e.  3,  B.  4. 
{d)  Price  v.  Bury,  2  Drew.  41,  42. 

{e)  RuMtel  V.  Ruud,  I  Bra  C.  0.  269,  and,  with  notes,  i  L.  G.  725 ; 
Ex  forte  KeneingUm,  2  Yes,  ft  B.  79,  83. 
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third  person,  in  whose  hands  the  title-deeds  are,  to 

Equitable        deposlt  them  with  the  mortgagee  (/).     And  an  equi- 

securelntui^'^  table  mortgagee  is  entitled  to  treat  the  mortgaged 

advance*.        property  as  a  security,  not  only  for  his  original  loan, 

but  also  for  further  advances,  if  they  were  agreed  upon 

at  the  time  when  the  deeds  were  deposited  (g). 

Not  necesmry  It  is  not  necessary  that  all  the  title-deeds  relating 
the  deedj.  to  the  mortgaged  estate  should  have  been  deposited. 
For  it  has  been  held  that  the  mere  deposit  of  a  copy 
of  court  roll  (A),  or  of  so  many  of  the  title-deeds  of 
freeholds  as  form  material  evidence  of  title  (i),  makes 
a  good  equitable  mortgage,  even  though  the  deeds  do 
not  show  that  the  depositor  has  any  interest  in  the 
property  (j). 

Equitable  An  equitable  mortgagee,  being  a  person  entitled,  by 

tided^^lieffBa  virtue  of  his  contract,  to  call  for  the  legal  estate  in 
mortgage.  ^^q  mortgaged  property,  may  compel  the  mortgagor 
to  execute  a  formal  mortgage  of  it  to  him,  and  it  is 
immaterial  for  that  purpose  that  the  deposit  was 
unaccompanied  by  any  written  memorandum.  Should 
the  mortgagee  do  this,  he  becomes  an  ordinary  legal 
mortgagee,  with  all  the  rights  and  liabilities  attendant 
on  that  position. 

Equitable  Or  he  may,  without  having  obtained  the  legal  estate 

obtain^ri^g^  in  the  mortgaged  property,  take  proceedings  in  equity 
doB^^*^  ^°"  ^^  realise  his  security.  If  the  deposit  was  accompanied 
by  a  written  agreement  to  execute  a  legal  mortgage, 
there  is  no  doubt  but  that  the  mortgagee  is  entitled 
to  have  a  foreclosure  judgment  (k),  although  the  Court 
will  order  a  sale  of  the  property  if  he  prefers  it,  and 

(/)  Daw  V.  Terrell,  33  Beav.  218. 

{g)  Ex  parte  KennngUm,  2  Yes.  &  B.  79 ;  Ex  parte  WkUbread,  I 
Ve&  Senr.  209 ;  Ede  v.  Knowlet,  2  Ya  k  C.  172 ;  and  see  National 
Bank  of  Auttralatia  v.  Cherry,  L.  R.  3  P.  C.  299. 

(A)   Whitbread  v.  Jordan,  I  Yo.  &  C,  (Ex.)  303, 

(»)  Zacon  V.  Allen,  3  Drew.  579. 

(/)  Roberta  v.  Croft,  2  Be  6.  &  J.  I. 

{k)  Perry  ▼.  Keane,  6  L.  J.  (N.  S.)  Cb.  67. 
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it  is  now  settled  (/),  after  some  little  fluctuation  of 
opinion  (m),  that  a  mortgagee  by  deposit  is  entitled 
to  foreclose,  although  there  has  been  no  agreement  to 
execute  a  mortgage.  An  action  by  an  equitable  mort- 
gagee, and  the  proceedings  under  it,  will  therefore  be 
the  same  as  an  ordinary  foreclosure  action  and  its  con- 
sequences (n) ;  except  that  the  judgment  will  order  the 
mortgagor,  in  default  of  payment,  to  execute  a  con- 
veyance of  the  property  (o)  to  the  mortgagee,  who 
can,  if  the  mortgagor  fails  to  comply  with  the  order, 
obtain  the  legal  estate  in  the  property  under  what  is 
known  as  a  vesting  order  (p).  If  no  interest  has  been 
agreed  upon  between  the  parties,  it  will  be  allowed  interest 
to  the  mortgagee  at  the  rate  of  £4  per  eerU,  per*^^^***^ 
annum  (q). 

The  position  of  an  equitable  mortgagee  is  not  very  Equitable 
secure,  until  he  has  obtained  the  legal  estate  in  the  Se'pol^onlMr/ 
property  pledged  to  him ;  since,  until  then,  he  is  liable 
to  be  postponed  to  a  person  who  has  bond  fide  taken  a 
legal  conveyance  of  the  same  estate  for  valuable  con- 
sideration. But  this  must  have  been  done  without 
notice  of  the  equitable  mortgage,  and,  since  the  deeds 
of  an  estate  should,  as  a  rule,  go  with  its  legal  pos- 
session, neglect  on  the  part  of  a  purchaser  to  inquire 
after  the  purchase  deeds  will  cause  him  to  be  post- 
poned to  an  equitable  mortgagee,  even  though  he  had 
been  unaware  of  the  latter's  existence  (r).  The  re- 
sult will  be  the  same  if  he  has  inquired  after  the  deeds, 
and  been  satisfied  with  an  answer  which  ought  to  have 


(0  /omef  y.  Janui,  L.  R.  l6  Eq.  153. 

(m)  Tuckley  v.  Thompson,  i.  J.  &  H.  126;  and  see  Matihewt  ▼.  Oooday, 
10  W.  R  1060. 

{n)  See  as  to  time  for  redemption  by  the  mortgagor,  Parker  v.  ffousC' 
JUld,  2  My.  &  K  419. 

(o)  Seton,  536. 

(p)  Lechmere  ▼.  Clamp,  30  Beav.  218. 

(q)  Re  Ken'i  Policy,  L.  R.  8  Eq.  331 ;  and  see  Oa/rty  ▼.  Doynt,  5  Jr. 
Ch.  Rea  104. 

(r)  WorikvRgion  v.  Morgan,  16  Sim.  547 ;  Hunter  r.  WaUerg,  L.  R. 
7  Ch.  75. 
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put  him  on  further  inquiry  («).  But  the  fact  of  his 
not  having  got  in  the  title-deeds  will  not  postpone  him, 
if  he  has  made  proper  inquiries  for  them,  and  a  reason- 
able excuse  has  been  given  for  their  non-delivery  (t). 
And  on  similar  principles  a  mortgagee,  whether  legal 
(u)  or  equitable  (v),  who,  without  reasonable  excuse, 
neglects  to  get  in  the  title-deeds  of  the  property  com- 
prised in  his  mortgage,  or  who,  having  got  them,  im- 
properly  parts  with  them  (w),  will  be  postponed  to 
subsequent  mortgagees  who  have  bond  fde  advanced 
their  money  without  notice  of  his  mortgage.  It  may 
be  added,  that  an  equitable  mortgagee  will  lose  his 
rights  against  the  mortgagor,  if  he  voluntarily  parts 
with  the  deposited  title-deeds  {x),  although  he  will 
not  be  held  liable  for  their  accidental  loss  (y). 

Locke  King's  We  wiU  conclude  this  chapter  by  noticing  a  ques- 
tion which  is  closely  connected  with  an  equity  of 
redemption,  although  it  does  not  affect  the  mortgagor 
himself  or  any  of  his  mortgagees.  It  arises  where  the 
owner  of  a  mortgaged  estate  dies,  having  either  dis- 
posed of  it  by  will  or  allowed  it  to  devolve  upon  his 
representatives;  and  the  question  is,  out  of  what 
property  is  the  mortgage  debt  to  be  paid  ?  The  general 
rule  in  administering  the  assets  of  a  deceased  person 
is  that,  as  between  his  representatives,  his  residuary 
personal  property  is  liable  to  the  payment  of  all  his 
debts,  before  any  part  of  his  real  property  is  applied 
to  that  purpose,  unless  he  has  expressed  an  intention 
to  the  contrary.  And  until  the  year  1855,  this  rule 
prevailed  in  regard  to  mortgage  as  well  as  other  debts, 

(«)  Maafidd  ▼.  BurUm,  L.  R.  17  £q.  15. 

(0  Hewitt  y.  Looumore,  9  Ha.  449,  458 ;  Dixon  ▼.  MuekUstoiif  L.  R. 
8  Oh.  155  ;  and  see  Colyer  ▼.  Finch^  19  Beav.  500 ;  5  H.  L.  C.  901  ; 
£v€mt  y.  Biekndlt  6  Yes.  183  ;  Martinez  v.  Cooper,  2  Ruas.  198. 

(a)  Hunter  v.  Waiten,  L.  R.  7  Ch.  75. 

(v)  WcUdron  v.  Sloper,  i  Drew.  193. 

(w)  Layard  v.  Maud,  L.  R.  4  £q.  397 ;  Briggt  v.  Jone9,  L.  R.  10 
Eq.  92. 

(x)  Re  DriicdO,  Ir.  R  i  Eq.  285. 

\y)  BatkeU  v.  Skeel,  11  W.  R.  1019. 
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and  included  money  which  a  deceased  person  had 
agreed  to  pay  for  the  purchase  of  land,  and  for  which 
the  vendor  had  a  lien  or  charge  upon  that  land.  But 
the  1 7  &  1 8  Vict,  c.  1 1 3  (which  and  the  other  statutes  17  &  18  Viot. 
relating  to  this  subject  are  generally  known  as  Locke  ^'  "^' 
King's  Acts)  enacted  that  when  any  person  should, 
after  the  3 1  st  December  1 8  5  4,  die  seised  of,  or  entitled 
to  any  estate  or  interest  in  any  land,  or  other  heredita- 
ments, which  at  the  time  of  his  death  should  be 
charged  with  the  payment  of  any  sum  or  sums  of 
money  by  way  of  mortgage,  and  such  person  should 
not,  by  his  will,  or  deed,  or  other  document,  have 
signified  any  contrary  or  other  intention,  the  heir  or 
devisee  to  whom  such  lands  or  hereditaments  should 
descend  or  be  devised  should  not  be  entitled  to  have 
the  mortgage  debt  discharged  or  satisfied  out  of  the 
personal  estate,  or  any  other  real  estate,  of  such  person, 
but  the  lands  or  hereditaments  so  charged  should,  as 
between  the  different  persons  claiming  through  or  under 
the  testator,  be  primarily  liable  to  the  payment  of  all 
mortgage  debts  with  which  they  should  be  charged ; 
but  with  a  proviso  that  nothing  in  the  Act  contained 
should  affect  the  right  of  the  mortgagee  to  payment 
of  his  debt  out  of  the  personal  estate  of  the  deceased 
person  or  otherwise.  In  cases  which  came  before  the 
Court  on  the  construction  of  this  Act,  it  was  held  that 
it  did  not  apply  to  a  mortgage  debt  charged  on  lease- 
holds (z),  nor  to  unpaid  purchase-money  charged  on 
land,  whatever  the  nature  of  the  tenure  might  be  (a). 
It  was  also  held  that  a  direction  by  a  testator  that  his 
debts  should  be  paid  out  of  his  personal  estate  was  an 
expression  of  a  "  contrary  intention  "  within  the  mean- 
ing of  the  Act,  and  made  his  personalty  primarily 
liable  to  pay  his  mortgage  debts. 

In  consequence  of  these  decisions  there  was  passed 

{z)  Solomon  v.  Solomon,  12  W.  R  540 ;  Jn  re  Woi'msleif'9  £$taUf  4 
Cb.  D.  665. 

(a)  Hood  v.  Hood,  5  W.  B.  74. 
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30  &  31  Vict,    an  amending  Act,  30  &  3 1  Vict,  c.  69,  which  provided 
^'  ^'  that  in  the  construction  of  the  will  of  any  person  who 

should  die  after  the  31st  December  1867,  a  general 
direction  for  payment  of  the  debts  of  the  testator  out 
of  his  personal  estate  should  not  be  deemed  to  be  a 
declaration  of  an  intention  contrary  to  the  rule  estab- 
lished by  the  principal  Act,  unless  it  was  declared  by 
words  expressly,  or  by  necessary  implication,  referring 
to  all  or  some  of  the  testator's  debts  or  debt  charged 
by  way  of  mortgage  on  any  part  of  his  real  estate. 
The  Act  also  provided  that  the  word  "  mortgage " 
should  extend  to  any  lien  for  unpaid  purchase-money 
on  any  lands  or  hereditaments  purchased  by  a  testator. 

This  last  proviso,  however,  omitted  the  case  of  a 
vendor's  lien  where  the  purchaser  had  died  intestate  (b). 
Consequently  a  further  Act  was  necessary.    This,  which 
40  &  41  Vict,    is  the  40  &  41   Vict.,  c.   34,  enacted  that  the  pre- 
c-  34.  vious  Acts  should,   as   to   any  testator  or  intestate 

dying  after  the  31st  of  December  1877,  be  held  to 
extend  to  a  testator  or  intestate  seised,  or  possessed  of, 
or  entitled  to  any  lands  or  other  hereditaments,  of 
whatever  tenure,  which  should  at  the  time  of  his  death 
be  charged  with  the  payment  of  any  sum  or  sums  of 
money  by  way  of  mortgage  or  any  other  equitable 
charge,  including  any  lien  for  unpaid  purchase-money. 
It  follows  that  nothing  short  of  a  plain  expression  to 
the  contrary  will,  in  the  case  of  a  person  who  has 
died  after  the  31st  December  1877,  exonerate  the 
equity  of  redemption  from  paying  its  own  mortgage 
debt  or  enable  an  heir  or  a  devisee  to  claim  pa}rment 
of  unpaid  purchase-money  out  of  the  personal  estate. 

(b)  Harding  ▼.  Harding,  L.  R.  13  £q.  493. 
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CHAPTER  L 

OF    THE    HISTOBY    OF    CONVEYANCING. 

The  first  part  of  this  work  having  been  devoted  to  a 
consideration  of  the  various  estates  in  land,  and  of  the 
manner  in  which  thej  may  be  held,  it  is  proposed  in 
this,  the  second  part,  to  try  and  explain  the  way  in 
which  the  simplest  forms  of  the  principal  conveyancing 
instruments  are  prepared.  And  in  order  to  facilitate 
the  comprehension  of  this  part  of  our  studies,  it  will 
be  prefaced  with  a  brief  account  of  the  history  of  con- 
veyancing; so  that  the  reader  may  understand  the 
reasons  for  the  changes  which  have  been  made,  from 
time  to  time,  in  the  various  forms  of  assurance  which 
we  are  about  to  consider. 

We  have  seen  how  land  may,  with  reference  to  its  AsBnranoes  of 
tenure,  be  regarded  as  being  either  freehold  or  copy-  ^^^TOn-  ^^^ 
hold.     But  it  will  be  remembered  that  copyhold  land  "iderod  in  thi« 

*■  "^  chapter. 

Ib  still  transferred  by  the  primitive  method  of  sur- 
rendering it  to  the  lord  of  the  manor,  who,  in  his  turn, 
re-grants  it  to  the  tenant's  nominee;  and,  since  the 
various  points  relating  to  the  subject  of  surrender 
have  been  discussed  in  our  chapter  on  copyholds,  land 
of  this  tenure  will  not,  except  incidentally,  come  under 
our  present  notice. 

As  to  land  of  freehold  tenure,  we  saw  that  theEiUteiiniand 
estates  held  in  it  may  be  either  freehold  or  leasehold,  tliure^lrts- 
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ibie  into  free-  the  former  again  being  divisible  into  those  in  posses- 

p^Bs^on ;      sion  and  those  in  reversion  or  remainder,  which  may 

remaSderB*^*^  be  placed,  with  reference  to  their  mode  of  conveyance, 

and  terms  of    in  a  class  by  themselves.     We  have,  then,  to  consider 

^^*"*  the  history  of  the  assurances  which  relate  to  these 

divisions  of  freehold  land.     And  since  the  principal 

changes  introduced  into  conveyancing  arose  soon  after, 

and  in  consequence  of,  the  passing  of  the  Statute  of 

Uses  (a),  our  three  classes  of  property  may,  for  this 

purpose,  be  conveniently  treated  of  with  reference  to — 

1st,  The  manner  of  acquiring,  and  dealing  with,  them, 

before  the  passing  of  the  statute ;  2nd,  The  changes 

and  modifications  in  conveyancing  introduced  shortly 

after  that  date;  aud  3rd,  The  further  alterations  in 

this  respect  made  since  the  passing  of  the  statute  down 

to  the  present  day. 

Amiruicet  be-  The  right  of  alienating  the  various  kinds  of  pro- 
statato  of  perty  which  have  been  mentioned  had  been  a  thing 
Usei.  Qf  giQ^  growth,  and  was  subject  to  several  restrictions, 

derived  chiefly  from  the  rules  of  feudal  tenure^  A 
consequence  of  this  was,  that  the  earlier  forms  of 
assurance  were  few  in  number,  and  comparatively 
simple  in  operation. 

Feoffment  The  earliest,  and  most  important,  form  of  convey- 

•eiiin.  ^^"^  **  ance  was  a  Feoffment,  accompanied  by  Livery  of 
Seisin.  This  was  employed  for  the  creation  of  all 
estates  of  freehold  in  possession,  and  for  the  transfer 
of  such  of  them  as  were  alienable ;  namely,  estates  in 
fee-simple,  or  for  lifa  A  Feoffment  was  a  formal 
statement  by  the  feoffor,  or  owner  of  the  estate,  that 
he  gave  it  to  the  feoffee,  and  was  completed  by  the 
feoffor's  publicly  putting  the  feoffee  into  possession  of 
the  land  which  he  was  to  hold 

This  public  putting  into  possession,  called  Livery 

(a)  27  Hen.  VIII.  0.  la 
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(delivery)  of  the  Seisin,  or  feudal  possession  of  the 
land,  was  either  "in  deed"  or  "in  law"  according 
as  it  took  place  on,  or  in  sight  of,  the  land  (b).  It  was 
essential  that  the  feoffment  and  livery  of  seisin  should 
be  made  simultaneously;  and  such  a  mode  of  assur- 
ance  was,  therefore,  in  general,  applicable  only  to  the 
creation  of  an  estate  which  took  effect  in  possession. 
It  might,  however,  be  employed  for  the  creation  of  any 
remainder  limited  after  an  estate  of  freehold,  and  of  a 
vested  remainder  although  limited  after  a  term  of  years, 
since  the  grant  of  a  term  did  not  transfer  the  feudal 
seisin  to  the  termor.  In  such  a  case,  livery  could  be 
made  either  to  the  lessee,  to  take  effect  for  the  benefit 
of  the  remainder-man  (c) ;  or  to  the  latter  himself,  pro- 
vided the  lessee  gave  his  consent  (d).  As  early  as  the 
Conquest  (e)  it  had  become  usual  to  embody  the  terms 
of  a  feoffment  in  a  deed,  or  charter ;  but  for  a  long  Feoffment 

. .  p,  J     xi  •  J.  a.*  1  J         J      J    '^  sometimes  ac- 

time  afterwards  this  was  not  essential,  and  a  deed,  if  oompanied  by 
made,  was  only  evidence  of  the  transfer,  and  did  not,  *  ^f!f '. 

''  But  tluB  not 

of  itself,  pass  any  estate.  It  should  here  be  mentioned  essential, 
that,  after  a  time,  the  name  "  Feoffment "  was  applied 
only  to  an  instrument  conferring  a  fee-simple,  that 
which  gave  an  estate  tail,  or  one  for  life,  being  called 
either  a  Gift,  or  a  Demise  or  Lease,  as  the  case  might  ^'^^  An<i  i>«- 
be  (f);  but  since  the  form  of  words  used  was,  as 
x^early  as  possible,  the  same,  and  livery  of  seisin  was 
requisite  in  every  case,  it  will  be  sufficient  if  we 
associate  the  word  **  f eof&nent "  with  the  grant  of  an 
estate  of  freehold  in  possession ;  remembering  at  the 
same  time  that  an  estate  tail  could  only  be  created, 
and  not  transferred,  by  it. 

So  great  was  the  importance  attached  to  a  feoff-  Tortions 

,  ,  operation  of  a 

ment  and  livery  of  seisin,  that  it  might  have  the  effect  feoffment, 
of  transferring  an  estate  greater  than  that  possessed 

{b)  Ca  Litt.  48*. 
{e)  2  BL  Com.  166. 
{d)  Co.  Litt  48b  n.  (8). 
(e)  MacL  Form.  Ang.  l,  iL 
(/)  2  Bl  Com.  316. 
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by  the  transferor.  Thus,  if  the  tenant,  in  actual  pos- 
session, of  an  estate  less  than  a  fee-simple  purported 
to  convey  a  fee-simple  by  feoffment  and  livery  of  seisin, 
his  grantee  did  actually  acquire  the  last-mentioned 
estate ;  subject,  however,  to  the  right  of  re-entry  or 
action  of  the  lawful  tenant.  Such  a  feoffment  was 
said  to  have  a  "tortious"  operation,  because  it  con- 
veyed an  estate  wrongfully ;  and  if  made  by  a  tenant 
for  life,  or  for  years,  caused  a  forfeiture  of  the  estate 
of  the  wrong-doer. 

Grant.  Although  remainders  might  be  created  by  feoffment 

and  livery  of  seisin,  neither  they  nor  reversions  could 
be  transferred  by  this  process  except  in  the  case  of  a 
reversion  or  vested  remainder  expectant  on  the  deter- 
mination of  a  term  of  years;  the  owner  of  such  a 
future  estate  having  already  the  seisin  of  the  land. 
And  even  as  to  these  estates  it  would  seem  that  when 
the  lessee  had  entered  on  the  land,  and  was  therefore  in 
actual  possession,  the  better  way  of  passing  the  freehold 
was  by  the  conveyance  next  to  be  considered  (g). 

Livery  of  seisin,  then,  being,  in  general,  inapplicable 
to  the  alienation  of  estates  in  reversion  or  remainder, 
other  means  were  resorted  to,  in  order  to  obtain  as 
much  notoriety  as  possible  for  their  transfer.  With  this 
object,  it  was  required  that  they  should  be  conveyed  by 
a  Deed  of  Grant,  followed  by  the  delivery  of  the  deed 
to  the  grantee.  By  this  means  the  precise  nature  and 
amount  of  the  property  to  be  transferred  was  clearly 
ascertained,  and  since  the  execution  and  transfer  of  the 
deed  operated  as  a  transfer  of  the  property  comprised 
Lying  in  Grant  in  it,  reversions  and  remainders  were  said  to  "lie  in 
livery?^  "*  grant "  in  distinction  to  estates  in  possession,  which 
were  said  to  "  lie  in  livery."  It  was  also  necessary, 
as  has  been  pointed  out  in  a  previous  chapter,  that 
the  reversioner  or  remainder-man  should  obtain  the 

(g)  Doe  V.  Cole,  7  B.  ft  C.  243,  248. 
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attornment  of  those  tenants  whose  estates  preceded 
his  own. 

We  have  next  to  mention  a  lease,  which  was  the  Lease, 
mode  of  granting  a  term  of  years.     Terms  of  years, 
being  of  little  value  in  early  times,  conld  be  originated 
by  mere  word  of  mouth,  without  any  ceremony  or 
writing ;  their  creation,  therefore,  calls  for  no  remark, 
but  it  is  to  be  remembered  that  a  lease  was  never  Entry  by  lessee 
perfect  until  the  lessee  had  actually  taken  possession  ^**  n«<»»«ry« 
of  the  land  demised.     For  up  to  that  time  he  had 
only  an  interesse  termini  or  right  of  entry.     But  after 
entry  he  was  capable  of  taking  a  conveyance  of  the 
reversion  or  remainder  by  deed  alone,  without  any 
livery  of  seisin.     A  lease,  moreover,  might  always  be 
granted  to  commence  at  some  future  time,  since  the 
grant  of  a  term  of  years  does  not,  as  we  have  seen, 
afiect  the  feudal  seisin  of  the  land. 

Closely  connected  with  a  lease  is  an  Assignment,  Assignment, 
which  is  the  transfer  of  the  entirety  of  a  term  of  years, 
and  has  the  effect  of  putting  the  assignee  in  the  place 
of  the  former  lessee,  and  making  him  at  once  liable 
to  all  the  obligations  of  the  lease,  although  he  may 
not  have  entered  on  the  land.  Like  a  lease  it  required 
no  ceremony,  or  writing,  for  its  validity  (A). 

The  next  modes  of  transfer  to  be  stated  are  an  Ezohange  and 
Exchange  and  a  Partition.  An  exchange  was,  as  its  *^**^***^- 
name  implies,  the  gift  of  one  estate  or  interest,  in 
consideration  of  receiving  another.  It  might  be  made 
of  estates  in  possession,  or  of  those  in  reversion  or 
remainder ;  but  it  was  essential  that  the  property 
exchanged  should  be  of  the  same  kind,  although  not 
necessarily  of  the  same  value  (i) :  thus  a  fee-simple 
conld  only  be  exchanged  for  another  fee-simple,  and 
not  for  an  estate  for  life,  or  for  years. 

(/<)  Noke  ▼.  Avfder,  Cro.  Elia.  373,  437. 
(i)  Ca  Litt.  5  [^ 
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No  livery  of  seisin  was  necessary,  even  when  the 
estates  exchanged  were  freeholds  in  possession  (J) ;  for 
since  each  owner  simply  changed  places  with  the 
other,  and  each  had,  already,  possession  of  his  land, 
the  transaction  was  made  notorious  without  livery, 
especially  as  an  exchange  of  estates  in  possession  was 
not  complete  until  perfected  by  the  actual  entry  of 
both  parties  on  their  new  lands.  If  the  property 
exchanged  consisted  of  estates  not  in  possession,  then 
a  deed  was  necessary  to  make  the  transaction 
valid. 

A  Partition  might  be  employed  for  the  division  of  an 
estate  between  coparceners,  joint-tenants,  or  tenants  in 
common ;  but  for  the  first  two  purposes  (that  is,  parti- 
tion between  coparceners  and  joint-tenants)  a  release 
(to  be  presently  noticed)  was  the  more  usual  form  of 
conveyance.  Livery  of  seisin  was  necessary  in  every 
case  of  a  partition,  and  if  the  partition  was  made 
between  joint-tenants,  or  tenants  in  common,  a  deed 
was  also  necessary  {k). 

ReleoBe.  Another  form  of  conveyance  was  a  Belease.     This 

was  used  to  convey  a  right  in  land  to  the  owner  of 
some  existing  estate  in  possession,  whereby  his  estate 
became  enlarged;  as  by  adding  a  reversion  or  remainder 
to  an  estate  for  life,  or  for  years ;  or  by  passing  an 
undivided  share  in  land  to  a  joint-tenant  In  both 
these  cases  it  was  necessary  that  there  should  be 
privity  of  estate  between  the  relessor  and  the  relessee. 
By  "privity  of  estate,"  is  meant  that  their  estates 
must  be  so  related  to  the  other  as  to  make  but  one  and 
the  same  estate  in  law  (/).  The  estate  of  the  relessee 
being  already  in  possession,  no  livery  of  seisin  was 
necessary,  but  a  deed  was  required  in  every  case  of 
an  express  release  by  act  of  parties.     A  release,  pre- 


U)  2  Bl.  Com.  323. 
{k)  Ibid.  324. 
(0  Ibid.  325. 
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ceded  by  a  lease,  was  occasionally  used  to  convey  a 
fee-simple,  by  first  granting  a  lease  for  a  short  term 
to  an  intending  purchaser,  and  immediately  afterwards 
releasing  the  reversion  to  him.  But  since  it  was 
necessary  that  the  lessee  should  have  actually  entered 
on  the  land  to  be  conveyed,  as  much  notoriety  was 
given  to  this  mode  of  transfer  as  to  a  feofiTment. 

A  Surrender  was  the  converse  of  a  release,  being  Surrender, 
the  yielding  up  of  an  estate  in  possession  by  its  owner, 
with  a  view  to  its  being  merged  in  a  greater  (m).  In 
this  case,  as  in  that  of  a  release,  it  was  essential  that 
there  should  be  privity  of  estate  between  the  parties, 
but  a  surrender  differed  from  a  release  in  not  requiring 
any  deed  or  writing  for  its  validity. 

Lastly,  we  have  to  notice  a  Defeasance,  which  was  Defeasance, 
a  collateral  deed  made  at  the  same  time  as  a  feoffment 
or  other  conveyance,  and  containing  certain  conditions, 
on  the  performance  of  which  the  estate  then  created 
might  be  defeated  (n).  It  was  in  this  manner  that 
mortgages  were  usually  made,  but  we  may  perhaps 
anticipate  a  little  on  this  point  by  saying  that  after 
the  passing  of  the  Statute  of  Uses  it  became  customary 
to  insert  the  conveyance  of  an  estate,  and  any  condi- 
tions to  which  the  conveyance  was  made  subject,  in 
the  same  deed ;  and  thus  separate  deeds  of  defeasance 
have  long  fallen  into  disuse  (o). 

All  the  above-mentioned  methods  of  dealing  with  Common  Law 
land  are  called  Common  Law  Conveyances,  because  ^^'<*^^^"*<'®*- 
they  operate  without  reference  to  the  Statute  of  Uses. 
They  may  also  be  divided  into  original  or  primary,  Am  original 
and  derivative  or  secondary,  conveyances ;  the  latter  o/d2ri?Itiye 
being  those  which  presuppose  some  originating  instru-  ^^  "econdary. 
ment,  and  only  serve  to  transfer  interests  previously 

(ill)  Oa  Litt.  337b 

(n)  2  BL  Com.  327. 

(0)  See  OoUertU  v.  Pureha$e,  Ca.  t  Talb.,  61,  64. 
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Extraordinary 
assurance. 


Fine  and  Re- 
covery. 


Covenant  to 
stand  seised. 
Bargain  and 
Sale. 


created.  Thus,  a  feoffment,  lease,  exchange,  and  parti- 
tion were  original  conveyances,  an  assignment,  a 
release,  surrender,  and  defeasance  were  derivative; 
whilst  a  grant  was  either  original  or  secondary,  accord- 
ing to  the  nature  of  the  property  conveyed. 

Besides  the  above,  which,  together  with  those  sub- 
sequently introduced  in  consequence  of  the  Statute  of 
Uses,  are  called  ordinary  assurances,  there  was  the 
method  used  for  converting  an  estate  tail  into  a  fee- 
simple,  and  thus  rendering  it  alienable.  This,  which 
was  called  an  extraordinary  assurance,  was  a  Fine  and 
Becovery,  of  which  we  need  not  say  more  than  to 
remind  the  reader  that  it  was  a  pre-arranged  suit 
between  the  tenant  in  tail,  as  defendant,  and  a  friendly 
plaintiff,  in  which  the  latter  was  declared  owner  in 
fee-simple  of  the  lands  entailed ;  and  was  enabled,  in 
consequence,  to  deal  with  them  in  any  way  which  the 
tenant  in  tail  might  desire. 

There  were  also  two  other  forms  of  assurance  which 
did  not  derive  their  force  from  the  Common  Law. 
We  have  already,  in  our  chapter  on  the  Statute  of 
Uses,  pointed  out  that  before  the  passing  of  that  Act 
the  Court  of  Chancery  had  recognised  the  custom  of 
conveying  land  to  some  nominal  owner,  who  was  to 
hold  it  for  the  benefit  of  another  person ;  and  that  the 
enforcement  by  equity  of  secret  uses  frustrated  the 
policy  of  the  law,  by  enabling  land  to  be  transferred 
without  any  notoriety.  Such  a  transfer  could  be 
effected  by  the  employment  of  one  of  two  instruments, 
named  respectively  a  Covenant  to  stand  Seised  and  a 
Bargain  and  Sale ;  the  former  being  a  deed  by  which 
a  man  covenanted  to  stand  seised  of  land  to  the  use 
of  a  wife,  child,  or  kinsman;  the  other,  a  contract 
whereby  the  bargainor,  for  some  pecuniary  consider- 
ation, undertook  to  convey  land  to  the  bargainee. 
For  since  the  Court  of  Chancery  would  enforce  the 
use  raised  by  these  means,  the  covenantee  or  bar- 
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gainee  acquired  the  practical  ownership  of  the  land. 
These  assurances  were  said  to  operate  without  trans- 
mutation of  possession,  as  opposed  to  those  which 
transferred  a  legal  estate,  and  were  therefore  said  to 
operate  by  transmutation  of  possession.  The  distinc- 
tion still  remains  in  name,  although  the  Statute  of 
Uses  has,  to  use  the  words  of  Coke,  "  married  uses  to 
the  law." 

It  was,  as  we  know,  in  order  to  put  a  stop  to  these 
secret  uses  that  the  Statute  of  Uses  (p)  enacted  that 
the  cestm  qm  use  should  be  deemed  to  be  in  lawful 
seisin,  estate,  and  possession  of  the  estate  held  to  his 
use.  In  this  object  it  failed,  owing  to  the  peculiar 
view  which  the  Courts  of  Law  continued  to  take  of 
trusts.     £ut  it  made  several  important  changes  in  ChangM  in' 

.1        •  *  •  •      i.  J.  J    J.      xn_         coneequence  of 

the  form  of  conveyancing  mstruments,  and  to  these  the  statute  of 
changes  we  will  next  turn  our  attention.     The  first  ^"®^ 
and  most  general  of  them  was  the  introduction  into 
conveyances  of  an  express  declaration  of  the  way  in 
which  the  use  was  to  be  limited:  thus,  instead  of 
making  a  feoffment  simply  "  to  "  A.  and  his  heirs,  it  Declaration  of 
would  now  be  made  *'  unto  and  to  the  use  of  *'  A.  and    **' 
his  heirs,  for  by  this  means  instmments  were  rendered 
effectual  which  might  otherwise,  from  want  of  con- 
sideration, or  from  some  omission  or  other  imperfec- 
tion, have  failed  to  pass  the  legal  estate  in  the  land 
conveyed  (j). 

But  a  still  more  important  novelty  was  the  invention  A  new  form  of 
of  a  new  form  of  conveyance,  which  almost  totally  '■■^'*^®*- 
superseded  that  notorious  and  public  mode  of  transfer- 
ring property  which  the  common  law  required,  and  the 
statute  intended  to  restore  (r). 

It  will  be  recollected  that,  before  the  passing  of  the 

(p)  27  Heo.  VIII.  c.  10. 
iq)  Samm€*9  Case,  13  Rep.  54. 
(r)  Ck>.  Litt  271b,  n.  (i). 
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Statute  of  Uses,  there  were,  besides  the  common  law 
conveyances,  two  others,  namely,  the  covenant  to  stand 
seised,  and  the  bargain  and  sale,  which  served  to  raise 
a  use  although  they  did  not,  at  that  time,  transmute 
the  possession.  But  when  the  statute  turned  uses 
into  possession,  these  assurances  passed  the  legal  as 
well  as  the  equitable  estate;  and  that  without  any 
necessity  for  livery  of  seisin  or  attornment  As  re- 
gards the  covenant  to  stand  seised,  this  was  not  of 
much  importance ;  for  since  no  uses  could  be  limited 
by  it  except  to  a  child  or  near  relation,  the  limitations 
to  trustees,  then  necessary  to  support  contingent 
remainders,  could  not  be  inserted  in  it,  and  conse- 
quently covenants  to  stand  seised  soon  fell  into  disuse, 
and  may  be  dismissed  from  our  further  notice. 


Baiigun  and  But  a  bargain  and  sale  now  obviously  presented  a 
ready  mecms  of  making  secret  transfers  of  land  from 
any  one  person  to  another.  For  a  bargain  and  sale 
still  raised  a  use  in  favour  of  the  purchaser,  and  now, 
under  the  Statute  of  Uses,  the  fact  of  land  being  held 
to  his  use  gave  him  the  legal  estate  in  possession  in  it 
also.  In  order,  therefore,  to  restore  notoriety  in  the 
transfer  of  land,  it  was  enacted  by  the  27  Hen.  VIIL, 

statute  of  In-  c.  1 6,  called  the  Statute  of  Inrolments,  that  no  here- 
ditaments should  pass  from  one  to  another,  whereby 
any  estate  of  inheritance  or  freehold  should  be  made 
to  take  efiect  in  any  person,  or  any  use  thereof  be 
made,  by  reason  only  of  any  bargain  and  sale  thereof, 
except  the  same  be  made  by  writing,  sealed,  and  in- 
rolled  within  six  months  after  execution.  By  this 
means,  it  was  hoped,  secret  conveyances  were  made 
impossible;  but  the  astuteness  of  the  lawyers  soon 
defeated  the  purpose  of  the  law.  For  it  was  observed 
that  the  statute  made  mention  only  of  estates  of  in- 
heritance and  of  freeholds :  a  lease,  therefore,  for  a  term 
of  years  was  exempt  from  its  provisions.  Now  we 
have  seen  that  if,  before  the  statute,  a  lessee  were  in 
actual  possession  of  the  land  demised,  no  livery  of 
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seisin  was  requisite  to  convey  the  remainder  of  the 
estate  to  him ;  and  also,  that  if  a  man,  in  consideration 
of  monej  paid  to  him,  bargained  that  he  would  grant 
land  to  another,  this  raised  a  use  in  the  bargainee. 
Then  came  the  statute  which  enacted  that  a  cestui  que 
use  should  be  deemed  to  be  in  actual  possession  of  the 
land  held  to  his  use.  If,  therefore,  a  bargain  were  now 
made,  for  a  pecuniary  consideration,  that  a  man  should 
have  land  granted  to  him  for  one  year,  this  was  deemed 
to  make  him  a  lessee  for  a  year  in  actual  possession, 
and,  as  such,  capable  of  taking  a  release  of  the  remain- 
der of  the  grantor^s  estate,  without  any  livery  of  seisin, 
or  other  public  ceremony. 

From  this  sprung  the  conveyance  known  as  a  Lease  Leau  and  Re- 
and  Belease,  which  almost  entirely  superseded  the 
ancient  feofiment,  and  was,  until  lately,  the  ordinary 
way  of  conveying  freehold  estates  of  all  kinds. 
The  form  of  this  assurance  was,  first  an  instrument 
stating  that  the  vendor,  in  consideration  of  some 
nominal  sum  had  bargained  and  sold  the  land  to  the 
purchaser  for  one  year,  to  commence  from  the  day 
previous  to  the  date  of  the  deed,  to  the  intent  that 
the  purchaser  might  thereby,  and  by  the  statute  for 
transmuting  uses  into  possession,  be  in  actual  posses- 
sion of  the  premises,  and  enabled  to  accept  a  grant  of 
the  reversion  of  the  sama  This  was  followed  by  a 
second  deed  releasing  the  reversion  to  him,  and  thus 
putting  him  into  possession  of  the  whole  estate  in- 
tended to  be  conveyed. 

The  Lease  and  Belease,  then,  came  to  be  the  almost 
universal  way  of  conveying  freeholds,  and  was  em- 
ployed for  the  purpose  of  making  an  exchange  or  par- 
tition, as  well  as  for  conveyances  between  ordinary 
vendors  and  purchasers.  Incorporeal  hereditaments, 
proper,  continued  to  be  created  and  transferred  by 
Deed  of  Grant,  whilst  of  the  other  assurances  pre- 
viously enumerated  the  ordinary  Release,  the  Surrender, 
♦  IT 
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Lease  and  Assignment,  and  Fine  and  Becoveiy  re- 
mained unaffected  by  the  Statute  of  Uses;  and  Co- 
venants to  stand  Seised  and  Defeasances  fell  into 
general  disuse. 

Changes  after  It  remains  to  notice  the  further  changes  which  have 
the  Stotute^of  taken  place,  since  the  passing  of  the  Statute  of  Uses, 
17868.  down  to  the  present  time, 

WiUa.  The  first  of  these,  in  point  of  date,  had  reference 

to  Wills.  It  will  be  recollected  that,  before  the  date 
of  the  Statute  of  Uses,  personal  property  was  freely 
transmissible,  but  that  the  only  mode  by  which  real 
property  could  be  disposed  of  by  will,  was  a  devise  of 
the  use  in  it  When  the  statute  turned  uses  into 
legal  estates,  even  this  mode  of  devise  was  no  longer 
practicable ;  and  so,  for  a  short  time,  there  existed  no 
means  by  which  real  property  could  be  disposed  of 
by  will, 

But  some  five  years  after  the  passing  of  the  Statute 

of  Uses,  there  came  the  first  Statute  of  Wills,  the 

statute  of       32  Hen.  VIIL,  c.  i,  which  gave  power  to  every  person 

the  B&g^?^  ^  devise,  by  his  last  will  or  testament  in  writing,  all 

lands  and  hereditaments  which  he  held  in  socage,  and 

two-thirds  of  those  which  he  held  by  knight  service. 

12  Car.  II.  c.    This  was  followed  up  by  the  12  Car,  II.,  c.  24,  which 

^  turned  the  tenure  of  all  lands  held  by  knight  service 

into  that  of  socage,  and   thus  the  lee-simple  of  all 

hereditaments  of  freehold  tenure  became   devisable. 

A  will  could  moreover,  since  the  Statute  of  Uses, 

operate  as  a  settlement,  as  well  as  for  the  immediate 

passing  of  property.     For  it  might  contain,  under  the 

name  of  executory  devises,  those  springing  or  shifting 

uses,  and  powers,  which  we  have  already  considered 

This  Statute  of  Wills  did  not,  however,  apply  to  any 

hereditaments   other-  than    those    belonging   to    the 

testator  at  the  time  of  making  his  will ;  neither  did  it 
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include  copyholds  (s).  A  will  could,  therefore,  be  only- 
made  to  operate  on  copyholds,  by  first  surrendering 
them  to  the  use  of  the  testator's  will  during  his  life- 
time, and  then  devising  the  use. 

The  next  statute  which  referred  to  wills  was  the  statute  of 
Statute  of  Frauds  (t),  which,  in  addition  to  the  writing  "^^  ** 
required  for  a  will  of  lands  by  the  Statute  of  Wills  of 
Henry  the  Eighth,  prescribed  its  execution  by  the 
testator  in  the  presence  of  three  or  more  credible 
witnesses ;  who  were  also  to  append  their  signatures, 
by  way  of  attestation.  This  statute  also,  practically, 
made  it  necessary  for  all  wills  of  personal  property  to 
be  in  writing  and  signed  by  the  testator.  Next,  after 
a  long  interval,  came  the  55  Geo.  III.,  c.  192,  which  55  Geo.  iii 
enacted  that  where,  by  the  custom  of  a  manor,  a  copy-  °"  ^^' 
hold  tenant  might  devise  tenements  previously  sur- 
rendered to  the  use  of  his  will,  he  might,  thenceforth, 
devise  them  without  any  previous  surrender.  But 
this  Act  did  not  enable  a  devisee  (u),  or  a  purchaser, 
of  copyholds  (v),  to  devise  them  unless  he  had  himself 
been  previously  admitted  a  tenant  of  the  manor.  Now, 
however,  it  is  enacted  by  the  present  Wills  Act,  the  Wiiu  Act. 
7  Wm.  rV.  and  i  Vict.,  c,  26  (w),  that  every  person 
may  devise  all  real  and  personal  estate  to  which  he  is 
entitled,  either  at  law  or  in  equity ;  and  this  power  is 
to  extend  to  copyholds,  notwithstanding  that  the 
testator,,  whether  entitled  as  heir,  devisee,  or  other- 
wise, has  not  been  admitted  thereto.  The  Act  also 
requires  (x)  that  every  will,  whether  of  real  or  personal 
estate,  shall  be  signed  by  the  testator  in  the  presence 
of,  and  be  attested  by,  two  witnesses. 

The  Statute  of  Frauds  made  other  desirable  changes  Trusts, 

{$)  Wainewright  v.  Elwell,  I  Madd.  627. 

(<)  29  Gar.  IL  a  3. 

(tt)  Doe  Y.  Lawe$f  7  A.  &  K  195. 

(v)  Matthew  v.  (Mome,  13  0.  B.  919. 

M  S.  3. 

(«)  S.  9. 
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Statute  of 
FrauiU. 


besides  those  relating  to  wills.  Uses,  as  we  know, 
had  been  upheld  by  the  Court  of  Chancery  even 
where  there  was  no  written  evidence  of  their  existence, 
and  the  same  rule  prevailed,  at  first,  in  regard  to  trusts. 
But  the  statute  enacts  {y)  that  all  declarations  of  trust, 
except  {z)  in  the  case  of  a  resulting  trust,  shall  be 
manifested  and  proved  by  some  writing,  signed  by 
the  party  enabled  by  the  law  to  declare  such  trust 
Upon  these  sections  it  has  been  held,  that  writing  is 
necessary  only  as  a  proof  of  the  existence  of  a  trust, 
and  not  for  its  creation  (a),  and  that  the  person  *'  en- 
abled by  the  law ''  to  declare  the  trust  is  the  settlor, 
and  not  the  trustee  (6). 


Feoffments 
and  Leases. 
Statute  of 
Frauds. 


The  Statute  of  Frauds  also  made  writing  necessaiy 
in  other  cases  where,  as  we  have  seen,  it  was  not 
formerly  required.  For  it  enacted  (c)  that  all  leases, 
estates,  interests  of  freehold  or  terms  of  years,  or  any 
uncertain  interests  of  and  in  any  hereditaments,  created 
by  livery  of  seisin  only,  or  by  parol,  and  not  put  in 
writing,  and  signed  by  the  parties  making  or  creating 
the  same,  or  their  agents  thereunto  lawfully  authorised, 
should  have  the  force  and  effect  of  leases  or  estates  at 
will  only.  An  exception  was  however  {d)  made  in 
favour  of  leases  not  exceeding  a  term  of  three  years, 
whereupon  the  rent  reserved  during  the  term  amounts 
to  two-thirds  of  the  full  and  improved  value  of  the 
thing  demised.  The  statute  also  provided  (e)  that  no 
leases,  estates  or  interests  of  freehold,  or  terms  of 
years,  or  any  uncertain  interests,  not  being  copyhold 
or  customary  interests  in,  to,  or  out  of  any  heredita- 
ments, should  be  assigned,  granted,  or  surrendered, 
unless  it  be  by  deed  or  note  in  writing,  signed  by  the 


(y)  s.  7. 
(z)  S.  8. 

(a)  Oardner  v.  i2owe,  2  S.  ft  S.  346,  5  Ross.  258. 

(b)  Tiemey  v.  Wood,  19  Beav.  330. 
{€)  a  I. 

id)  S.  2. 

W  s.  3. 
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party  assigning,  granting,  or  surrendering  the  same, 
or  by  his  agent  thereunto  lawfully  authorised,  or  by 
act  and  operation  of  law. 

These  provisions  of  the  Statute  of  Frauds  were  Real  Property 
supplemented  by  the  Keal  Property  Amendment  Act,  ^™'^^™®"* 
the  8  &  9  Vict.,  c.  106,  which  (/)  makes  void  all 
feoffaients,  partitions,  leases,  assignments,  and  sur- 
renders unless  made  by  deed,  except  feoffments  made 
under  a  custom  by  an  infant,  partitions  and  exchanges 
of  copyholds,  and  leases  not  required  by  law  to  be  in 
writing — that  is,  those  excepted  by  the  Statute  of 
Frauds. 

• 

The  next  change  effected  in  the  transfer  of  land  was  Attornment, 
by  the  4  &  5  Anne,  c.  3.  This  Act  {g)  makes  good  all  \!^  ^  ^"''*''  *'• 
grants  of  any  manors  or  rents,  or  of  the  reversion  or 
remainder  of  any  messuages  or  lands,  without  any 
attornment  of  the  tenants  of  the  manors  or  lands  out 
of  which  such  rent  issues ;  or  of  the  particular  tenants 
upon  whose  particular  estate  any  such  reversions  or 
remainders  shall  be  expectant  or  depending. 

The  next  Act  to  be  mentioned  is  that  for  the  Aboli-  Fines  and  Re- 
tion  of  Fines  and  Eecoveries  (A),  which  substituted  a  t?Ja  Act.^*^^* 
deed,  inroUed  within  six  calendar  months  after  execu- 
tion, for  the  ancient  process  of  a  fictitious  suit. 

Coming  next  to  the  reign  of  the  present  Queen,  we  Lease  and  Be- 
find  the  4  &  5  Vict.,  c.  21,  which  did  away  with  the  i'^c^J^;*^."  ""*' 
necessity  for  two  deeds  in  a  conveyance  by  Lease  and  4  &  s  Vict.  c. 
Release ;  for  it  enacted  that  every  deed  of  release  of  *^' 
freehold  estates,  expressed  to  be  made  in  pursuance 
of  the  Act,  should,  thenceforth,  be  as  effectual  as  if 
the  releasor  had  also  executed  a  deed  or  instrument 


(/)  s.  3. 

(fl')S.9. 

(A)  3  k  4  Wm.  rV.  a  74. 
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of  bargain  and  sale»  or  lease  for  a  year,  for  giving 
effect  to  such  release. 

Real  Property       Next  to  be  noticed  is  the  Eeal  Property  Amendment 
Amen  ment    ^^^  ^^^  already  referred  to,  which,  in  addition  to  its 
other  provisions,  effected  an  important  change  in  the 
mode  of  conveying  freeholds.     For  it  rendered  un- 
unecessary  any  conveyance  of  land  by  way  of  lease 
and  release,  by  declaring  (j)  that  from  thenceforth  all 
corporeal  hereditaments  should,  as  regards  the  im- 
mediate freehold  thereof,  lie  in  grant  as  well  as  in 
livery,  thus  enabling  all  hereditaments,  whether  cor- 
poreal or  incorporeal,  to  be  conveyed  by  a  simple  deed 
Tortious  feoff-  of  grant.     The  Act  also  (k)  put  an  end  to  the  tortious 
end*  to.^"*  *"   Operation  of  feoffments,  and  thus  caused  a  feoffment 
in  fee-simple  by  any  tenant  with  a  limited  interest 
to  operate  as  a  conveyance  of  such  interest  only  (I). 
inclosnre        Lastly,  WO  have  to  mention  the  Inclosure  Acts  (m), 
8 1 9  Vict.  0.  ^^  "'^^hich  the  8  &  9  Vict.,  c.    1 1 8   (n),  enables  ex- 
"8.  changes  to  be  made  through  the  instrumentality  of  the 

Land  Commissioners  (whose  order  permitting  an  ex- 
change is  good  without  any  further  conveyance  or 
XI &  12 Vict  release),  whilst  the  ii  &  I2  Vict.,  c.  99  (0),  extends 
the  above  provisions  to  cases  of  partition. 

The  last  Acts  to  be  mentioned  in  order  of  date 
are  the  Vendor  and  Purchaser  Act,  1874  (/?),  the 
Conveyancing  Act^  1881  and  1882  (9),  and  the 
Settled  Land  Act^  1882  (r).  These,  however,  have  not 
created  any  new  modes  of  assurance,  although  they 

* ■■        - -  iiiBiiiiaaiMii  ■  -  -  -■  — 

(0  8  &  9  Vict  0.  106. 
ij)  S.  2. 

(*).  S.  4. 

(l)  Shelf.  R.  P.  Statntee,  637,  note  (k). 

(m)  8  &  9  Viot.  c  118 ;  10  &  11  Vict,  a  iii ;  11  &  12  Vict.  c.  99 ; 
12  &  13  Vict,  c  83  ;  IS  fc  i6  Vict  c.  79 ;  17  &  18  Vict  c  97 ;  20  & 
21  Vict.  c.  31 ;  22  &  23  Vict  c.  43  ;  31  &  32  Vict  c.  89. 

(n)  S.  147. 

(o)  S.  13. 

(P)  37  *  38  Vict,  a  78. 

{q)  44  &  45  Vict,  a  41 ;  45  &  46  Vict,  a  39. 

(r)  45  &  46  Viot.  c  38. 


c.  99 
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have  brought  about  important  changes  in  their  forms. 
And  since  these  changes  will  be  considered  in  detail 
in  the  subsequent  chapters,  it  will  not  be  necessary 
to  discuss  them  now. 

We  have  thus  traced  the  history  of  conveyancing 
down  to  the  date  of  the  Statute  of  Uses;  examined 
the  great  changes  made  by  the  statute,  not  only  in  the 
nature  of  legal  estates,  but  in  the  modes  also  in  which 
they  could  be  settled  and  conveyed ;  and  observed  the 
origin  and  growth  of  the  power  of  disposition  by  will ; 
the  safeguards  against  fraud  provided  by  the  Statute 
of  Frauds  and  the  Eeal  Property  Amendment  Act ; 
the  abolition  of  the  ceremony  of  attornment,  and  of  the 
cumbrous  process  of  fines  and  recoveries ;  the  enact- 
ments by  which  the  lease  and  release  gave  way,  first 
to  the  release  alone,  and  then  to  the  simple  grant ; 
and  finally  the  simplicity  introduced  by  the  Indosure 
Acts  into  the  exchange  and  partition  of  land.  The 
result,  from  a  conveyancing  point  of  view,  is  that  we 
have  now  the  Grant  and  Assignment  (comprehended 
under  the  general  name  of  Purchase  Deeds)  for  the 
sale  of  land ;  the  Mortgage  Deed  for  its  pledge ;  the 
Lease  to  give  its  temporary  possession ;  the  Settlement 
whereby  estates  can,  subject  to  due  precautions,  be 
preserved  in  families ;  and  the  Will,  which  can  either 
operate  as  a  settlement,  or  effect  a  direct  transnussion 
of  property  from  one  person  to  another. 

In  the  succeeding  chapters  the  assurances  enumer- 
ated above  will  be  considered ;  and  we  may  take  this 
opportunity  of  stating  that  our  remarks  will,  as  a  rule, 
extend  only  to  the  simplest  forms  of  those  instruments 
which  convey  the  legal  estates  in  the  various  kinds  of 
property  which  have  been  considered  in  the  first  part 
of  this  work* 


(     3"     ) 


CHAPTEE  11. 

CONDITIONS  OF  SALE. 

Having  thus  traced  the  history  of  conveyancing  down 
to  our  own  times,  we  have  next  to  consider,  in  detail, 
the  various  instruments  at  present  used  for  the  transfer 
of  real  property.  Now,  each  of  these  instruments 
marks  the  carrying  out  of  some  pre-existing  purpose, 
which  may  have  been  that  of  one  person,  or  of  several 
In  the  latter  case,  it  will  usually  be  found  that  the 
terms  of  the  assurance  have  been  the  subject  of  pre- 
vious negotiations,  which  have  resulted  tn  an  agree- 
ment, or  contract,  and  this  contract  forms  an  important 
part  of  the  transaction,  being  the  foundation  of  the 
edifice  of  which  the  assurance  is  the  completion.  This 
remark  applies  particularly  to  the  ordinary  case  of 
vendors  and  purchasers  of  land.  Hence,  it  is  proposed, 
before  considering  purchase  deeds  of  real  and  leasehold 
estates,  to  turn  our  attention  to  the  contracts  by  which 
they  are  preceded. 

Such  a  contract  is,  like  all  contracts,  subject  to 
various  rules  of  law,  non-compliance  with  which  wUl 
render  it  invalid.  There  are  also  certain  statutory 
requirements  which  are  essential  to  the  proof  of  its 
existence,  though  not  to  its  creation.  Under  the 
former,  a  contract  may  be  set  aside  on  account  of  the 
incapacity  of  one,  or  more,  of  the  parties  to  it;  on 
accoimt  of  there  having  been  some  fraud,  or  mistake, 
committed  with  reference  to  it ;  and  on  several  other 
grounds  which  need  not  be  further  pArticufarised. 
With  these  we  shall  not  occupy  ourselves,  for  our 
aim  is  simply  to  ascertain  how  a  contract  of  sale  of 
land  ought  to  be  drawn  up,  supposing  it  to  hate  been 
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properlj  entered  into.  This,  however,  involves  the 
consideration  of  the  statutory  requisites  for  such  a  con- 
tract, and  of  the  judicial  decisions  upon  the  wording 
of  Acts  of  Parliament  relating  to  these  requisites. 

And  it  may  be  as  well  here  to  remind  the  reader 
that  an  important  change  has  been  lately  made  in 
our  system  of  jurisprudence.  For  the  Judicature  Acts, 
1873  and  1875  (*)>  hfl-ve  done  away  with  the  former 
distinction  between  Law  and  Equity.  The  Act  of 
1873  enacts  (b),  that  except  in  matters  therein  par- 
ticularly mentioned  (none  of  which  relate  to  our  sub- 
ject), whenever  there  is  any  conflict  or  variance  between 
the  rules  of  equity  and  the  rules  of  the  common  law 
with  reference  to  the  same  matter,  the  rules  of  equity 
shall  prevail  Consequently,  although  reference  will 
occasionally  be  made  in  this  and  the  following  chapters 
to  rules  of  law  which  differed  from  those  of  equity, 
it  will  only  be  in  order  to  mark  out  equitable  doctrines 
with  more  distinctness. 

Since,  then,  the  preparation  of  a  contract  of  sale  of  Division  of  the 
land  is  governed  by  the  enactments  and  decisions  to  "^  ^^^' 
which  reference  has  been  made  above,  we  will,  in  this 
chapter,  discuss  separately,  ist^  The  statutory  requi- 
sites for  such  a  contract ;  and  2nd,  The  proper  form 
of  the  contract  when  embodied  in  an  Agreement,  or 
in  Conditions  of  Sale. 

The  principal  statutory  requisites  for  the  contract  statutonr  re- 
are  to  be  found  in  the  fourth  section  of  the  Statute  Contract.*''  *^* 
of  Frauds  (c).     This  section  enacts  that,  from  thence-  ^^^^  ^^ 
forth,  no  action  shall  be  brought  to  charge  any  per- 
son upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be 


(a)  36  &  37  Vict,  a  66 ;  3S  ft  39  Vict.  o.  77. 

(b)  S.  25,  8ab*B.  II. 

(c)  29  Gar.  XL  c.  3. 
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brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised. 

statute  applies     The  first  point  to  be  noticed  is,  that  these  provisions 

est'hrSnd.  '"  of   the  Statute  apply  to  every  agreement  which  is 

substantially  one  for  the  sale  of  an  interest  in  land. 

Thus  {cC)y  where  a  lessee  in  possession  had,  verbally, 

agreed  to  give  up  his  lease,  in  consideration  that  a 

third  person  (who  had  already  obtained  the  promise 

of  a  lease  from  the  lessor)  should  pay  the  lessee  ;£^i  50, 

and  take  certain  fixtures  at  a  valuation ;  this  was  held 

to  be  an  agreement  for  the  sale  of  an  interest  in  land, 

and  void  for  want  of  writing  (e).     We  have  next  to 

consider  what  things    are   required  by  the  statuta 

What  u re-      These  are,  (i)  a  written  agreement,  and  (2)  signature 

Btotute. '^    ^  ^7  the  party  to  be  charged  or  his  agent  lawfully 

authorised. 

Written  agree-      Since  the  agreement  is  to  be  in  writing,  it  follows 
^^^  '  that  the  whole  of  it  must  be  in  writing,  and  the  con- 

sequence is  that  an  agreement  is  not  binding  upon 
either  party  unless  it  contains,  in  the  body  of  it,  or 
What  must  be  by  necessary  implication,  (i)  the  names  of  the  con* 
^eagreement.  tracting  parties  as  such,  (2)  the  consideration,  and  (3) 
the  subject-matter  or  object  of  the  contract  (/). 
Hence,  it  has  been  decided  that  (g)  a  note  of  a  sale  of 
mining  shares  (which,  under  the  circumstances,  were 
held  to  be  an  interest  in  land),  signed  by  the  vendor, 
but  consisting  merely  of  a  statement  that  he  had 
"sold  100 "  shares,  and  not  sajring  to  whom,  did  not 


id)  Smith  V.  Tombt,  3  Jar.  72. 

(e)  And  see  Hodgson  v.  Johnmrn,  5  Jur.  N.  S.  290 ;  Smart  v.  ffard' 
ing,  15  0.  R  652. 

(/)  Per  C.  J.  Tindal,  2  Bing.  N.  C.  742. 

(g)  Boyee  v.  CfreeTU,  Batty,  608 — a  case  tinder  the  Irish  Statute  of 
Frauds,  7  Wm.  III.  c.  12,  containing  the  same  provisionB  as  the  29  Gar. 
II.  0.  3 ;  and  see  William»  v.  Lake,  29  L.  J.  (Q.  B.)  i ;  WUUamt  ▼. 
Bymetf  2  N.  B.  47. 
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bind  him ;  that  (h)  an  agreement  signed  by  the  pur- 
chaser, to  purchase  a  horse  over  ;£^io  in  value  (such  an 
agreement  being  required  by  another  section  (i)  of  this 
statute  to  be  in  writing)  was  void,  because  it  did  not 
state  the  price ;  and  (k)  that  a  written  agreement, 
signed  by  both  parties  to  it,  for  the  grant  of  a  lease, 
was  not  binding  on  either  of  them,  since  it  did  not 
state  for  how  long  a  term  the  lease  was  to  be  made  (I). 
These  cases,  however,  it  must  be  remembered,  only 
go  to  the  length  of  deciding  that  the  agreement  must 
contain,  within  itself,  the  means  of  ascertaining  the 
essential  parts  of  the  contract,  but  do  not  make  it 
necessary  that  those  parts  should  be  precisely  stated. 
It  has,  therefore,  been  held  (m)  that  a  contract  signed 
by  an  agent  "  as  agent  for  the  vendors,"  but  not  nam- 
ing them,  was  a  sufficient  description  of  the  latter  as 
contracting  parties,  when  indorsed  on  a  paper  stating 
the  vendors  to  be  "the  executors  of  Admiral  F., 
deceased  (n)."  And  (0)  that  a  letter  signed  by  the 
vendor,  stating  that  she  had  agreed  to  sell  "this 
place "  at  a  certain  price,  was  a  sufficient  description 
of  the  subject-matter  of  the  contract.  It  would  also 
seem  that  the  courts  will  enforce  an  agreement  to 
purchase  land  "  at  a  fair  valuation  (p)."  For  in  this 
case  the  consideration  can  be  collected  or  implied  from 
the  instrument  itself,  not  as  a  matter  of  conjecture, 
but  with  certainty  (g).  It  may  be  added  that  the 
memorandum  must  be  one  of  an  agreement  that  is  com- 
plete at  the  time  when  the  memorandum  is  signed  (r). 


(A)  Elmore  v.  EtngteoUf  5  R  &  G.  583  ;  and  aee  Blayden  ▼.  Bradbear^ 
12  Vet.  466. 

(0  8.  17. 

{k)  CUnan  ▼.  Cooke,  I  Soh.  &  L.  22  ;  and  see  Kenvorthy  ▼.  Sehofidd, 
2  K  ft  C.  945. 

(Q  And  see  Netham  ▼.  SelJby,  L.  R.  7  Ch.  406. 

(m)  Hood  Y.  BarringUm^  L.  R.  6  Eq.  218. 

(fi)]  And  Me  OMng  ▼.  King,  5  Gh.  D.  66a 

(o)  Wald/nm  ▼.  Jaiciy,  Ir.  B.  5  Eq.  131. 

ip)  I  Day.  Con.  523. 

(9)  See  as  to  this,  Jame9  ▼.  WUUamM,  5  R  &  Ad.  1109 ;  RaiktM  ▼. 
Todd,  8  A  &  E.  846 ;  Dinhcm  ▼.  Bradford,  L.  B.  5  Ch.  519. 

(r)  Monday  y.  A»prey,  13  Ch.  D.  855. 
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Agreement  The  written  agreement  need  not,  necessarily,   be 

one  document.  Contained  in  one  document,  but,  if  it  is  not^  all  the 
separate  documents  from  which  it  is  sought  to  extract 
But  different  the  agreement  must  have  reference  to  each  other, 
related!^  *  a^d  must  point  to  the  same  contract  (s).  And  if  one 
part  of  the  agreement  is  contained  in  a  letter,  signed 
bj  one  of  the  parties  to  be  charged,  it  is  not  neces- 
sary that  the  letter  should  be  addressed  to  the  other 
party  to  the  contract ;  since,  as  we  said  before,  such 
a  writing  is  only  required  to  prove  the  terms  of  the 
contract,  and  does  not  constitute  it  (t).  It  has  also 
been  held,  in  a  case  (u)  turning  on  another  section  of 
the  Statute  of  Frauds,  that  a  man  was  bound  by  a 
letter  written  by  him,  and  setting  out  the  terms  of  a 
parol  contract,  although  the  object  of  the  letter  was 
to  state  his  reasons  for  declining  to  cany  out  the 
contract. 


Parol  evidenoe      If  the  terms  of  the  written  agreement  are  clear 
w^en    miss-   ^^^  complete,  without  reference  to  anything  else,  then 
When  terms  of  it  is  a  general  rule  of  the  law  of  evidence,  irrespec- 
cfear."'*^  "^    tive  of  the  Statute  of  Frauds,  that  no  parol  evidence 
is  admissible  to  contradict  or  vary  the  written  agree- 
ment {v)j  and  the  same  rule  prevails  in  equity,  so  far  as 
regards  the  tendering  of  parol  evidence  by  a  plaintifiT. 
But  an  exception  is  made  in  the  case  of  a  defendant 
against  whom  specific  performance  of  a  contract  is 
sought     For  he  may  adduce  parol  evidence  to  show 
that  the  written  agreement    does  not  represent  the 
real  intention  of  the  parties  to  it  (w). 

When  agree-        If  the  instrument  contains  a  patent  ambiguity,  one» 
SguonB.""      that  is,  apparent  upon  the  face  of  the  instrument 

(<)  Cflinan  v.  CookCj  i  Sch.  &  L.  22 ;  JSayley  v.  FUtmaurice,  8  £.  & 
B.  664 ;  BoydeU  v.  Drummond,  1 1  East,  142. 

(t)  Cfibion  ▼.  SoUandf  L.  R.  I  G.  P.  I ;  BeaimtMn  ▼.  Jamet,  L.  R  3 
Oh.  508. 

(tt)  BuocUm  ▼.  Rut*,  L.  R.  7  Ex.  i  &  279. 

(v)  Oo8»  V.  Nttgentj  5  B.  &  Ad.  58,  64. 

(w)  WooUam  v.  ffeamt  7  Ves.  21 1^  and,  with  notes,  2  L.  C.  468^ 
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itself,  the  latter  is  entirely  void  (x).  But  if  there 
be  a  latent  ambiguity,  that  is,  one  of  such  a  nature 
that  its  existence  is  first  shovn  by  extrinsic  evidence, 
-whether  written  or  verbal,  it  may  be  explained  by 
extrinsic  evidence  which  may  be  either  written  or 
verbal  (y).  If  a  man,  for  instance,  agrees  in  writing 
to  sell  "his  manor  of  A.:"  this  appears,  on  the  face  of 
the  document,  to  be  straightforward  enough.  But  if 
it  can  be  shown  that  the  vendor  has  two  manors,  one 
called  North  A.,  and  the  other  South  A. ;  then,  since 
the  agreement  does  not  specify  which  of  them  he  has 
contracted  to  sell,  parol  evidence  is  admissible  to 
explain  this  latent  ambiguity  raised  by  extrinsic  evi- 
dence (z).  Where  there  has  been  a  verbal  contract.  Part  perform- 
f oUowed  by  a  partial  performance  of  it  by  one  party,  ^^ 
the  other  party  to  the  contract  will,  in  general,  be 
compelled  to  perform  his  part,  notwithstanding  the 
absence  of  any  written  agreement.  For  in  all  ques- 
tions on  the  Statute  of  Frauds,  the  end  and  purport 
of  making  it  has  been  considered,  namely,  to  prevent 
frauds  and  perjuries ;  so  that  any  agreement  in  which 
there  is  no  chance  of  either,  the  Court  has  considered 
as  out  of  the  statute  (a).  On  this  ground  also,  it 
seems  that  the  statute  never  extended  to  sales  under 
the  order  of  the  Court  of  Chancery ;  nor  to  purchases 
under  the  order  of  the  Court,  if  the  purchaser  made 
no  opposition  to  the  confirmation  of  the  report  approv- 
ing of  the  purchase  (ft). 

Next,  as  to  the  signature.    It  is  clearly  settled  that  Signature, 
the  signature  of  the  party  to  be  charged  is  sufficient 
to  bind  him  at  law,  and  to  induce  a  court  of  equity 
to  decree  specific  performance  of  his  contract  by  him, 

(z)  HUehin  ▼.  Groom,  5  C.  B.  515. 

(y)  5  0.  R  5200 ;  and  sm  Shore  ▼.  nVfon,  9  CI.  &  F.  355,  555,     ^ 
ft  565. 

(z)  See  Joint*  ▼.  Newman,  i  W.  BL  60. 

(a)  Per  Hardwicke,  G.  AUy,'Genl,  v.  Bay,  i  Ves.  Senr.  218,  220.  See 
alao  Letter  v.  Foceeroft,  I  Golles.  P.  C.  108,  and,  with  notes,  i  L.  C.  828  ; 
and  note  to  Pym  ▼.  Blackfmm,  3  Ves.  p^  38. 

ib)  Dart.  v.  &  P.  197. 
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although  there  may  not  have  been  any  signing  bj  the 
other  party  to  the  contract  (c).  It  has  also  been  held, 
in  a  modem  case,  that  a  proposal  in  writing,  if  accepted 
by  parol,  becomes  thereupon  a  binding  agreement  npon 
whatisasuf.  the  pcrson  making  it  (d).  And  it  seems  that  patting 
ture?  ***^*  a  man's  initials  to  a  document  (e),  or  his  printed  sig- 
nature, if  ordinarily  used  (/),  satisfies  the  require- 
ments of  the  statute.  Nor  does  it  matter  in  what 
part  of  the  agreement  the  signature  is  to  be  found ; 
unless  the  document  is  evidently  incomplete  (g). 
Thus,  a  paper  beginning  ''I,  James  Crockford,  agree 
to  sell,"  and  written  by  James  Crockford,  was  held 
to  contain  a  sufficient  signature  (h). 

A  corporation  aggregate  which  has  a  common  seal 
must  use  that  seal  as  its  ordinary  signature.  It  could 
not,  therefore,  at  common  law,  either  enforce  (t)  or  be 
bound  by  ordinary  contracts  not  under  its  seal  (/); 
but  according  to  the  rules  of  equity  it  is  bound  by 
contracts  within  its  province,  although  not  under  seal, 
where  there  has  been  part  performance  by  the  other 
contracting  party  (ft),  except  in  cases  where  the  appli- 
cation of  its  seal  has  been  expressly  required  by 
statute  (l).  And  with  regard  to  such  corporations 
aggregate  as  are  companies  formed  under  the  Com- 
panies' Acts,  1862  and  1867  (m),  the  latter  Act  has 
enacted  (71)  that  any  contract  which  if  made  between 
private  persons  would  be  by  law  required  to  be  in 

(c)  See  Wniiatni  ▼.  Lake,  29  L.  J.  (Q.  B.)  I,  3 ;  TTettem  ▼.  MMtkU, 
3  Ve8.  k  B.  187,  192.     Fry  on  Specific  Performftnoe,  205. 

(d)  Reus8  V.  PidaUy,  L.  R.  I  Ex.  342 ;  a  case  of  a  contract  not  to  be 
performed  within  a  year. 

(e)  PhUUmore  v.  Barry,  I  Camp.  513. 

,    (/)  Saunderton  v.  Jackson.  2  Bob.  &  P.  238. 

{g)  Hubert  v.  Treheme,  3  Man.  k  Gr.  743. 

Ih)  Knight  v.  Crociford,  I  Esp.  190. 

(0  Mayor  of  Kiddermintfer  ▼.  ffardwtek,  L.  R.  9  Ex.  13. 

\j)  Grant,  Corp.  55.    Eatt  London  Water-works  Co.  v.  Bailey,  4  Btng. 
283. 

{k)  Crook  y.  CwporaltUm  of  Seaford,  L.  R  6  Ch.  551. 

(Q  Sunt  T.  Wimbledon,  Local  Board,  4  C.  P.  D.  48. 

(m)  25  &  26  Vict  c.  89 ;  30  &  31  Vict,  a  131. 

W  S.  37,  8ub-s.  2. 
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writing,  and  signed  by  the  parties  to  be  charged  there- 
with, may  be  made  on  behalf  of  a  company,  in  writing 
signed  by  any  person  acting  under  the  express  or  im- 
plied authority  of  the  company. 

The  Statute  of  Frauds  also  makes  a  signature  by  a  Signature  by 
lawfully  authorised  agent  binding  on  his  principal.  **^"*' 
On  this  point  it  may  be  mentioned  that  the  auctioneer  Auctioneer, 
at  a  sale  is  the  agent  of  both  parties  (o),  and  that  his 
signature  is  binding  upon  either  the  vendor  or  the 
purchaser.    The  signature  of  his  clerk  is  also  sufficient  Auctioneer's 
to  bind  a  party  who  has  authorised  the  clerk  to  sign  ^^^^' 
for  him  (p).     But  in  the  absence  of  such  authority 
the  clerk's  signature  has  no  binding  effect  (s).     If  the 
auctioneer  be  himself  the  vendor,  his  signature  will  not 
bind  the  purchaser,  since  the  signature  as  agent  must  be 
made  by  some  third  person  (r).    It  has  also  been  held  Telegraph 
that  an  acceptance  of  an  offer,  first  signed  on  the^"^"^' 
ordinary  telegraph  form,  and  then  correctly  transmitted 
by  telegraph,  is  binding  on  the  sender,  who  has  thus 
constituted  the  telegraph  company  his  agent  for  the 
purpose  of  forwarding  an  exact  copy  of  the  written 
acceptance  (s).    It  follows  that  the  sender  is  not  bound 
by  an  inaccurate  copy  (t). 

We  have  now  arrived  at  the  consideration  of  the  The  written 
manner  in  which  a  contract  for  the  sale  of  land  should  ^^^  "** ' 
be  prepared.  If  the  sale  is  to  be  by  private  contract, 
the  particulars  of  the  property  to  be  sold  and  the 
terms  mutually  assented  to  by  the  parties  are,  in 
general,  contained  in  numbered  clauses  of  the  same 
document,  which  is  known  as  the  Agreement.     If  it  is 


(o)  Kemejft  v.  Proctor ,  3  Ves.  &  B.  57 ;  Simon  ▼.  MoHvotj  Burr,  1922  ; 
Ccia  V.  Trecothick,  9  Ves.  234. 

(p)  Emmerton  v.  Heelis,  2  Taunt  38 ;  Birdv,  Boulter,  I  Nev.  &  M.  313. 

(q)  Pierce  v.  Corf,  L.  R.  9  Q.  B.  21a 

(r)  Wright  v.  Ikmnah,  2  Camp.  203  ;  Farebrother  v.  Simmont,  5  B. 
ft  Aid  333  ;  Skarman  v.  Brandt,  L.  K  6  Q.  B.  720. 

(«)  dodwin  V.  Francis,  L.  R,  5  0.  P.  295,  301,  302. 

(t)  Henkd  v.  Pope,  L.  R.  6  Ex.  7. 
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to  be  by  public  auction,  the  particulars  of  the  property 
are  kept  apart  from  those  clauses  in  which  the  vendor 
states  the  terms  on  which  he  is  prepared  to  sell,  and 
which  are  consequently  known  as  the  Conditions  of 
Sale.  It  is  proposed  first  to  offer  a  very  few  remarks 
on  the  preparation  of  the  particulars,  and  then  to  go 
through  the  clauses  of  an  ordinary  precedent  of  con- 
ditions of  sale  of  freeholds,  or  copyholds,  in  lots ;  call- 
ing attention  to  the  leading  principles  on  which  they 
are  prepared,  and  adverting  when  necessary  to  such 
modifications  as  would  be  needed  in  order  to  adapt 
them  to  a  sale  by  private  contract,  or  to  the  sale  of 
leaseholds  (u). 

Theparticu-  In  the  preparation  of  the  particulars,  two  points 
must  be  specially  attended  to.  The  first  is,  that  they 
must  comply  with  the  rules  before  mentioned  as 
founded  on  the  Statute  of  Frauds,  by  stating,  dis* 
tinctly  or  by  necessary  implication,  that  which  is  the 
subject  matter  of  the  contract  (v).  The  second  is,  that 
they  must  not  be  so  worded  as  to  mislead  a  purchaser 
by  any  statement  which  describes  the  property  in- 
accurately with  regard  to  its  advantages  or  value. 
Thus,  in  a  well-known  case  (w),  the  particulars  of  an 
estate  described  it  as  being  "about  one  mile  from 
Horsham ; "  it  being,  in  fact,  between  three  and  four 
miles  from  that  placa  Lord  Ellenborough  left  it  to 
the  jury  to  say  whether  this  misdescription  was  wil- 
fully introduced  in  order  to  make  the  estate  appear 
more  valuable ;  and  the  jury  finding  in  the  affirmative, 
the  contract  was  set  aside  (x).  The  same  principle  was 
acted  upon  in  another  case  {y\  There,  a  laige  farm, 
on  an  estate  to  be  sold,  was  described  as  ''  late  in  the 
occupation  of  A.  at  the  rent  of  ;f  290."    In  fact,  A.  had 

(tt)  The  Btxident  is  reoommended,  in  reading  this  and  similar  chi^iten, 
to  have  by  him  a  simple  preoedent  of  the  instrument  under  discussion, 
(v)  See  JEfooke  y.  McQueen,  2  Grant,  450. 
(to)  Norfolk  V.  Worthy,  i  Gamp.  337. 
{x)  And  see  Stanton  v.  TattereaU,  i  Sm.  k  Giff.  529. 
(y)  Dinmock  ▼.  HaUeU,  L.  R.  2  Ch.  21. 
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occupied  the  farm  for  a  year  at  the  rent  of  £2go,  but 
for  the  previous  quarter  of  a  y  ear  he  had  only  paid  a 
rent  of  ;f  i ;  and  thus  had  paid  only  ;f  291  for  a  ten- 
ancy of  a  year  and  a  quarter.  At  the  end  of  that  time 
he  had  quitted  the  farm,  and  another  person  who  had, 
subsequently,  agreed  to  give  ;f22  5  a  year  for  it,  had 
paid  ;^20  to  be  off  his  bargain.  The  statement  in  the 
particulars  was  consequently  held  to  be  one  calculated 
to  mislead  the  purchaser  of  the  estate,  who  was  there- 
fore held  to  be  entitled  to  rescind  his  contract.  A 
similar  decision  was  arrived  at  in  a  case  where  the 
particulars  of  sale  of  leasehold  property  omitted  to 
state  that  it  was  subject  to  a  ground-rent,  there  being 
in  fact  a  substantial  ground  rent,  and  the  circumstances 
being  such  that  the  purchaser  had  good  reason  for 
believing  that  the  ground  rent  was  only  nominal  (z). 
And  a  mis-statement  as  to  the  nature  of  the  property, 
such  as  describing  leaseholds,  for  however  long  a  term, 
as  freeholds,  has  had  the  same  result  (a).  Maps  or 
plans  of  the  property,  forming  as  they  do  a  part  of  the 
particulars,  are  subject  to  the  same  rules  (b). 

Before  dealing  with  conditions  of  sale,  we  may 
mention  that  where  property  is  sold  by  private  con- 
tract it  is  advisable  for  the  purchaser  to  stipulate  that 
he  is  to  have,  &om  the  date  of  the  agreement,  the 
benefit  of  any  policy  by  which  the  property  is  insured 
against  fire ;  otherwise,  if  it  is  burnt  down  before  the 
purchase  is  completed,  he  will  still  have  to  pay  for 
it,  but  will  not  be  entitled  to  the  insurance  money, 
and  the  vendor  will  thus  get  both  it  and  the  purchase- 
money,  subject  to  the  right  of  the  insurance  company 
to  make  him  repay  the  former  (c). 


{*)  J<me»  ▼.  JUmmer,  14  Gh.  D.  588. 

(a)  Fordyce  ▼.  Ford,  4  Bro.  C.  C.  494 ;  Drtwe  ▼.  Corp,  9  Vee.  368. 

(6)  Dyhe^  ▼.  EUtke^  4  Bing.  N.  C.  463 ;  Denny  ▼.  Hancock,  L.  R. 
6Gh.  I. 

(c)  See  Bayner  v.  Preston,  18  Ch.  D.  i  ;  CaOdlain  v.  Preston,  8  Q. 
B.  D.  613  ;  W.  N.  (1883)  52. 

♦  X 
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Conditions  of  Next,  as  to  the  preparation  of  the  conditions  of  sale. 
This  is  always  a  matter  which  requires  care,  for,  as 
has  been  said,  it  is  ''  an  undertaking  to  defend  the 
title  to  the  property  against  the  whole  world  (d)." 
General  rules  And  since  these  conditions  are  inserted  in  order  to 
i^Z^-  restrict  the  ordinary  rights  of  a  purchaser,  who  has 
not  had  any  voice  in  their  preparation,  it  is  essential 
that  they  should  be  clear  and  intelligible  in  stating  to 
a  man  of  ordinary  understanding  what  he  is  not  to 
require ;  and  that  they  should  not  be  of  such  a  nature 
as  to  mislead  or  deceive  him  (e).  Care  should  also 
be  taken  that  they  are  not  too  stringent.  Where  the 
vendor  is  selling  his  own  property  he  need,  of  course, 
only  be  guided  by  the  consideration  of  the  probability 
of  depreciating  the  value  of  the  property,  added  to 
the  certainty  of  preventing  a  purchase  of  it  by  trus- 
tees ;  but  where  the  vendor  is  himself  a  trustee,  he 
must  remember  that  the  sale  may  be  set  aside  by  a 
cestm  que  trust  if  the  conditions  are  unnecessarily 
depreciatory  (/),  and  that  he  may  become  personally 
liable  for  any  consequent  loss. 

We  will  now,  as  previously  arranged,  consider 
seriatim  those  ordinary  conditions  of  sale  to  which  we 
have  referred.  But  first  it  may  be  as  well  to  mention 
that  the  ''  abstract  "  consists  of  connected  summaries 
of  the  deeds  which  show  the  vendor's  title  to  the  pro- 
perty to  be  sold.  This  is  delivered  to  the  purchaser, 
who  founds  on  it  such  "  requisitions  '*  (by  way  of 
further  inquiry  or  objection)  on  the  vendor's  title  as 
he  thinks  proper ;  and  also  verifies  it.  by  comparing  it 
with  the  original  deeds  from  which  it  is  taken. 

isi  Oondition.       The  ist  Condition  usually  relates  to  the  manner  of 

Gondnotofthe  conducting  the  sale.     It  fixes  a  sum  as  the  minimum 

advance  which  may  be  made  at  each  bidding,  this 


{d)  I  Dav.  Con.  50J. 
(e)  I  Dav.  Ck>n.  508. 
(/)  See  Ihnce  v.  OoUHngham,  L.  R  8  Ch.  902. 
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being  regulated  generally  by  the  value  of  the  pro- 
perty. It  also  provides  that  the  highest  bidder  shall 
be  the  purchaser ;  that  if  any  dispute  arises  respecting 
a  bidding  to  any  lot,  the  same  shall  be  put  up  again 
and  resold ;  and  that  no  bidding  shall  be  retracted. 
It  is  not  clear  that  this  last  stipulation  can  be  en- 
forced (g) ;  but  it  is  clear  that,  in  the  absence  of  it, 
any  bidding  may  be  audibly  retracted  before  the  fall 
of  the  auctioneer's  hammer  (A). 

If  it  is  intended  that  the  sale  should  be  subject  to  a  Sale  sabjeot  to 
reserve  price,  this  fact  should  be  stated  in  the  con- Jh^^Sfi^J"*^*' 
ditions.     For  it  is  now  enacted,  by  the  Sales  of  Land  «*ft*«^ 
by  Auction  Act  (i),  passed  to  put  an  end  to  the  pre-  by  Auction 
viously  conflicting  rules  of  law  and  equity  on  this  ^^^' 
point  (y),  that  the  particulars  or  conditions  of  sale  by 
auction  of  any  land  shall  state  whether  such  land  will 
be  sold  without  reserve,  or  subject  to  a  reserved  price, 
or  whether  the  right  to  bid  is  reserved ;  and  that,  if  it 
is  stated  that  the  sale  is  to  be  without  reserve,  it  shall 
not  be  lawful  for  the  seller  to  employ  any  person  to 
bid  at  such  sale,  or  for  the  auctioneer  knowingly  to 
take  any  bidding  from  such  person.    But  (k)  that  when 
it  is  declared  that  the  sale  is  subject  to  a  right  for  the 
seller  to  bid,  it  shall  be  lawful  for  the  seller,  or  any  one 
person  on  his  behalf,  to  bid  at  such  auction,  in  such 
manner  as  he  may  think  proper.     It  will  be  noticed 
that  a  right  to  bid  is  only  given  when  the  sale  is  de- 
clared to  be  subject  to  such  a  right.     Hence,  it  has  been 
held  (f)  that  where  the  conditions  merely  state  that  the 
sale  is  subject  to  a  reserved  bidding,  it  is  illegal  to 
employ  an  agent  to  bid  on  behalf  of  the  vendor,  even 
in  order  to  bring  the  biddings  up  to  the  reserve  price. 


(g)  I  D»T.  Con.  519 ;  Sug.  V.  &  P.  14. 

(A)  Payne  v.  Cave,  3  T.  R.  148. 

(t)  30  ft  31  Yict.  c.  48,  8.  5. 

\j )  S.  4,  and  see  Mortimer  v.  BeU,  L.  R.  I  Ch.  I0» 

ik)  S.  6. 

(0  OUliaU  ▼.  GiUiaU,  L.  R.  9  £q.  60. 
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Clause  where  The  Corresponding  clause  in  an  agreement  for  sale 
private  con-  by  private  Contract  has,  of  course,  no  reference  to  the 
tract.  manner  of  conducting  the  sale,  but  it  serves  to  set  out 

the  names  of  the  vendor  and  purchaser  respectively, 
the  consideration,  and  the  particulars  of  the  property 
to  be  sold ;  all  of  which  come  under  separate  headings 
when  the  sale  is  to  be  by  public  auction. 

2Dd  Condition.  The  2nd  Condition  provides  for  the  payment,  by 
Deposit.  each  purchaser,  of  a  deposit ;  which  is  usually  fixed  at 

from  ;f  I  o  to  ;f  20  per  cent,  of  the  purchase-money.  This 
condition  is  often  dispensed  with  in  sales  by  pri- 
vate contract,  where  the  purchaser  is  already  known 
to  the  vendor.  The  payment  of  a  deposit  is  a  part  pay- 
ment of  the  purchase-money  (m),  and  will,  of  course, 
be  allowed  for  on  completing  the  purchase,  but  the 
object  of  the  condition  is  chiefly  (as  we  shall  see  here- 
after) to  provide  for  the  imposition  of  a  penalty  on 
the  purchaser  if  he  fail  to  complete  the  purchase,  and 
to  give  the  vendor  a  security  in  respect  of  any  damage 
which  he  may  sustain  by  such  failura  It  is  also  stipu- 
lated by  this  condition  that  the  purchaser  shall  sign 
a  memorandum  annexed  to  the  conditions,  acknow- 
ledging that  he  has  purchased  the  property  at  the 
price  named,  and  subject  to  the  conditions.  A  written 
memorandum  is  necessary  because  sales  by  auction  are 
within  the  Statute  of  Frauds  («),  but  it  will  be  re- 
membered that  the  auctioneer  is  the  agent  of  the  pur- 
chaser, and  he  can  therefore  bind  the  latter  by,  himself, 
signing  the  memorandum  of  sale,  should  the  purchaser 
improperly  refuse  to  do  so. 

3rd  Condition.      The  3rd  Condition  providcs  for  the  fixtures,  tim- 

fixtu^M^d'    ber,  and  other  trees,  and  underwood,  being  taken  by 

timber.  the  purchaser  at  a   valuation,  to  be  made  by  two 

valuers,  or  their  umpire,  appointed  in  the  usual  way. 


(m)  I  Dav.  Con.  52a 

(n)  BuckmoMUr  ▼.  Harrop,  7  Yes.  34a 
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And  in  order  to  prevent  any  question  arising  from  its 
being  impracticable  to  carry  out  this  stipulation  (o),  it 
is  generally  added  that,  if  the  valuation  is  not  so 
made,  the  fixtures,  &c.,  shall  be  paid  for  by  the  pur- 
chaser at  their  fair  value.  The  Court  will,  if  neces- 
sary, compel  a  person  who  has  agreed  to  sell  property 
at  a  valuation,  to  give  reasonable  facilities  for  the 
valuation  being  made  (p). 

The  4th  condition  has  for  its  object  the  restric-  4th  Condition, 
tion  of  the  purchaser's  ordinary  rights  in  respect  of  ™®^  ^® 
the  vendor's  title  to  the  property.     Until  the  passing 
of  the  Vendor  and  Purchaser  Act,   1874  (q),  a  pur- 
chase of  freehold  or  copyhold  land  had,  in  the  absence 
of  any  agreement  to  the  contrary,  a  right  to  require  a 
title  commencing  at  least  sixty  years  before  the  date 
of  his  conveyance.     But  the  Act  (r)  enacted  that  in  Vendor  and 
the  completion  of  any  contract  of  sale  of  land  made  1874.      ^  *  * 
after  the  3  ist  of  December   1874,  ^^'^  subject  to  any 
stipulation  to  the  contrary  in  the  contract^  forty  years 
should  be  substituted  as  the  period  of  commencement 
of  title  which  a  purchaser  might  require,  in  place  of 
sixty  years,  the  previous  period  of  such  commencement ; 
with  a  proviso  that  earlier  title  than  forty  yearj  might 
be  required  in  cases  similar  to  those  in  which  earlier 
title  than  sixty  years  could  then  be  required. 

There  are  very  few  freehold  or  copyhold  estates  to 
which  a  clear  sixty  years'  title  can  be  shown.  It  had 
become,  therefore,  almost  a  matter  of  course  to  insert  a 
stipulation  that  the  title  should  commence  with  a  speci- 
fied deed  or  document  less  than  sixty  years  old.  And 
even  under  the  present  Act  a  similar  condition  will 
often  be  necessary,  with  a  view  to  guarding  the  vendor 


(o)  See  M  to  this  PoU$  v.  Thamet  Haven,  dtc  Co.,  15  Jur.   1004 ; 
Morgan  v.  Milman,  3  De  O.  M.  k  G.  24. 
(p)  Smith  V.  Peteri,  L.  R.  20  £q.  511. 
iq)  37  &  38  Vict.  c.  78. 

(r)  a  I. 
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Selection  of  a  against  having  to  show  a  forty  years'  title.     To  select 
root  of  title.     ^^^  ^^^  instrument  to  form  a  "  root  of  title/'  as  it  is 

called,  is  often  somewhat  difficult.     Without  attempt- 
ing to  lay  down  any  definite  rule  on  this  point,  we 
'  may  mention  that  the  further  back  the  title  goes  the 

more  attractive  it  is  likely  to  prove  to  an  intending 
purchaser  (although  not  to  so  great  an  extent  as  might 
be  supposed),  and  that,  on  the  other  hand,  it  is 
essential  to  have  a  dear  root  of  title,  standing  of  itself 
independently  of  any  other  instrument,  and  with  which 
the  subsequent  dealings  with  the  property  are  con- 
nected by  a  well-defined  and  natural  growth.  In 
endeavouring  to  combine  these  advantages  of  a  long 
and  of  a  clear  title,  it  may  be  remembered  that,  other 
things  being  equal,  a  conveyance  to  a  purchaser  for 
value  is  the  best  root  of  title:  or,  failing  that,  a 
marriage  settlement  made  by  a  person  acting  as  the 
Sale  of  Lease-  owner  of  a  fec-simplc.  On  a  sale  of  leaseholds  the 
\^ndorand  vendor  was,  until  lately,  unless  he  had  protected 
PurchaaerAct,  himself  against  it,  bound  to  show  that  the  original 
lessor  had  a  right  to  demise  the  property  in  question. 
He  had  also,  if  the  lease  was  less  than  sixty  years  old, 
to  show  the  lessor's  title  for  such  a  period  as  was 
necessary,  when  added  to  the  time  for  which  the  pro- 
perty had  been  held  under  the  lease,  to  make  up  a 
sixty  years'  title.  And  since  a  vendor  of  leasehold 
property  can  seldom  produce  the  lessor's  title,  a 
stipulation  was  inserted  in  every  properly  drawn 
contract  of  sale  in  order  to  protect  him  against  liability 
in  this  respect.  The  Vendor  and  Purchaser  Act,  1 874, 
rendered  such  a  clause  unnecessary  so  far  as  regarded 
the  title  of  a  freeholder  who  had  granted  a  lease,  by 
enacting  (s),  that  under  a  contract  to  grant  or  assign  a 
term  of  years,  whether  derived  or  to  be  derived  out  of 
a  freehold  or  leasehold  estate,  the  intended  lessee  or 
assign  should  not  be  entitled  to  call  for  the  title  to 
the  freehold.     But  the  Act  did  not  preclude  a  pur- 

(*)  37  &  38  Vict  c.  78, 8.  2. 
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chaser  from  requiring  proof  of  the  lessor's  title  when 
the  latter  was  himself  a  lessee  of  the  property,  neither 
did  it  prevent  the  purchaser  from  making  inquiries, 
on  his  own  account,  into  the  title  of  the  freeholder  on 
the  sale  of  an  original  lease :  hence  special  conditions 
were  still  necessary  in  regard  to  these  points. 

Now,  however,  the  Conveyancing  Act,  188 1  (^),  has  Conveyancing 
relieved  vendors  from  all  these  diflBculties.  For  as  to  ^^^  '^^^" 
any  sale  made  after  the  31st  December  1881,  and  so 
far  as  a  contrary  intention  is  not  expressed  in  the  con- 
tract of  sale  (u),  it  enacts  that  under  a  contract  to  sell 
and  assign  a  term  of  years  derived  out  of  a  leasehold 
interest  in  land,  the  intended  assign  shall  not  have 
the  right  to  call  for  the  title  to  the  leasehold  reversion 
(v) ;  that  where  land  sold  is  held  by  lease  (not  includ- 
ing under-lease)  the  purchaser  shall  assume,  unless  the 
contrary  appears,  that  the  lease  was  duly  granted  (w) ; 
and  that  where  land  sold  is  held  by  under-lease  the 
purchaser  shall  assume,  unless  the  contrary  appears, 
that  the  under-lease  and  every  superior  lease  were 
duly  granted  (a?).  The  Act  has  also  rendered  un- 
necessary a  condition  which  it  was  previously  requisite 
to  insert  by  enacting  (y),  that  on  production  of  the 
receipt  for  the  last  payment  due  before  the  date  of 
the  actual  completion  of  the  purchase  for  rent  under 
the  lease  or  under-lease  which  is  being  bought,  the 
purchaser  shall  assume,  unless  the  contrary  appears, 
that  all  the  covenants  and  provisions  of  the  lease  have 
been  duly  performed  and  observed  up  to  the  date  of 
actual  completion  of  the  purchase;  and  also,  in  the 
case  of  an  under-lease,  that  all  rent  due  under  every 
superior  lease,  and  all  the  covenants  and  provisions  of 
every  superior  lease,  have  been  paid  and  duly  performed 

{t)  44  &  45  Vict.  c.  41. 
(u)  S.  3,  sub  88.  10,  9. 
(v)  S.  3,  sub  8.  I. 
(w)  S.  3,  sub  8.  4. 
{x)  S.  3,  sub  8.  5. 
<y)  Ibid. 
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and  observed  up  to  that  date.  As  to  these  coyenants 
and  provisions,  the  law  holds  that  a  purchaser  of  lease- 
holds, in  the  absence  of  any  misrepresentation,  has 
notice  of  the  contents  of  the  lease,  since  he  ought  to 
ascertain  what  they  are ;  and  in  order  to  give  him  an 
opportunity  of  so  doing,  it  is  usual  to  state  in  the 
conditions  of  sale  that  a  copy  of  the  lease  will  be 
open  to  the  inspection  of  intending  purchasers  either 
at  the  sale  or  at  some  named  place  previously.  A 
Tenaneies  statement  that  the  property  is  subject  to  tenancies  or 
1^8  °  ^^  under-leases  will  not  affect  a  purchaser,  with  notice 
of  the  terms  on  which  the  under-tenants  hold  (z) ; 
consequently  either  these  should  be  fully  stated  or 
(which  is  the  better  plan)  it  should  be  said  that  they 
can  be  inspected  at  the  office  of  the  vendor's  solicitor 
before  the  sale,  and  that  every  purchaser  is  to  be 
deemed  to  have  full  notice  of  their  contents.  In  a 
case  (a)  decided  before  the  passing  of  the  Vendor  and 
Purchaser  Act,  1874,  it  was  held  that,  in  the  absence 
of  agreement,  the  vendor  of  leasehold  property  must 
produce  the  lease  under  which  he  claims,  however  old 
it  may  be.  This  decision  is  not  affected  by  the  Act  (b), 
and  consequently  an  express  condition  must  be  inserted 
if  the  lease  will  not  be  produced.  Should  any  special 
stipulations  as  to  the  title  be  necessary,  they  may  be 
conveniently  inserted  after  the  condition  which  we 
have  been  discussing. 

5th  Condition.      The  5  th  condition  provides  against  inquiries  about 
Dower.  dower,   which  it  may  be  difficult  or  impossible  to 

answer,  and  which  since  the  Dower  Act  (c)  can  seldom 
be  of  any  value,  by  providing  that  it  shall  be  assumed 
that  every  former  owner  of  any  part  of  the  property, 
whose  widow,  if  any,  would  have  been  entitled  to 
dower,  and  is  not  mentioned  in  the  abstract,  did  not 


{z)  CabcMero  v.  Henty,  L.  R  9  Ch.  447. 
(a)  Prend  v.  Bwckley,  L.  R.  5  Q.  B.  213. 
(6)  See  S.  i. 
(c)  3  &  4  Wm.  IV.  0.  105. 
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leave  a  widow.     If  any  of  the  property  is  copyhold 
the  condition  should  extend  to  freebench. 

Next  in  order  came,  until  recently,  two  conditions  6th  Condftion. 
which  were  framed  with  the  object  of  diminishing  the  ^<»**i»- 
vendor's  expenses  in  proving  his  title.  One  provided 
that  every  deed,  or  document,  or  entry  on  Court  roll, 
more  than  a  specified  number  of  years  old,  generally 
twenty,  should  be  considered  conclusive  evidence  of 
everything  recited,  noticed,  assumed,  or  implied  there- 
in. The  other  threw  upon  the  purchaser  all  expenses 
attendant  upon  the  production  of  any  muniment  of 
title  not  in  the  vendor's  possession,  and  of  produc- 
ing and  obtaining  evidence,  such  as  registers,  wills, 
and  so  on,  required  by  the  purchaser  for  the  verifica- 
tion of  the  title.  As  to  recitals,  the  Vendor  and 
Purchaser  Act,  1 874,  has  enacted  (d)  that  in  the  com- 
pletion of  any  contract  of  sale  of  land  made  after  the 
31st  December  1874,  and  subject  to  any  stipulation 
to  the  contrary  in  the  contract,  recitals,  statements 
and  descriptions  of  facts,  matters,  and  parties,  con- 
tained in  deeds,  instruments,  Acts  of  Parliament,  or 
statutory  declarations  twenty  years  old  at  the  date  of 
the  contract  shall,  unless  and  except  so  far  as  they 
shall  be  proved  to  be  inaccurate,  be  taken  to  be  suffi- 
cient evidence  of  the  truth  of  such  facts,  matters,  and 
descriptions.  A  condition  as  to  these  matters  is  there- 
fore unnecessary  except  in  cases  where  it  ia  desired 
to  render  unimpeachable  recitals,  &c.,  less  than  twenty 
years  old,  or  to  preclude  any  requisitions  in  respect 
of  matters  which  are  assumed,  or  implied,  by  any  of 
the  recitals,  although  not  expressly  stated  by  them. 

The  Conveyancing  Act,  1881,  also  contains  a  clause  7th  Condition. 
(e)  which  provides  that  all  the  expenses  which  were  Expenses  of 
formerly  the  subject  of  the  other  condition  shall  be  stamping,  &c. 


{d)  37  &  38  Vict,  a  78,  8.  2. 

(e)  44  ft  45  Vict,  a  41,  8.  3,  snb-s.  6. 
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borne  by  the  purchaser:  the  condition  itself  should 
not,  therefore,  be  inserted  now.  But  it  is  as  well  to 
have  a  condition  that  the  purchaser  shall  bear  the 
expenses  of  stamping  any  deeds  or  documents  which 
may  be  unstamped  or  insufficiently  stamped,  and  (if 
the  property  is  in  a  register  county)  that  no  objection 
or  requisition  shall  be  made  on  the  ground  of  the  non- 
registration of  any  deed  or  document. 

8th  Condition.  The  8th  condition  is  necessary  when,  from  the 
Pro°*rt^°'  removal  of  landmarks  such  as  hedges  oi:  walls,  it  is 
impossible  accurately  to  identify  the  component  paits, 
or  "  parcels,"  of  the  property  sold  with  those  men- 
tioned in  older  deeds.  It  provides  that  the  purchaser 
shall  be  satisfied,  on  this  point,  by  a  comparison  of 
the  description  of  the  property  in  the  particulars  with 
that  in  the  title-deeds,  fortified,  if  necessary,  by  declara- 
tions of  the  vendor  or  of  other  persons,  evidencing  long 
and  undisputed  possession  of  the  property  under  those 
title-deeds. 

9th  Condition.  The  9th  Condition  provides  against  the  sale  being 
Compeniation.  annulled  on  account  of  there  being  any  error,  mis- 
take, or  omission,  in  the  particulars  of  the  property 
sold.  It  is  either  to  the  effect  that  in  such  case 
compensation  shall  be  given  or  taken,  as  the  case 
may  be,  or  else  stipulates  against  any  compensation 
being  received,  whether  by  the  vendor  or  by  the  pur- 
chaser. The  doctrine  of  the  common  law  was  that  mis- 
description of  the  property  debarred  the  vendor  from 
obtaining  any  damages  against  a  purchaser  who  refused 
to  complete  the  contract  But,  on  the  other  hand, 
the  purchaser,  if  he  wished  to  fulfil  the  contract^  could 
not,  at  law,  get  any  compensation  in  respect  of  that 
part  of  the  property  agreed  to  be  sold  which  he  could 
not  obtain.  The  courts  of  equity,  however,  held  that, 
under  such  circumstances,  the  contract  ought  not,  in 
general,  to  be  altogether  set  aside,  but  enforced  so  far 
as  practicable ;  compensation  being  giveu,  or  taken, 
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for  that  part  of  it  which  could  not  be  performed.  This 
doctrine  was  carried  to  a  great  length  in  some  of  the 
older  cases ;  but  it  is  now  settled  that  a  purchaser 
will  not  be  compelled  specifically  to  perform  his  agree- 
ment, with  an  abatement  in  the  price,  unless  he  gets 
substantially  what  he  bargained  for.  A  purchaser, 
for  instance,  has  been  held  (/)  not  to  be  bound  to 
carry  out  a  contract  to  buy  a  wharf  and  jetty,  when  it 
turned  out  that  the  jetty  was  removable  at  the  pleasure 
of  a  third  person ;  nor  (g)  one  for  the  purchase  of  land 
described  as  containing  349  acres  or  thereabouts,  the 
real  number  being  about  1 00  acres  less,  and  that  not- 
withstanding a  condition  that  the  property  should  be 
taken  at  the  quantity  stated,  whether  more  or  less  (h). 

But  where  the  purchaser  can  get  that  which  it  was 
his  real  object  to  obtain,  he  must  cany  out  his 
contract,  taking  compensation  for  the  deficiency  in 
value,  or  even  without  compensation  where  the  de- 
ficiency is  very  trifling,  and  the  condition  provides 
against  there  being  any  compensation  at  all  (^).  The 
amount  will  be  fixed  according  to  the  actual  loss  sus- 
tained by  him,  not  rateably  according  to  the  quantity 
of  the  property  sold  (/).  A  purchaser  therefore  has 
been  compelled  to  perform  his  contract,  with  an  abate- 
ment in  the  price,  where  a  good  title  could  be  shown 
to  the  whole  of  a  large  estate  except  six  acres  (k) ; 
and  where  a  lot  sold  contained  ten  acres  less  than 
stated  (/).  And  the  same  principle  has  been  applied 
in  a  case  where  the  property  was  not  in  as  good  a 
state  of  cultivation  as  represented  (m).    Conversely,  a 

(/)  Peeri  v.  Lambert,  7  Beav.  546. 

(g)  Portman  ▼.  MiUy  2  Russ.  570. 

(h)  And  see  Perhint  ▼.  i^  16  Beav.  193  ;  and  as  to  the  purchase  of 
more  than  one  lot,  Caatamajcr  v.  Strode,  2  My.  &  K.  706,  725. 

(i)  Dyer  v.  Hargrove,  10  Ve&  505,  507 ;  and  see  Drewe  v.  Banton,  6 
Ves.  675,  678 ;  Halsey  v.  Grant,  13  Ves.  73,  78. 

ij)  ffiU  V.  Buckley,  17  Ves.  394. 

{k)  McQueen  ▼.  Farquhar,  1 1  Ves.  467. 

(2)  Ledie  v.  Thompian,  9  Ha.  268. 

(m)  Dyer  v.  IJararave,  10  Ves.  505  ;  Canada,  Permanent  Building 
Society  v.  Young,  18  Grant,  566. 
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vendor  has  been  compelled  to  cany  out  a  contract, 
making  compensation,  where  he  contracted  to  sell  a 
fee-simple  in  possession,  and  it  turned  out  to  be  a  fee- 
simple  in  remainder  (n)  ;  where  the  estate  was  said 
to  contain  217  acres,  and  wanted  26  acres  out  of 
that  number  (0);  and  where  it  contained  573  square 
yards  instead  of  753  as  stated  (p).  In  this  last  case 
there  was  a  special  condition  against  the  vendors' 
being  bound  to  give  compensation ;  but  they  appear 
to  have  preferred  having  the  purchase  completed, 
even  with  an  abatement  in  the  price,  rather  than  have 
it  rescinded.  And  it  is  to  be  observed  that  if  the 
deficiency  is  great,  and  there  is  a  condition  entitling 
the  vendor  to  rescind  the  contract  if  any  objection  or 
requisition  is  persisted  in,  the  purchaser  cannot  enforce 
specific  performance  of  the  contract,  unless  he  waives 
his  claim  to  compensation  (q). 

It  will  be  gathered  from  some  of  these  cases  that 
the  insertion  of  the  condition  under  consideration, 
whichever  way  it  may  be  framed,  is  not  allowed  to 
override  the  rule  of  equity  that  a  purchaser  is  only 
bound  to  carry  out  his  contract,  with  an  abatement 
in  the  price,  if  he  can  get  substantially  that  which  he 
bargained  for.  Still  less  will  the  condition  be  per- 
mitted to  cover  wilful  omissions  or  mis-statements. 
Thus,  it  has  been  held  that  notwithstanding  conditions 
that  no  misdescription  should  annul  the  sale,  but 
that,  in  such  case,  there  should  be  an  abatement  in  tbe 
price,  a  purchaser  could  not  be  compelled  to  complete 
the  purchase  where  (r)  property  was  sold  as  "free- 
hold," without  mentioning  that  it  was  subject  to 
restrictive  covenants ;  where  (s)  it  turned  out  Uiat  the 

(n)  Ndthorpc  y.  Holgate^  i  Coll.  203 ;  and  see  Hoy  v.  Snutliks,  22 
Beav.  510;  Horrockt  v.  Jtigby,  9  Ch.  J),  ifco. 

{0}  Hill  V.  BucJdey,  1 7  Ves.  394. 

(p)   Wkittemore  v.  Whittemore,  L.  R.  8  Eq.  603. 

iq)  Cardingley  v.  Cheeseborovghf  31  L.  J.  (Ch.)  617;  Durham  t. 
Legard,  1 1  Jur.  (N.  S.)  706 ;  MawBon  v.  Fletcher,  L.  R.  6  Ch.  91. 

(r)  Phillipa  v.  Caidcleugh,  L.  R.  4  Q.  B.  1 59. 

(«)   Upptrton  V.  Nickolson,  L.  R.  6  Ch.  436. 
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mines  and  minerals  under  the  property  were  reserved 
to  a  third  person ;  and,  in  a  case  {t)  of  the  sale  of  lease- 
hold property,  where  the  conditions  stated  that  no 
"  offensive  trade "  could  be  carried  on  upon  the  pre- 
miseS)  which  were  situate  in  Covent  Garden,  but  con- 
cealed the  fact  that  the  business  of  a  fruiterer  was 
amongst  the  prohibited  trades  {u).  It  has  also  been 
held  (v)  that  a  clause  providing  against  any  com- 
pensation being  claimed  by  either  party  only  covers 
small  errors,  and  that  a  purchaser  may,  notwithstand- 
ing, claim  compensation  for  a  serious  deficiency. 
But  where  there  is  such  a  condition,  it  may  be  doubted 
whether,  at  the  present  day,  a  purchaser  could  compel 
specific  performance  of  the  contract  unless  he  were 
prepared  to  accept  it  literally;  although,  of  course, 
it  would  not  be  enforced  against  him  unless  the  mis- 
descripton  were  of  a  trifling  nature.  Since  it  is  the 
vendor's  duty  to  ascertain  the  nature  and  particulars 
of  the  property  which  he  offers  for  sale,  a  condition 
against  compensation  would  probably  be  construed 
strictly  against  him,  if  the  property  should  turn  out  to 
be  larger  or  more  valuable  than  stated  (w). 

The  decisions  are  not  uniform  upon  the  question 
whether,  in  the  absence  of  fraud  on  the  part  of  the 
vendor,  a  purchaser  is  entitled  to  have  a  part  of  his 
purchase-money  returned  to  him  if,  after  having  com- 
pleted his  purchase,  he  discovers  an  important  mis- 
description of  the  property,  and  there  was  a  condition 
of  sale  providing  for  compensation  in  case  of  any 
misdescription  (a;). 


(0  FUght  ▼.  Booth,  I  Bing.  N.  C.  37a 

(tt)  And  see  Price  y.  NorSt^  2  Yo.  k  C.  (Ex.)  620 ;  Rdbinwn  v.  Mub- 
grove,  2  Moo.  ft  R^  92. 

(v)  WhiUemore  v.  WhiUemore,  L.  R.  8  Eq.  603. 

(w)  Martin  v.  CoUer,  3  Jo.  &  L.  496,  512 ;  and  see  a  case  of  Walker 
V.  BameU,  Dart.  Y.  ft  P.  647. 

{z)  Bo$  y.  HeUham,  L.  R  2  Ex.  72  ;  In  rt  Turner  v.  Skelton,  13  Ch. 
I).  130;  Allen  y.  JUchardson,  13  Ch.  D.  524;  Brett  y.  Clowier,  5  C. 
P.  D.  376. 
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lothCon-  The  lOth  condition  provides  for  the  payment  of  the 

Pa^mentof  the  ^^^^^^^ei  of  the  puTchase-money  on  a  specified  day 
purchase-  (which  should  be  such  as  will  allow  of  a  fair  interval 
money.  ^.^^  investigating  the  title  and  preparing  the  convey- 

ance) (y),  and  execution  by  the  vendor,  on  payment 
of  the  purchase-money,  of  a  proper  assurance  of  the 
property.  It  ia  the  duty  of  the  purchaser,  in  any 
case,  and  at  his  own  expense,  to  prepare  the  convey- 
ance, and  tender  it  to  the  vendor  for  execution.  The 
condition,  however,  goes  beyond  that,  for  besides 
stipulating  that  the  conveyance  shall  be  left,  at  a 
fixed  time  beforehand  (usually  ten  days  or  so),  for 
perusal  by  the  vendor's  solicitors,  it  proceeds  to 
throw  upon  the  purchaser  many  expenses  which 
would  not,  otherwise,  fall  upon  him.  Siich  are  those 
attending  the  getting  in  of  any  outstanding  estate 
or  interest,  or  procuring  the  execution  of  the  convey- 
ance by  any  parties  other  than  the  vendor.  It  will 
be  observed  that  the  vendor  is  not  relieved  by  this 
condition  from  his  ordinary  duty  of  getting  in  such 
estates  or  procuring  such  execution;  for  it  only 
provides  for  the  expenses  attendant  on  his  so 
doing.  This  condition  also,  when  necessary,  restricts 
the  purchaser's  rights  to  covenants  for  title,  but  since 
we  propose  to  go  into  this  question  when  treating  of 
purchase  deeds,  we  will  not,  at  present,  do  more  than 
refer  to  it 

nth  Condi-  The  I  ith  condition  provides  that  the  rents  and  pos- 

Rentsandout- ^®^^^^  shall  be  received  and  retained,  and  the  out- 
goings, goings  paid,  by  the  vendor  up  to  the  day  fixed  for 
completing  the  purchase,  after  which  date  both  the 
benefit  and  the  liabilities  of  the  property  are  to  de- 
volve upon  the  purchaser;  the  rents  and  outgoings 
being,  if  necessary,  apportioned  between  the  parties. 
If  leasehold  property  is  sold  in  lots,  considerable 
difficulty  is  often  felt  as  to  the  apportionment  of  the 

ig)  I  D»v.  Con.  6i2,  note  (u). 
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Lability  to  pay  the  rent,  and  observe  the  covenants, 
of  the  original  lease ;  since  the  lessor  is  entitled  to 
distrain  upon  any  part  of  the  property  for  the  whole 
rent  due  from  it.  The  best  plan  seems  to  be  (z)  to 
insert  a  condition  providing  for  the  assignment  of 
the  lease  to  the  purchaser  of  the  largest  lot ;  the  other 
purchasers  taking  under-leases  from  him  of  the  term, 
wanting  one  day ;  and,  each  of  them,  covenanting  to 
indemnify  the  holder  of  the  original  lease  {gainst  the 
acts  of  all  the  other  sub-lessees. 

The  effect  of  the  nth  condition,  coupled  with  the 
previous  one,  is  to  raise  implied  covenants,  by  the 
vendor  and  purchaser  respectively,  that,  on  a  specified 
day,  the  purchase  shall  be  completed,  by  execution  of 
the  conveyance  on  the  one  side,  and  payment  of  the 
purchase-money  on  the  other  (a).  But  since  the 
covenants  are  mutual,  it  follows  that  a  purchaser 
cannot  claim  possession  of  the  property  unless  he  is 
ready  to  pay  the  purchase-money,  nor  can  the  vendor 
claim  payment  unless  he  has  shown  a  good  title  to  the 
property.  At  law,  the  party  not  ready,  on  the  speci- 
fied day,  to  perform  his  part  of  the  contract  lost  all 
his  rights  under  the  contract.  But,  if  he  were  subse- 
quently ready  to  carry  it  out,  equity  would  enforce 
specific  performance  of  it,  at  his  suit  (&).;  unless  there 
had  been  an  express  condition  as  to  time  (c) ;  or  unless 
the  nature  of  the  property  (d),  or  the  known  object  of 
one  of  the  contracting  parties  for  entering  into  the 
contract  (e),  made  time  ''of  the  essence  of  the  con- 
tract." And  even  in  those  cases  specific  performance 
would  be  enforced  if  the  Court  could  gather  from  the 


(z)  I  Dav.  Con.  545  ;  Dart.  V.  &  P.  132* 
(a)  Neath  New  Qa$  Co,  v.  Choyn,  W.  N.  (1873),  200. 
(6)  SeUm  V.  Sladt,  7  Yes.  2^5,  and,  with  notes,  2  L.  C.  513  ;  Boekm 
▼.  Wood^  I  Jac.  &  W.  419 ;  JioSerU  v.  Berriff  3  De  G.  M.  &  6.  284. 
{c)  SuiUon  ▼.  TempU,  30  L.  J.  (Ch.)  251. 
id)  ffudtcn  V.  Temple,  30  L.  J.  (Ch.)  251;  Cotlake  v.  Till,  i  Russ. 

376. 
(e)  TUle^  y.  Thwiuu,  L.  R  3  Ch.  6x. 
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wording  of  the  contract  that  the  parties  contemplated 
the  possibility  of  the  purchase  being  completed  on  a 
daj  later  than  that  named  for  the  purpose  (/).  Under 
the  Judicature  Act,  1873  {g\  the  rules  of  the  courts 
of  equity  as  to  timp.  being  of  the  essence  of  the  con- 
tract obtain  in  all  the  courts. 

The  condition  goes  on  to  provide  that  if  ''  from  anj 
cause  whatever  "  any  purchase  shall  not  be  completed 
on  the  specified  day,  the  purchaser  shall  pay  a  fixed 
rate  of  interest  on  all  money  due  from  him,  until 
completion ;  and  shall  not  be  entitled  to  any  com- 
pensation for  the  vendor's  delay,  or  otherwise.  In 
the  absence  of  such  a  condition,  a  purchaser  is  liable 
to  pay  interest  on  his  purchase-money  from  the  time 
only  when  he  has  taken,  or  might  safely  have  taken, 
possession  of  the  property  Qi),  And  if  there  is  a 
delay  in  completion,  arising  from  the  vendor's  faulty 
and  the  purchaser  has  not  taken  possession  of  the 
estate,  he  may  elect  whether  he  will  pay  iaterest  on 
his  purchase-money  from  the  day  fixed,  charging  the 
vendor  with  the  rents  and  profits  of  the  estate,  or 
whether  he  will  waive  his  right  to  the  rents  and 
profits  and  pay  no  interest.  But  if  he  has  taken 
possession  he  must  pay  interest  as  from  that  date, 
even  though  there  are  no  rents  or  profits  (t).  In  cases 
where  the  above  condition  is  inserted,  some  little 
hesitation  appears  to  have  been  felt  at  one  time  by  the 
Court  of  Chancery  as  to  enforcing  it  where  the  delay 
did  not  arise  from  any  fault  of  the  purchaser.  In  one 
case  it  was  suggested  that  a  purchaser  paying  interest 
under  such  circumstances  was  entitled,  notwithstand- 
ing the  condition,  to  receive  from  the  vendor  com- 
pensation for  non-performance  of  the  latter's  part  of 


(/)  WM  V.  Eughu,  L.  R.  10  £q.  281 ;  Pairick  ▼.  Mdner,  2  C.  P. 
D.  342. 
{9)  36  &  37  Vict,  a  66,  s.  25,  mib-B.  7. 

{h)  Binks  V.  Rokebt/f  2  Swan,  222  ;  Jones  v.  Mudd,  4  Run.  118. 
(t)  Ballard  v.  Shvtit  15  Cb.  D.  122. 
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the  contract  (j).  But  it  is  now  settled  that  the  mere 
existence  of  difiSculties  in  the  title,  although  justifying 
the  purchaser  in  refusing  to  complete  until  thej  are 
removed,  does  not  exempt  him  from  the  condition 
respecting  payment  of  interest  (k).  And  he  will  only 
be  entitled  to  the  clear  rents  and  profits  actually 
received,  without  any  claim  for  compensation.  But 
he  may  charge  the  vendor  with  an  occupation  rent, 
if  the  latter  remains  in  actual  occupation  of  the 
property  (J). 

The  condition,  however,  will  not  be  enforced  by 
the  Court  where  there  has  been  gross  misconduct,  or 
wilful  delay  on  the  part  of  the  vendor  (m).  The  pur- 
chaser's best  plan,  in  such  a  case,  appears  to  be  to 
lodge  the  purchase-money  at  a  bank,  to  a  separate 
account,  giving  notice  of  his  having  done  so  to  the 
vendor,  and  stating  at  the  same  time  that  he  will  not 
be  bound  by  the  conditions  (n).  It  may  be  added 
that  if  the  vendor  remains  in  possession  he  is  bound 
to  keep  the  property  in  repair  (of  course  at  the  pur- 
chaser's expense),  and  that  the  purchaser  may  set  off 
against  the  interest  payable  by  him  the  amount  of 
any  extra  deterioration  arising  from  the  vendor's 
neglect  in  this  respect  (p). 


Before  the  passing  of  the  Vendor  and  Purchaser  12th  Ooudi* 

tiOD. 

Title-deedi. 


Act,  1874,  it  was  necessary,  in  any  case  where  the  **®°' 


vendor  desired  to  retain  any  of  the  title-deeds  relating 
to  the  property  sold,  to  insert  a  condition  that  he 
should  be  entitled  so  to  do.  The  Act,  however,  as  to 
all  contracts  made  after  the   31st  December   1874, 


{j )  De  Visme  v.  De  Vitme,  i  M.  &  6.  336,  347. 

(jfc)  Palmertton  v.  Turner^  33  Beav.  524  ;   WiUianu  v.  Olenton,  L.  R. 
1  Ch.  200. 

{I)  See  as  to  this,  SJienoin  v.  Shak*pear,  5  De  6.  M.  ft  6.  5x7. 

(m)  Badaile  y.  J^tephensan,  I  S.  ft  S.  122. 

(n)  See  Winter  v.  Blades,  2  S.  ft  S.  393.  ' 

(0)  PhUipps  y.  Silvuter,  L.  R.  8  Ch.  173.    See  also  EffmofU  y.  SmUh,' 
6  Ch.  D.  469. 

♦  Y 
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has  provided  (p)  that,  subject  to  any  stipulation  to  the 
contrary,  when  the  vendor  retains  any  part  of  an 
estate  to  which  any  documents  of  title  relate  he  shall 
be  entitled  to  retain  such  documents.  Where  property 
held  under  one  title  is  sold  in  lots,  and  it  is  intended, 
as  soon  as  all  the  lots  are  sold,  to  hand  over  the  title- 
deeds  to  the  largest  purchaser  in  value,  a  condition  to 
that  effect  is  still  requisite ;  and  it  should  go  on  to 
provide  that  such  purchaser  shall  give  to  the  others,  at 
their  expense,  an  acknowledgment  of  their  right  to 
production,  and  to  delivery  of  copies,  of  the  deeds. 
The  effect  of  such  an  acknowledgment  will  be  con- 
sidered in  our  chapter  on  purchase  deeds. 

13th  Condi-  The  1 3th  condition  is  one  which  occasionally  gives 

^?"*  L'        a  rise  to  disputes  between  vendors  and  purchasers,  but 

Objectioni  and  *  ^ 

Kequiflitioni.  its  proper  constructiou  is  now  tolerably  well  settled 
It  provides  that  each  purchaser  shall  send  in  his 
objections  and  requisitions,  in  respect  of  the  title  and 
of  all  matters  appearing  on  the  abstract,  particulars, 
or  conditions  of  sale,  within  a  limited  time  from  the 
date  of  the  delivery  of  his  abstract ;  that,  in  this  re- 
spect, time  shall  be  of  the  essence  of  the  contract ;  and 
that  in  default  of  such  requisitions  or  objections  the 
purchaser  shall  be  deemed  to  have  accepted  the  title. 
The  condition  is  sometimes  so  worded  as  to  fix  times 
for  the  various  matters  consequent  on  sending  in  requi- 
sitions, such  as  that  for  making  further  requisitions, 
and  so  on ;  but  this  mathematical  accuracy  can  seldom 
be  attained  in  practice,  and  an  attempt  at  it  is  very 
likely  to  lead  to  difficulties. 

The  abstract  delivered  must  be  a  "perfect"  ab- 
stract ;  that  is,  an  abstract  as  perfect  as  the  vendor  can 
make  it  at  the  time ;  and  if  this  is  done,  time  will 
begin  to  run  against  the  purchaser  from  the  delivery 


(//)  37  &  38  Vict  C.  78,  8.  2. 
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of  the  abstract,  although  it  shows  a  defective  title  (q). 
For  the  condition  only  precludes  the  purchaser  from 
making,  after  the  expiration  of  the  time  fixed,  any 
requisitions  which  he  might  have  made  before  that 
date,  and  does  not  prevent  him  from  making  further 
inquiries  arising  out  of  the  answers  given  to  his  first 
set  of  requisitions  (r).  He  is  not  bound  by  the  con- 
dition if  the  abstract  shows  that  the  vendor  has  in  fact 
no  title ;  as  where  (s)  trustees  profess  to  sell  under  a 
power  of  sale  which  the  abstract  shows  not  to  have 
arisen ;  for,  in  such  a  case,  the  abstract  of  itself  points 
out  that  the  purchaser  is  entitled  to  rescind  the  con- 
tract. Neither  is  the  condition  as  to  time  being  of 
the  essence  of  the  contract  binding  on  a  purchaser, 
if  a  day  is  fixed  for  delivering  the  abstract,  and  it  is 
not  delivered  on  that  day.  It  has  been  laid  down  that 
in  such  a  case  the  time  for  taking  the  objections,  and 
the  mode  in  which  they  are  to  be  considered  as  waived, 
should  depend  upon  the  general  principles  of  equity  {t). 
No  precise  rule  appears  to  exist  as  to  what  would  be 
considered  a  proper  time,  but  it  is  clear  that  an  un- 
reasonable length  of  time  in  delivering  the  abstract 
may  entitle  the  purchaser  to  rescind  the  contract 
altogether  (u). 

The  condition  goes  on  to  provide  that  if  the  pur- 
chaser shall  insist  on  any  objection  or  requisition,  as 
to  the  title,  particulars,  or  conditions,  which  the  vendor 
is  unable,  or  unwilling,  to  remove,  or  comply  with, 
tlie  vendor  may,  by  notice  in  writing,  rescind  the  con- 
tract, notwithstanding  any  negotiation  or  litigation 
in  respect  of  the  requisitions;  and  shall  thereupon 
return  the  purchaser  his  deposit,  but  without  any 
interest,  costs  of  investigating  the  title,  or  other  con)- 


iq)  Dart.  V.  &;  P.  126. 

(r)   Ward  v.  Ohrimes^  9  Jur.  N.  S.  1097. 

{8)  Want  V.  Suaiibrau,  L.  R.  8  Ex.  175. 

(t)  Upptrtoti  V.  Nickaiton^  L.  R.  6  Ch.  436,  443. 

(tt)   Venn  ?.  CaUtU,  W.  N.  (1872),  183. 
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pensation  or  payment  whatever.  It  will  be  remem- 
bered that  the  vendor  has,  by  a  previous  condition, 
guarded  himself  against  the  contract  being  annulled 
on  the  ground  of  mistake  or  misstatement,  and  the 
present  condition  will  not,  therefore,  be  allowed  to 
operate  in  cases  which  come  clearly  within  the  former. 
The  power  of  rescinding  the  contract,  when  allowed, 
extends  to  requisitions  or  objections  made  in  respect 
of  matters  arising  subsequently  to  the  delivery  of  the 
abstract,  and  not  appearing  on  the  original  abstract  (r). 
But  it  would  seem  that  the  "unwillingness"  of  the 
vendor  to  comply  with  requisitions  must  in  any  case 
be  reasonable  {w). 

If  the  purchaser  has  insisted  on  requisitions  which 
he  knows  the  vendor  cannot  comply  with,  the  latter 
may  at  once  rescind  the  contract,  without  giving  him 
further  time  in  which  to  waive  his  requisitions  {x\ 
But  the  very  wording  of  the  condition  shows  that  the 
mere  fact  of  a  requisition  being  made  does  not  allow 
the  vendor  immediately  to  rescind  the  contract  Ifor 
can  he,  under  colour  of  such  a  condition,  evade  com- 
pliance with  reasonable  requisitions,  nor  rescind  against 
a  purchaser  who  is  willing  to  waive  his  objections  to 
the  title  and  take  the  property  without  an  abatement 
in  price.  And  a  vendor  who  has  failed  to  show  any 
title  whatever  to  the  property  cannot,  by  purporting 
to  rescind  under  this  condition,  escape  his  liability  to 
recoup  to  the  purchaser  the  expenses  to  which  the 
latter  has  been  put  in  investigating  the  title  (y).  The 
value  of  the  condition  consists  in  enabling  a  vendor 
who  has,  in  fact,  a  good  title,  and  who  has  duly  pei^ 
formed  his  duties  under  the  contract,  to  rescind  upon 
a  requisition  being  insisted  on,  which  is  either  frivolous 


(v)  Oray  v.  Fowler,  L.  R.  8  Ex.  249. 

iw)  Mawson  v.  Fletcher,  L.  R.  6  Ch.  91,  94  ;  Oray  v.  Finder,  L.  R. 
8  Ex.  249,  265,  but  see  S,  C.  p.  273. 

(x)  Duddefl  v.  Simpton,  L.  R.  2  Ch.  102 
[y)  Bowman  v.  Hyland,  8  Ch.  D.  588. 
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or  untenable,  or  with  which,  on  the  ground  of  expense, 
or  other  sufficient  cause,  he  cannot  reasonably  be  ex- 
pected to  comply  (z). 

The  14th  and  last  condition  provides  that  if  any  14th  Condi- 
purchaser  fail  to  comply  with  the  conditions,  his  porfgit^re  ©f 
deposit  shall  be  thereupon  forfeited,  and  that  the  Deposit, 
vendor  may  proceed  to  resell  the  property ;  the  pur- 
chaser being  liable  for  all  expenses  attending  the 
resale,  as  well  as  for  any  deficiency  in  the  price  so 
obtained.  Even  in  the  absence  of  such  a  condition, 
the  purchaser  will  forfeit  his  deposit  if  he  improperly 
refuses  to  complete  his  contract  (a);  still  more  will 
this  be  the  case  where  the  condition  exists*  But  the 
amount  of  the  deposit  would  probably  be  taken  into 
consideration  in  estimating  the  damages  which  the 
vendor  had  sustained  by  the  purchaser's  breach  of 
contract  The  chief  advantage  of  the  condition  is 
that  it  enables  the  vendor  to  re-sell  the  estate  at  once, 
instead  of  having  to  apply  to  the  Court  for  that  pur- 
pose, as  he  would  have  to  do  were  there  no  stipulation 
upon  the  subject  (b) ;  it  also  prevents  atiy  questions 
being  raised  as  to  his  right  to  forfeit  the  deposit. 

Attached  to  the  conditions  of  sale  is  the  memoran-  Memorandum 
dum  referred  to  in  the  second  condition.  The  form  ^  *" 
of  this  often  provides  for  the  auctioneer  signing  as 
agent  for  "the  vendor"  without  naming  him,  but 
liaviug  regard  to  the  provisions  of  the  Statute  of 
Frauds  (c),  it  is  necessary  for  the  name  of  the  vendor 
to  appear  on  the  memorandum  of  sale,  unless  he  is 
named  in  the  conditions  of  sale  or  in  the  particulars 
annexed  to  them,  or,  if  not  actually  named,  so  de- 


(z)  Ihtft  v.  &  P.  160 ;  and  see  Matoson  v.  PUteker,  L.  R.  6  Cb.  91. 
(a)  Ex  parte  Barrellf  ll  R.  10  Cb.  512. 
\b)  I  Dav.  Con.  569. 
{e)  29  Car.  II.  e.  3. 
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scribed  that  there  can  be  no  reasonable  doubt  as  to 
his  identity  (d). 

Besides  these  ordinary  conditions  of  sale,  there  will 
have  to  be  inserted,  in  almost  every  case,  special  con- 
ditions rendered  necessary  by  the  nature  of  the  title, 
or  of  the  property  to  be  sold.  Into  these  we  do  not 
propose  to  enter.  Their  number  is,  practically,  infin- 
ite ;  and  little  advice  can  be  given  beforehand  as  to 
their  preparation,  since  this  varies  with  each  case. 
But  a  careful  study  of  the  conditions  ordinarily  em- 
ployed, and  of  the  principles  on  which  they  are  con- 
strued by  the  Courts,  will  form  a  solid  foundation  on 
which  to  construct  these  more  complicated  forms  of 
drafting. 

Summons  We  will  conclude  this  chapter  by  calling  attention 

andPurchaJer  ^  *  ^cry  uscful  change  made  by  the  Vendor  and 
Act,  1874.  Purchaser  Act,  1874.  Before  the  passing  of  the  Act, 
questions  arising  out  of  a  contract  to  sell  land  could 
be  judicially  decided  only  by  means  of  an  action  at 
law  or  a  suit  in  equity.  So  that,  if  some  doubtful 
question  of  law  arose  on  the  title,  although  both  vendor 
and  purchaser  might  be  anxious  that  the  contract  should 
be  carried  out,  they  were  often  compelled  to  undergo 
the  delay  and  cost  of  lengthy  proceedings  in  order  to 
set  the  matter  at  rest  The  Act  has  provided  a 
quicker  and  cheaper  mode  of  deciding  all  such  ques- 
tions by  enacting  (e)  that  a  vendor  or  purchaser  of 
real  or  leasehold  estate  in  England,  or  their  represen- 
tatives respectively,  may  at  any  time  or  times,  and 
from  time  to  time,  apply  in  a  summary  way  to  a  judge 
of  the  Court  of  Chancery  in  England  in  chambers,  in 
respect  of  any  requisitions  or  objections,  or  any  'claim 
for  compensation,  or  any  other  question  arising  out  of 


id)  See  Sale  v.  Lambert,  L.  R  18  £q.  I  ;  Potter  y.  Ih^fdd,  L.  R.  iS 
Kq.  4.  CkmmvM  v.  Seoti,  L.  R.  20  £q.  ix  ;  CatUng  v.  £ing,  5  Ch. 
D.  660. 

(«)  37  *  38  Vict.  c.  78,  8.  9. 
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or  connected  with  the  contract  (not  being  a  question 
affecting  the  existence  or  validity  of  the  contract),  and 
the  judge  shall  make  such  order  upon  the  application 
as  to  him  shall  ^appear  just,  and  shall  order  how  and 
by  whom  all  or  any  of  the  costs  of  and  incident  to  the 
application  shall  be  borne  and  paid.  It  follows  that, 
unless  the  validity  or  existence  of  the  contract  itself  is 
disputed,  it  is  unnecessary  to  have  recourse  to  the 
former  mode  of  procedure,  particularly  as  it  has  been 
decided  (/)  that  under  such  a  summons,  evidence  can 
be  gone  into,  both  by  affidavits  and  cross  examination 
on  them,  upon  any  question  at  issue  between  the 
parties. 


(/)  In  re  Burroughs,  Lynn  de  Sexton,  5  Ch.  D,  601. 
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CHAPTER  III. 

OF  PURCHASE  DEEDS. 

We  now  come  to  the  consideration  of  those  Purchase 
Deeds  which  form  the  final  step  in  carrying  out  con- 
tracts for  the  S6de  of  land,  and  cause  them  to  lose 
their  character  of  executory,  and  to  assume  that  of 
executed,  contracts.  And  in  doing  this,  we  propose 
to  notice,  in  turn,  the  various  clauses  of  which  such 
a  deed  is  composed,  pointing  out,  when  necessary, 
the  diflferent  ways  in  which  they  are  framed,  accord- 
ing as  the  estate  dealt  with  is  freehold,  copyhold,  or 
leasehold. 

DWiiionofa  An  Ordinary  purchase  deed  may  be  conveniently 
DeS.**^  divided  into  the  following  parts: — 1st,  the  Premises, 
which  include  all  that  part  of  the  deed  which  comes 
before  the  habendum ;  2nd,  the  Habendum,  which  de- 
fines the  estates  to  be  held  in  the  property  dealt  with ; 
3rd,  the  Covenants ;  and  4th,  the  Testatum,  or  wit- 
nessing part.  If  the  deed  is  more  complex,  it  may 
contain,  in  addition  to  the  above.  Declarations  of  any 
trusts  which  may  be  fastened  on  the  legal  estate,  fol- 
lowed by  such  Provisos  or  explanatory  statements  as 
may  be  necessary.  These  parts,  if  inserted,  come 
immediately  after  the  habendum  (a). 

The  Premiies.       The  Premises  are  again   subdivided  into   various 

introdaetory    clauscs.     Of  these  the  first  is  the  Introductory  Part, 

which  consists  merely  of  the  words  "This  Indenture 

made  on"  such  and  such  a  date.     It  does  not  call 

therefore  for  further  remark. 

(a)  I  Day.  Ck>n.  31. 


OF   PURCHASE   DEEDS.  345 

Next  come  the  Parties  to  the  deed.  These  should,  Parties, 
in  general,  comprise,  besides  the  vendor  and  pur- 
chaser, every  person  from  whom  any  legal  or  equitable 
estate  or  interest  is  transferred  to  the  purchaser ;  or 
whose  consent  or  concurrence  is  necessary  to  make  a 
perfect  conveyance,  and  also  all  persons  who  enter 
into  any  of  the  covenants  contained  in  the  deed.  The 
most  convenient  order  of  their  arrangement  is  to  place 
first  the  party  or  parties  from  whom  the  legal  estate 
in  the  property  is  transferred ;  next,  any  persons  whose 
concurrence  is  requisite,  or  who  enter  into  any 
covenants ;  and  last,  the  party  or  parties  to  whom  the 
legal  estate  is  to  be  given  by  the  deed.  The  names 
and  descriptions  of  all  the  parties  should  be  set  out 
in  full,  so  as  to  prevent  any  difficulty  in  their  sub- 
sequent identification,  but  a  deed  is  not  invalidated 
by  a  defect  in  this  respect,  so  long  as  the  name  or 
description  given  to  any  party  is  that  by  which  he, 
or  she,  is  generally  known  (b). 

After  the  parties  come  such  Eecitals  as  may  be  Recitals. 
considered   necessary.      Eecitals    are   of   two    kinds, 
namely,  narrative  recitals,  which  set  out  the  facts  and 
instruments  necessary  to  show  the  title  and  the  re- 
lation  of   the  parties  to    the  subject-matter  of  the 
deed   (c) ;   and   introductory  recitals,  which  explain 
the  motives  for  the  preparation  and  execution  of  the 
deed.     Narrative  recitals,  when  used,  should  go  back  Narrative  re- 
far  enough  to  show  a  clear  root  of  title  (d),  which  can  *' 
only  be  done  by  showing  the  creation  of  the  estates 
and   interests   of   the    conveying  parties ;    but  they 
should  not  go  beyond  this,  neither  should  they,  as  a 
rule,  contain  anything  which  is  not  logically  connected 
with  the  particular  matter  in  hand.     It  has,  however, 
been  pointed  out  by  an  eminent  writer  (e)  that,  in 


(6)  WUUam  v.  Brymiy  5  Mee.  k  W.  447. 
(c)  I  Dav.  Con.  44. 
{d)  Dart  V.  ft  P.  520. 
(e)  Ibid.  519. 
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view  of  the  practice,  in  framing  conditions  of  sale,  of 
making  recitals  evidence,  they  maj  sometimes  be  used 
as  statements  of  facts  tending  to  validate  the  title, 
even  where  they  do  not  strictly  comply  with  the  above 
rule  ;  and  the  effect  of  the  Vendor  and  Purchaser  Act, 
1874  (/),  (which  it  will  be  remembered  makes  all 
recitals  twenty  years  old  at  the  date  of  the  contract, 
unless  proved  to  be  inaccurate,  sufficient  evidence  of 
the  statements  contained  in  them),  will  probably  be  to 
increase  the  practice  of  introducing  them.  Under  that 
Act  it  has  been  held  that,  in  the  case  of  a  contract 
containing  no  stipulation  as  to  the  commencement  of 
the  title,  a  recital  in  a  conveyance  more  than  twenty 
years  old,  that  the  then  vendor  was  seised  in  fee- 
simple  of  the  property,  is  sufficient  evidence  of  that 
fact,  and  precludes  the  purchaser  from  requiring  any 
earlier  title  to  be  shown,  unless  he  can  prove  that  the 
recital  is  inaccurate  (g), 

introdnotory        Introductory    recitals,   when    used,    should    come 
recita  .  immediately  after  the  narrative  recitals,  which  they 

connect  with  the  rest  of  the  deed  by  showing  why, 
and  how,  the  state  of  things  previously  existing  is 
about  to  be  altered  by  the  deed.  It  follows  that 
introductory  recitals  are  unnecessary  when  the  deed 
contains  no  narrative  recitals,  nor  is  their  employ- 
ment essential  in  every  case  where  narrative  recitals 
have  been  introduced.  But  whenever  there  have  been 
narrative  recitals,  an  introductory  recital,  stating  an 
agreement  for  the  sale  or  purchase  of  the  property  at 
the  price  fixed,  makes  the  deed  more  complete  and 
scarcely  adds  to  its  length.  This  recital  should  not 
refer  to  the  formal  written  agreement,  or  to  the  condi- 
tions of  sale  (whichever  may  have  been  used),  except 
in  cases  when  it  is  necessary  to  do  so,  as  in  that  of  a 
sale  under  an  .order  of  Court 


(/)  37  &  38  Vict,  c  78,  s.  2. 

(g)  Bolton  v.  L(mdon  School  Board,  7  Cb.  D.  766. 
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In  the  simplest  form  of  purchase  deeds  no  recitals  when  recitaii 
of  any  kind  need  be  introduced  (h)  ;  and  opinions  "*  ^'^  * 
would  appear  to  be  somewhat  divided  as  to  the  ex- 
tent to  which  they  should  l^e  used,  even  in  preparing 
more  complicated  deeds.  There  can,  however,  be  no 
doubt  that  the  tendency  of  modern  conveyancing  is 
to  do  away  with  the  amount  of  unnecessary  recitals, 
as  well  as  to  omit  the  verbiage,  with  which  deeds  of 
all  kinds  were  formerly  overloaded.  The  better  rule 
appears  to  be,  that  recitals  are  necessary  whenever 
the  deed  itself  does  not  clearly  imply  for  what  pur- 
pose any  person  joining  in  it  is  made  a  party  ;  or 
wlienever  the  covenants  into  which  he  enters  show 
that  he  lias  only  a  qualified  interest  in  the  property 
sold.  From  this  it  would  follow  that  recitals  are 
requisite  in  all  cases  where  the  property  is  vested  in 
different  persons,  each  having  a  partial  estate ;  or  in 
trustees,  or  others,  selling  under  a  power  of  sale  ;  and 
also,  whenever  the  estate  is  subject  to  incumbrances 
which  are  noticed  in  the  deed. 

On  the  assignment  of  leaseholds  it  is  customary  to  ReoitnU 
describe  them  fully  in  the  recitals,  by  setting  out  the  luie,  be  ^n 
parcels  as  worded  in  the  original  lease ;  and  then  in  «^^^^^  temii. 
the  operative  part  (or  that  in  which  the  property  is 
transferred  to  the  purchaser)  to  describe  them  merely 
by   reference  to  that  lease.     In  other  cases,  as  we 
shall  see  presently,  the  parcels  are  described  fully  in 
the   operative    part.     Subject   to    the   exception  just 
noticed   in  the  case    of   leaseholds,   care   should   be 
taken  that  the  recitals  are  expressed  in  general  terms ; 
since  otherwise  they  may  conflict  with  the  operative 
part  (i).     When  they  do  so  their  tendency  is  to  over- 
ride the  latter.     Thus  (j),  when  the  owner  of  land 
situate  in  Middlesex  and  comprising  a  certain  manor, 
mortgaged  to  A.  some  of  his  property  in  Middlesex, 


(/a)  See  I  Dav.  Con.  44.  I 

(»)  See  Jenner  y.  Jennerj  L.  R.  i  £q.  361.  j 

(j)  Rooke  y.  Ktntington,  2  K.  &  J.  753. .  ^ 
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but  not  the  manor,  and  afterwards,  by  a  deed  reciting 
that  he  was  seised  of  the  property  intended  to  be 
granted  "subject  to  the  mortgage"  to  A.,  conveyed 
to  B.  all  the  lands  comprised  in  the  mortgage  to  A., 
and  "  all  other  lands,  if  any,  belonging  to  him  situate 
in  the  county  of  Middlesex : "  it  was  held  that  these 
sweeping  words  were  restricted  by  the  previous 
recital,  and  that  the  manor,  consequently,  did  not 
pass  by  the  grant  to  B.  It  may  be  added  that 
recitals  in  a  deed  estop  all  persons  on  whose  behalf 
they  are  made  from  disputing  their  accuracy  (k),  but 
that  they  cannot  bind  any  other  parties  to  the 
deed  (/). 


Operative  The  ncxt  division  of  the  premises  consists  of  the 

^^^^'  operative  part.     This  commences  with  a  witnessing 

clause  which  refers  to  the  introductory  recital  of  the 
agreement  (where  this  recital  has  been  used)  and  also 
Receipt  clause  ^  ^^®  Consideration  which  is  to  be  paid.  It  was 
and  endorse-  formerly  usual  to  have  the  receipt  of  the  purchase- 
money  acknowledged  parenthetically  in  this  part  of 
the  body  of  the  deed,  and  also  to  indorse  a  formal 
receipt  for  it,  signed  by  the  vendor,  on  the  back  of  tlie 
instrument.  Either  an  acknowledgment  in  the  body 
of  the  deed  or  an  indorsed  receipt  was  sufficient,  in 
equity,  to  relieve  a  subsequent  purchaser  from  the 
necessity  of  ascertaining  that  the  consideration  had 
been,  in  fact,  paid,  although  neither  of  them  estopped 
the  vendor  or  persons  claiming  under  him  from  showing, 
as  against  the  purchaser  from  him,  that  the  considera- 
tion remained  unpaid  (w^).  With  reference  to  deeds 
executed  after  the  31st  December  1881,  the  Con- 
veyancing Act,  1 88 1,  has  enacted  (n)  that  a  receipt 
for  consideration  money  in  the  body  of  a  deed  shall 


{k)  Lainton  v.  Tremerty  I  A.  &  £.  792  ;   Batcman  y.  Taylor,  2  A.k 
E.  278,  290. 

{I)  HiUt  V.  Laming^  9  Exch.  256 ;  Sug.  V.  k  P.  559. 
(m)  Lte  V.  Lanca$h%rt  Ry.  Co.  L.  R.  6  Cb.  527. 
(n)  44  ^  45  Vict.  c.  4!,  sa.  54,  55. 


OF   PURCHASE    DEEDS.  349 

be  a  sufficient  discharge  for  the  same  to  the  person 
paying  the  same,  without  any  further  receipt  for  the 
same  being  indorsed  on  the  deed  ;  and  that  a  receipt 
for  consideration  money,  or  other  consideration,  in  the 
body  of  a  deed  or  indoi'sed  thereon,  shall,  in  favour  of 
a  subsequent  purchaser  not  having  notice  that  the 
money  or  other  consideration  thereby  acknowledged 
to  be  received  was  not  in  fact  paid  or  given,  wholly 
or  in  part,  be  sufficient  evidence  of  the  payment  or 
giving  of  the  whole  amount  thereof.  It  follows  that 
a  receipt,  either  in  the  body  of  the  deed  or  indorsed, 
renders  any  other  receipt  superfluous. 

The  operative  part  next  has  words  showing  the  character  in 
character  in  which  each  conveying  party  joins  in  the  ^^y!"""" 
deed.  These  words  are  introduced  in  consequence  of 
a  change  made  by  the  Conveyancing  Act,  1881. 
Before  that  Act  came  into  operation  it  was  the  practice 
for  the  conveying  parties  to  enter  into  covenants 
relative  to  their  title  to  the  property,  these  covenants 
corresponding  in  extent  to  the  nature  of  their  interest 
in  the  property.  The  Act  has  aimed  at  shortening 
conveyances  by  providing  that  the  covenants  which  it 
was  usual  to  insert  shall  be  implied   in  every  case  implied 

,  .  1     .  '  .    •      CoveiiRiitfl 

where  a  person  is  expressed  to  convey  in  certain  conveyancing 
named  characters.  It  has  therefore  enacted  (0)  that  in  '^®^»  ^^®*- 
a  conveyance  made  after  the  31st  December  1881, 
there  shall  be  deemed  to  be  included  a  covenant  to 
the  effect  stated  in  the  Act  by  the  person,  or  each 
person,  who  conveys,  so  far  as  regards  the  subject 
matter  or  share  of  subject  matter  expressed  to  be 
conveyed  by  him,  with  the  person,  if  one,  to  whom 
the  conveyance  is  made,  or  with  the  persons  jointly, 
if  more  than  one,  to  whom  the  conveyance  is  made  as 
joint  tenants,  or  with  each  of  the  persons,  if  more  than 
one,  to  whom  the  conveyance  is  made  as  tenants  in 
common. 


(o)  44  ft  45  Viet.  c.  41,  s.  7. 
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For  right  to 
convey. 


For  quiet  en- 
joyment. 


Free  from  in- 
cumbrances. 


For  further 
aMurance. 


These  covenants  are  substantially  the  same  in  a  sale  of 
freeholds,  copyholds,  or  leaseholds.     Where  the  vendor 
is  expressed  to  convey  as  Beneficial  Owner,  his  covenant 
for  title  is  to  the  efiTect,  first,  that  notwithstanding  any- 
thing done  by  himself,  or  by  any  person  through  whom 
he  claims  title  otherwise  than  by  purchase  for  value, 
lie  has  a  right  to  convey  the  property  according  to 
the  terms  of  the  deed.     Next,  he  covenants  that  the 
purchaser  shall,  from  thenceforth,  peaceably  enjoy  the 
premises  without  any  molestation  by  himself  or  by 
any  person  conveying  by  his  direction  or  lawfully  or 
equitably  claiming  under  him  or  under  any  person 
through    whom    he    derives  title   otherwise  than  by 
purchase  for  value ;  and  that  the  property  is  free  from 
any  incumbrances,  created  by  himself  or  by  any  per- 
son claiming  through,  or  in  trust,  for  him  or  by  any 
person  conveying  by  his  direction,  or  through  whom 
he  derives  title  otherwise  than. by  purchase  for  valua 
And  the  covenant  concludes  by  an  undertaking  on 
the  part  of  the  vendor,  that  he  and  all  persons  claim- 
iijg  through  him,  or  under  any  person  conveying  by 
his  direction,  or  through  whom  he  derives  title  other- 
wise than  by  purchase  for  value,  will,  at  the  purchaser's 
expense,  do  anything  which  may  be  reasonably  re- 
quired to  perfect  the  assurance  of  the  property  to  the 
purchaser. 


The  Act  also  says  that  when  a  person,  as  beneficial 
owner,  dii*ects  another  to  convey,  he  is  to  be  deemed 
to  have  entered  into  the  covenant  above  stated,  and 
that  where  a  husband  and  wife  each  convey  as  bene- 
ficial owner,  the  wife  is  to  be  deemed  to  convey  by 
direction  of  the  husband,  so  that  in  addition  to  her 
implied  covenant,  the  husband  is  to  be  deemed  to 
covenant  for  her  as  well  as  on  his  own  behalf. 


Kffect  of  the 
covenant  for 
quiet  enjoy - 
lueui. 


The  covenant  for  quiet  enjoyment  is  merely  intended 
to  secure  the  purchaser's  title  and  possession,  and  only 
guarantees  to  him  that  he  may  use  the  property  in  aoy 
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way  in  which  his  vendor  might  have  used  it  Therefore, 
when  (p)  land  had  been  conveyed  in  fee-simple  to  B., 
who  had  covenanted  with  his  vendor  that  he  would  not 
carry  on,  upon  the  premises,  the  trade  of  a  seller  of 
beer ;  and  fi.  afterwards  demised  the  land  by  a  lease 
which  contained  no  prohibition  against  carrying  on 
such  a  trade :  it  was  held  that  his  lessee  had  no  right 
of  action  against  him  on  account  of  loss  which  the 
lessee  had  incurred  from  being  restrained,  at  the  suit 
of  B.'s  vendor,  from  fitting  up  the  premises  as  a  beer- 
shop  (q).  It  will  be  noticed  that  the  covenant  against  Wording  of 
incumbrances  does  not  say  that  the  estate  is  free  from  Igainstlkicuu.- 
incumbrances,  but  merely  that  there  shall  not  be  any  ^»»»cei. 
disturbance  by  incumbrancers;  in  which  case  the 
vendor  would  be  bound  to  discharge  their  claims,  or 
indemnify  the  purchaser  against  them. 

It  is  not  necessary,  as  it  was  formerly,  to  state  that  By  whom,  and 
a  person  covenants  on  behalf  of  himself,  his  heirs,  ^venanu^or 
executors,  and  administrators,  the  Conveyancing  Act  ^^J^l^^' 
having  provided  (r)  that  a  covenant  under  seal,  though 
not  expressed  to  bind  the  heirs,  shall  operate  in  law 
to  bind  the  heirs  and  real  estate,  as  well  as  the  exe- 
cutors and  administrators  and  personal  estate,  of  the 
person  making  the  same ;  and  also  {$)  that  the  benefit 
of  implied  covenants  for  title  shall  be  annexed  and 
incident  to,  and  shall  go  with  the  estate  or  interest  of 
the  implied  covenantee,  and  shall  be  capable  of  being 
enforced  by  every  person  in  whom  that  estate  or  in- 
terest is,  for  the  whole  or  any  part  thereof,  from  time  to 
time  vested.    Every  vendor  who  is  the  absolute  owner  AhioiuU 
of  the  property  which  he  sells,  is  bound  to  covenant  as  *^^"*''- 
beneficial  owner;  as  is  also  a  husband   on  the  sale 


(p)  Dennat  v.  Athertov,  L.  R.  7  Q.  B.  316. 

(o)  See  mhOf  as  to  the  effect  of  this  covenant,  Leech  v.  Sehwedevj  L.  R. 
9  Ch.  463 
(r)  S.  59. 
(«)  a  7,  tub-t.  6. 
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by  him  and  his  wife  of  the  latter's  real  estate  not  held 
to  her  separate  use. 


Trustee. 


Cestui  que 

trust. 


The  Crown. 


If  the  vendor  is  expressed  to  convey  as  a  trustee, 
or  a  mortgagee,  he  enters  into  no  implied  covenant 
except  that  he  himself  has  not  incumbered  the  pro- 
perty. And  the  result  is  the  same  on  a  sale  by  persons 
expressed  to  be  executors  or  administrators  of  a  deceased 
person,  or  the  committee  of  a  lunatic.  In  the  case 
of  a  sale  by  a  trustee,  it  was  the  settled  practice  of 
conveyancers,  in  the  absence  of  any  special  condition, 
to  make  all  the  beneficiaries  who  took  a  substantial 
interest  in  the  proceeds  of  the  sale  enter  into  covenants 
for  title  to  the  extent  of  that  interest  (t);  from  which 
it  would  follow  that  they  should  now  enter  into  an 
implied  covenant  for  title,  as  beneficial  owners,  to  the 
same  extent.  It  is,  however,  doubtful  how  far  this 
practice  can  be  enforced ;  and  it  has  been  decided  that 
it  could  not,  where  the  trustee  was  selling  under  the 
order  of  the  Court  (w).  On  tlie  other  hand,  it  has 
been  held  that  where  a  sale  was  made  by  a  trustee 
under  a  power  which  only  authorised  the  sale  at  the 
direction  of  a  tenant  for  life,  the  latter  must  enter 
into  the  usual  covenants  for  title  (v).  It  would  seem, 
however,  that  any  limited  owner  who  sells  under  a 
statutory  power  need  not  enter  into  covenants  for 
title  extending  beyond  his  own  interest  (w),  and  that 
owners  of  land  whose  estates  are  altogether  taken 
compulsorily,  as,  for  instance,  by  a  railway  company, 
need  not  enter  into  any  covenants  at  all  It  may  be 
added  that  the  Crown,  if  selling  land,  never  enters 
into  covenants  for  title. 


The  time  for  bringing  an  action  on  covenants  for 
title  is  limited  by  the  3  &  4  Wm.  IV.,  a  42,  to  twenty 


{t)  Dart  V.  &  P.  545. 
(tt)  Cotirdl  V.  CottreU,  L.  R.  2  Eq.  350. 
(t>)  PouleU  V.  Hood,  L.  R.  5  £q.  115. 
(w)  Dart.  V.  &  P.  545. 
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years  from  the  date  when  the  cause  of  such  action  Limitation  of 
arose.    The  time  for  bringing  actions  on  the  covenant  ontheaeoov^^ 
that  a  vendor  has  a  good  right  to  convey,  and  abo  on  ^**'-j,, 
that  against  incumbrances,  when  entered  into  by  trus-  iv.  a  42.' 
tees,  begins  to  run  from  the  date  bt  the  conveyance ; 
but  that  for  bringing  actions  on  any  of  the  other 
covenants  for  title  entered  into  by  an  ordinary  vendor 
does  not  begin  to  run  until  some  actual  breach  of  the 
covenant  in  question. 

On  a  sale  of  leaseholds,  a   vendor  who  conveys  as  CoTenantsona 

10.   1  1  .  .,  'Tj  Bale  of  lease- 

benencial  owner  also  enters  into  an  implied  cove-  holds, 
nant  to  the  effect  that  the  lease  which  he  assigns  is 
valid  and  subsisting,  and  that  the  rents  and  covenants 
of  the  lease  have  been,  respectively,  paid  and  observed, 
so  far  as  he  is  concerned,  up  to  the  date  of  the  con- 
veyance (x).  The  Conveyancing  Act,  1881,  has  not 
implied  any  covenant  on  the  part  of  the  purchaser. 
He  therefore,  when  buying  a  lease,  still  covenants  in 
express  terms,  as  he  did  before  the  Act,  that  he  will, 
from  thenceforth,  pay  the  rent  and  observe  the  cove- 
nants, and  indemnify  the  vendor  against  any  further 
liability  in  this  respect  The  covenant  by  the  pur- 
chaser that  he  will  indemnify  the  vendor  against  any 
further  liability  in  respect  of  the  rent  and  covenants 
of  the  lease  is  one  which  he  cannot  refuse  to  give  (y). 
On  this  point  it  may  be  remarked  that  when  a  vendor 
is  himself  an  assignee  of  a  lease,  a  purchaser  from  him 
is  liable  to  indemnify  the  original  lessee  against 
breaches  of  covenant  in  the  lease,  committed  during 
his  own  tenancy,  without  reference  to  the  covenants 
which  such  a  purchaser  may  have  entered  into  with 
his  vendor  (z). 

The  operative  part  includes  also  the  words  of  con-  Words  of  Goa* 

▼eyanoe. 

(x)  44  &  45  Yiot.  a  41,  8.  7,  8ub-8.  i.    The  word  "  conveyance  *'  in 
the  Act  includes,  in  general,  any  kind  of  aworanoe. 
{f/)  Staina  v.  Morris,  i  Yes.  &  B.  9. 
(f)  Moult  V.  QarreU,  L.  R.  7  £z.  loi. 

*  Z 
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veyance  which  transfer  the  property :  these  varying 
according  to  the  nature  of  the  estate.  It  will  be 
remembered  that  all  hereditaments  now  lie  in  grant. 
Hence  the  word  "  grant,"  alone,  is  the  best  to  be  used 
in  an  ordinary  conveyance  of  freehold  land  to  a  person 
who  has  had  no  previous  interest  in  it,  although  other 
words  will  do  as  well  (a).  Where  the  grantee  has 
already  some  estate  in  the  land,  the  words  "  release  " 
'  or  "  surrender,"  as  the  case  may  be,  are  more  appro- 

priate. If  the  vendor  is  acting  under  a  power  the 
word  "  appoint "  is  best,  and  if  he  has  a  mere  power 
of  sale  without  any  legal  estate  (as  in  the  case  of  an 
executor  selling  copyholds  under  a  power  in  a  will), 
the  words  **  bargain  and  sell "  are  commonly  employed 
(6).  A  party  joining  to  transfer  a  beneficial  interest 
should  "  confirm  "  the  assurance  of  the  property.  But 
it  will  be  understood  that  the  various  expressions 
given  above  are  merely  those  which  are  considered 
most  appropriate ;  and  that  a  deed  will  not,  necessarily, 
fail  of  effect  from  the  mere  use  of  an  inappropriate 
word,  provided  that  the  intention  of  the  conveying 
parties  appears  clearly.  If  the  property  is  copyhold, 
it  can  only  be  legally  transferred  by  a  surrender  and 
admittance  recorded  on  the  court  rolls.  The  purchase 
deed,  consequently,  in  this  case,  takes  the  form  of  a 
covenant  by  the  vendor  that  he  will  make  the  necessaiy 
surrender,  in  order  to  enable  the  purchaser  to  obtain 
admittance.  If  the  property  is  leasehold,  the  vendor 
"  assigns  "  it  to  the  purchaser.  Care  must,  of  course, 
be  taken  to  define  the  purchaser's  estate  accurately. 
A  conveyance  in  fee-simple  of  freeholds  or  copyholds 
usually  limits  it  to  him,  "  his  heirs,  and  assigns,"  but 
the  words  "  in  fee-simple  "  would  be  equally  efficacious 
(c).  Leaseholds,  being  personal  property,  are  limited 
to  him,  "  his  executors,  administrators,  and  assigns." 


{d\  44  &  45  Vict  0.  41,  8.  49. 

(6)  I  Dav.  Con.  73. 

(c)  44  &  45  Vict,  a  41,  t.  51. 
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The  operative  part  is  followed  by  the  description  The  Parcels. 
of  the  property.  This  is  technically  known  as  the 
Parcels,  and  should,  when  practicable,  be  the  same 
as  in  former  title-deeds,  so  as  to  prevent  any  question 
as  to  the  identity  of  the  property  conveyed  with  that 
comprised  in  such  deeds.  When  this  is  not  possible 
there  should  be  a  reference  connecting  the  parcels 
with  former  descriptions,  but  without  specifying  the 
deeds  in  which  they  are  so  described.  Except  in  Description  by 
small  purchases,  it  is  preferable  that  the  parcels  should  pia^^^"^^  *"  *" 
refer  to,  and  be  accompanied  by,  a  map  or  plan  of 
the  property,  drawn  on  the  deed ;  but  care  must,  in 
that  case,  be  taken  to  have  in  the  body  of  the  deed, 
such  a  description  of  the  property  as  will  be  sufficient 
to  prevent  any  difficulties  arising  should  the  plan 
prove  to  be  inaccurate.  For  an  inaccurate  plan,  if 
not  corrected  by  the  wording  of  the  deed,  may  over- 
ride the  real  intention  of  the  parties.  Thus,  in  a 
modern  case  (d),  the  parcels  described  the  property 
as  "  bounded  by  a  line  drawn  from  J.  V.'s  house  to  a 
certain  bound  stone,"  and  stated  that  the  premises 
were  "particularly  described  by  the  map  drawn  on 
the  back  "  of  the  deed.  It  was  proved  that  the  posi- 
tion of  J.  V.'s  house  was  wrongly  marked  on  the 
map ;  but  it  was  held  that,  since  the  map  formed  part 
of  the  deed,  and  was  not  contradicted  by  any  other 
part  of  it,  the  boundary  line  must  be  accepted  as 
drawn  on  the  map  (e).  The  above  remarks  apply  also 
to  a  description  of  property  by  reference  to  its  pre- 
sent or  former  occupants  (/).  When  the  parcels  are  Schedule. 
numerous,  they  may  be  conveniently  set  out  in  a 
schedule  to  the  deed,  the  schedule  and  map  being 
referred  to  in  the  words  of  conveyance. 

After  the  parcels  there  formerly  came  what   were  Generfii 

Words. 

{d)  Lyle  V.  Jiichardst  L.  R.  i  H.  L.  222. 

(e)  And  see  Llewellyn  v.  Jerny,  1 1  Mee.  &  W.  183  ;  Davis  v.  Shepfierdf 
L   R.  I  Cb.  410. 

(/)  Dyne  v.  NuUey,  14  C.  B.  122 ;  Fox  v.  Clarke^  L,  B.  9  Q.  B.  565. 
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known  as  the  General  Words ;  those,  namely,  which 
purported  to  convey  to  the  purchaser  all  rights  and 
easements  (g)  appurtenant  to  the  property,  or  at  any 
time  enjoyed  with  it,  or  reputed  to  form  part  of  it. 
These  were  often  contained  in  a  long  string  of  words, 
but  the  whole  clause  was  of  little  use,  and  can  now 
be  altogether  omitted,  the  Conveyancing  Act,  1881, 
containing  a  section  Qi)  which  says  that  a  conveyance 
of  land  shall  be  deemed  to  include,  and  shall  operate 
to  convey  with  the  land,  all  the  easements  enumerated 
by  the  Act,  which  are  the  same  as  those  formerly 
designated  in  conveyances.  A  reference  to  these  ease- 
ments will  therefore  be  unnecessary,  excepting  when  it  is 
desired  that  any  of  them  shall  not  pass  by  the  con- 
veyance, the  section  just  referred  to  applying  only  if 
and  as  far  as  a  contrary  intention  is  n6t  expressed  in 
the  conveyance,  and  having  effect  subject  to  the 
terms  of  the  conveyance  and  the  provisions  therein 
contained. 

Estate  Clause.  Until  the  Conveyancing  Act,  1881,  came  into 
operation  it  was  usual  for  the  parcels  and  general 
words  to  be  followed  by  what  was  known  as  the 
"  Estate  "  Clause,  which  finished  this  part  of  the  deed 
by  a  general  transfer  of  all  the  vendor's  estate  and 
interest  in  the  property.  This  clause  was,  as  had 
been  generally  pointed  out,  simply  useless  (i)  ;  and  its 
retention  only  showed  the  difficulty  of  altering  any 
long-established  custom.  Indeed  so  firmly  was  its 
use  established,  that  it  is  inserted  even  in  one  of  the 
latest  forms  of  statutory  conveyances  (/),  which  cer- 
tainly does  not,  otherwise,  sin  in  unnecessary  length. 


ig)  An  easement  is  a  privilege  which  the  owner  of  one  neighbouring 
tenement  has  of  another,  existing  in  respect  of  their  several  tenements, 
by  which  that  other  is  obliged  to  suffer,  or  not  to  do,  something  on  his 
own  land  for  the  advantage  of  the  possessor  of  the  eaisement. — Gale  on 
Easements,  I. 

(Ai  S.  6. 

(i)  I  Dav.  Con.  94. 

(;')  See  36*;  37  Vict.  c.  50. 
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Now,  however,  it  should  be  omitted,  the  Act  having 
provided  (k),  that  every  conveyance  made- after  the 
31st  December  1881,  shall,  if  and  so  far  as  a  contrary 
intention  is  not  expressed  in  it,  pass  all  the  estate, 
title,  interest,  claim,  and  demand  which  the  conveying 
parties  respectively  have  in^  to,  or  on,  the  property 
conveyed,  or  expressed  or  intended  so  to  be,  or  which 
they  respectively  have  power  to  convey  in,  to,  or  on 
the  sama 

This  finishes  the  premises,  and  we  come  next  to  the  Habendum. 
Habendum,  which,  commencing  with  the  words  "  To 
have  and  to  hold,"  is  intended  to  define  the  estate  of 
the  purchaser :  it  also  refers  generally  to  the  premises 
which  have  been  granted  by  the  operative  part. 
The  proper  oflRce  of  the  habendum  is  to  limit,  ex- 
plain, and  qualify  the  words  in  the  premises,  provided 
it  be  not  contradictory  or  repugnant  to  them.  It  can- 
not therefore  give  a  man  more  than  he  would  take 
under  the  words  of  conveyance,  for  that  would  be  to 
contradict  them ;  but  it  may  restrict  those  words,  by 
the  explanation  which  it  affords  of  the  intention  of  the 
parties.  These  two  rules  are  well  illustrated  by  a  de- 
cision of  the  Court  of  Queen's  Bench.  In  that  case  (Z) 
there  was  a  demise  "  to  H.  her  heirs  and  assigns,  to 
have  and  to  hold  to  the  said  H.  and  her  assigns 
during  the  life  of  G."  The  habendum,  which  showed 
a  clear  intention  that  H.  should  take  an  estate  pur  atUre 
vie  only,  was  allowed  to  restrict  the  words  of  convey- 
ance which,  taken  alone,  would  have  conferred  on  her 
an  estate  in  fee-simple  ;  whilst,  on  the  other  hand,  it 
was  not  allowed  to  contradict  them  by  limiting  the 
estate  to  the  assigns  of  H.  only,  so  as  to  prevent  the 
heirs  of  H.  from  taking,  on  her  decease,  as  special 
occupants. 


(Jfc)  S.  63. 

{I)  Doe  V.  StetU,  3  Ga.  &  D.  622. 
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Acknowledg- 
ment of 
right  to  pro- 
duction. 


In  the  days  when  express  covenants  for  title  were 
put  into  purchase  deeds,  their  place  was  next  after  the 
habendum.  And  if  any  part  of  the  title-deeds  were 
retained  by  the  vendor,  these  covenants  were  followed 
by  a  further  covenant  by  him  that  he,  his  heirs,  or 
assigns  would  produce  the  title-deeds  in  question  to 

r 

the  purchaser,  or  to  any  person  lawfully  claiming 
under  him,  whenever  reasonably  requested  so  '  to  do ; 
and  would,  in  the  meantime,  keep  the  deeds  safe,  unless 
prevented  by  insuperable  accident  In  the  case  of  a 
trustee  the  covenant  was  limited  so  as  to  afTect  him, 
or  his  estate,  so  long  only  as  he  had  custody  of  the 
deeds.  The  Conveyancing  Act,  i88i,ha8  (m)  substi* 
tuted  for  these  covenants  an  acknowledgment  by  the 
vendor  of  the  purchaser's  right  to  production  of  the 
title-deeds  and  an  undertaking  for  their  safe  custody. 
These  have  the  same  effect  as  the  ordinary  covenants 
for  production  formerly  inserted,  with  the  advantage 
of  shortening  the  wording  of  the  deed.  If  the  vendor 
is  a  trustee  or  mortgagee,  he  merely  gives  an  acknow- 
ledgment of  the  purchaser's  right  to  production.  This 
binds  him  to  produce  the  deeds  whilst  they  are  in  his 
custody,  but  does  not  impose  upon  him  any  liability 
on  account  of  loss  or  destruction  of,  or  injury  to  the 
deeds,  from  whatever  cause  arising.  An  obligation  to 
produce  deeds  can,  if  necessary,  be  enforced  by  means 
of  an  application  to  the  High  Court. 


Testimoniam. 


Having  thus  gone  through  the  essential  parts  of  a 
purchase  deed,  it  only  remains  to  mention  that  the 
whole  is  concluded  by  a  Testimonium,  which  sets 
forth  that  the  several  parties  to  the  deed  have  duly 
af&xed  thereto  their  respective  hands  and  seals;  and 
to  point  out  that  the  fact  of  their  having  done  so 
should  be  attested  by  at  least  one  witness,  whose 
attestation  is  usually  to  be  found  indorsed  on  the  deed 
along  with  the  receipt  clause. 


(m)  S.  9. 
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CHAPTER  IV. 

OF  LEASES. 

Having  thus  considered  the  instruments  which  relate 
to  the  sale  of  land,  we  come  next  to  those  which  are 
employed  when  it  is  to  be  let.  These,  as  we  know, 
are  called  leases,  and  will  form  the  subject  of  discus- 
sion in  this  chapter.  The  simplest  form  perhaps  of  a 
lease  is  that  of  a  dwelling-house  and  grounds  for  a 
short  term  of  years  which  ia  to  commence  on,  or  very 
shortly  after,  the  execution  of  the  instrument  of  de- 
mise. And  since  our  object  is  to  deal  only  with  the 
more  ordinary  and  simple  forms  of  conveyancing,  we 
will  confine  our  remarks  to  leases  of  this  description. 
And,  in  so  doing,  we  will  foUow  the  plan  adopted  in 
the  case  of  purchase  deeds,  and  divide  our  present  sub- 
ject into — 1st,  Agreements  for  Leases;  and  2nd,  Leases. 

Agreements  for  leases,  again,  may  be  classified  Agre(Maents 
under  two  headings ;  namely,  those  instruments  which 
have  been  expressly  entered  into  by  the  parties  as 
agreements  for  leases,  and  those  instruments  which 
operate  as  agreements  by  construction  of  law,  although 
not  expressly  entered  into  as  such.  Before,  however, 
considering  agreements  for  leases  with  reference  to 
this  classification,  we  have  to  say  a  few  words  on  the 
statutory  requisites  relating  to  all  such  agreements 
generally. 

Prior  to  the  passing  of  the  Statute  of  Frauds  (a), 
any  lease,  and  also  any  agreement  for  a  lease,  of  land, 

(a)  29  Gar.  II.  c.  3. 
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Statute  of        might  be  made  by  parol.     But  by  this  statute  it  is 
Frauds.  enacted  (b)  that  no  action  shall  be  brought  whereby 

to  charge  any  person  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest 
in,  or  concerning  them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorised. 

It  follows,  therefore,  that  no  person  is  liable  on  a 
mere  contract  to  grant,  or  take,  a  lease,  unless  he  has 
signed  some  written  document  which,  either  in  itself, 
or  in   conjunction  with  other  writings,   contains  the 
Part  Perfoinn-  substantial  parts  of  the  contract.     But  if  something 
*"**'  more  has  been  done  than  simply  entering  into  a  non- 

binding  agreement,  the  contract  may  come  within 
the  class  of  cases  which  are  considered  as  taken  out 
of  the  Statute  of  Frauds  by  part-performance.  Thus, 
it  has  been  held  that  possession  taken  by  a  lessee, 
and  payment  of  rent  by  him,  when  these  acts  are 
distinctly  referable  to  a  parol  or  unsigned  agreement, 
were  sufficient  to  induce  a  court  of  equity  to  decree 
specific  performance  of  the  agreement,  against  either 
the  lessor  (e)  or  the  lessee  (d).  And  this  rule  ex- 
tends also  to  the  representatives  of  a  lessor  or  of  a 
lessee.  Thus,  where  there  had  been  a  verbal  agree- 
ment for  a  lease,  and  the  lessee  had  entered  into 
possession  of  the  property,  paid  rent,  and  made  im- 
provements on  the  property,  and  afterwards  died :  it 
was  held  that  his  representatives  were  entitled  to 
have,  from  the  representative  of  the  lessor,  a  formal 
lease,  in  terms  corresponding  to  those  of  a  draft  lease 
found  amongst  the  papers  of  the  lessor,  who  was  also 
dead  («). 

(6)  s.  4. 

{e)  Pain  v.  CocmJbi,  i  De  6.  &  J.  34. 
{d)  Kine  v.  Baife,  2  B&.  &  B.  343. 

(«)  McFaHane  ▼.  Didkum,  13  Gnunt,  263.     See  alto  iVunn  v.  FabiuH, 
L.  R.  I  Ch.  35. 


OF   LEASES.  361 

We  now  come  to  agreements  for  leases,  expressly  Express  agree, 
entered  into  as  such.  We  shall  not,  however,  dwell  jeMc*.  ^' 
long  on  this  point,  since,  as  a  rule,  preliminary  agree-  Not  in  general 
ments  are  neither  usual,  nor  desirable,  in  the  case  of 
those  ordinary  leases  with  which  alone  we  are  con- 
cerned. Where  the  lease  is  to  take  effect  at  once, 
and  is  not  to  contain  any  but  the  ordinary  covenants, 
there  can  be  no  object  in  having  a  formal  preliminary 
agreement  (which  can  only  be  safely  prepared  by 
specifying  precisely  all  the  covenants  and  clauses 
which  are  to  be  inserted  in  the  lease  (/)  ),  this  agree- 
ment being  immediately  followed  by  a  formal  lease. 
Such  agreements,  consequently,  are  seldom  entered 
into,  except  in  cases  where  the  intended  lessee  has  to 
fulfil  certain  conditions  before  he  becomes  entitled  to 
require  a  lease. 

With  regard  to  formal  agreements  for  leases,  we  will  stipulations 
only  call  attention  to  two  stipulations  which  should  JJ^  Inaertea^ 
be  inserted  when  these  instruments  are  prepared  by  ^^^^  "sree- 

*      *^  •'   ments  are  pre- 

the  conveyancer,  premising  that  the  fact  of  their  being  pared, 
necessary,  if  there  is  an  agreement,  does  not  conflict 
with  the  statement  that  an  agreement  is  not  usually 
desirable.  One  of  these  stipulations  is,  that  the  lease 
is  to  contain  a  proviso  for  the  forfeiture  of  the  lessee's 
interest  on  the  breach  of  any  of  his  covenants :  the 
necessity  for  this  stipulation  arising  from  the  fact  that 
under  an  agreement  that  a  lease  shall  contain  all 
"  usual "  clauses  the  forfeiture  clause  must  be  limited 
to  the  case  of  non-payment  of  rent  (g).  The  agree- 
ment should  also,  whatever  may  be  the  length  of  the 
term  to  be  granted,  contain  a  statement  that  the  instru- 
ment is  intended  only  as  an  agreement,  and  does  not 
pass  any  legal  interest  to  the  lessee.  We  will  enter 
into  the  reasons  for  this  when  speaking  of  the  second 
of  the  headings  under  which  agreements  have  been 


(/)  See  5  Dav.  Coil  19. 

(jf)  Hodghmwn  v.  Crcwt^  L.  R.  10  Cb.  622. 
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classified.  It  may  be  added  that,  unless  otherwise  pro- 
vided, all  the  expenses  attending  the  preparation  of  the 
agreement,  and  of  the  lease,  fall  upon  the  lessee  (h), 
whilst  the  expense  of  preparing  the  copy  of  the  lease 
retained  by  the  lessor,  and  known  as  the  ''counter- 
part/' must  be  borne  by  him  (i).  Hence  if  some 
different  plan  is  contemplated  it  should  be  so  stated 
in  the  agreement. 

Usual  and  It  was  remarked  just  now  that  an  agreement  for  a 

IiantT  ^^^^'  1®^®  could  not  be  drawn  safely  unless  it  specified  the 
covenants  to  be  contained  in  the  lease.  But  it  may 
not  be  out  of  place  to  point  out  here  how  agreements 
will  be  construed  which  are  either  silent  on  the  ques- 
tion of  covenants  or  (which  comes  to  the  same  thmg) 
merely  provide  that  the  lease  to  be  prepared  shall 
contain  the  "  usual "  or  "  proper  "  covenants.  When- 
ever an  open  agreement  of  this  kind  is  executed,  the 
law  will  imply  a  further  agreement  by  both  parties 
to  enter  into  certain  covenants  which  are  applicable 
to  all  leases,  and  no  covenants  can,  generally  speaking, 
be  inserted  in  a  lease  made  in  pursuance  of  an  open 
agreement  other  than  those  which  are  implied  by  the 
law  as  being  strictly  incidental  to  the  subject-matter 
of  the  contract.  It  seems  to  be  pretty  well  settled 
that  these  are — covenants  by  the  lessee  (i)  to  pay 
rent,  (2)  to  pay  taxes,  except  such  as  are  expressly 
payable  by  the  lessor,  (3)  to  keep  and  deliver  up  the 
premises  in  repair,  and  (4)  to  allow  the  lessor  to  enter 
and  view  the  state  of  repair ;  and  a  covenant  by  the 
lessor  that  the  lessee  shall  quietly  enjoy  the  premises  (/). 
It  follows  that,  in  the  absence  of  precise  stipulation, 
a  lessee  is  not  bound  to  enter  into  a  covenant  not  to 
assign  the  lease  without  licence  from  the  lessor  (k), 
even  though  the  property  is  a  house  in  London,  and 


(A)  Oritaell  v.  Robinson,  3  Bing.  N.  C  10. 
(i)  Jennings  v.  Major,  8  G.  &  P.  6i. 
ij)  5  Dav.  Con.  49n. 
{k)  Church  v.  Broim,  15  Vet.  259.  , 
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the  agreement  provides  that  the  lease  shall  contain  all 
usual  covenants  (l);  or  not  to  carry  on  trade  on  the  pre- 
mises (m),  even  where  there  is  a  covenant  not  to  keep 
a  school  (n) ;  or  into  a  covenant  to  pay  such  taxes  as 
land  tax  or  tithe  rent  charge.  But  where  there  is 
some  special  local  or  trade  custom,  under  which  certain 
covenants  are  always  contained  in  leases,  these  will 
he  held,  with  reference  to  the  particular  case,  to  be 
"usual"  covenants,  and  therefore  implied  by  law. 
Thus,  covenants  in  restriction  of  trade  appear  to  be 
usual  in  particular  cases  (0),  so  that  there  is  still 
plenty  of  room  for  litigation  under  an  open  or  informal 
agreement. 

Other  questions  sometimes  arise  on  such  agreements, 
as  to  the  construction  to  be  put  upon  concise  state- 
ments of  the  covenants  which  are  to  be  inserted  in  the 
lease.  As  to  these,  we  may  mention  that  it  has  been 
decided  that  a  covenant  to  pay  a  "net  rent"  binds 
a  lessee  to  pay  every  kind  of  tax  (p),  as  does  also  a 
covenant  to  pay  rent  "  free  from  all  out-goings  (j)." 

We  have  next  to  consider  those  instruments  which  Agreements 
amount  to  agreements  for  leases  by  operation  of  law,  opmtion  of 
and  in  order  to  explain  this  point  we  must  go  back  to  ^^' 
the  law  as  it  stood  after  the  passing  of  the  Statute  of 
Frauds  (r),  but  before  the  year  1845. 

The  Statute  of  Frauds  enacted  ($)  that  all  leases,  statute  of 
except  those  not  exceeding  the  term  of  three  years  ^'*^^•• 
whereupon  the  rent  reserved  during  the  term  amounted 
to  two-thirds  at  least  of  the  full  value  of  the  thing 

[l)  ffampshire  v.  Wickens,  7  Ch.  D.  555. 
(w)  Propert  v.  Parktr,  3  My.  k  K  28a 
(n)   Van  v.  Corpe,  3  My.  k  SL  269. 
(o)  See  BenneU  v.  Womadk,  7  B.  &  G.  627. 
(p)  Ibid. 

Iq)  Parish  v.  SUeman,  I  De  G.  F.  &  J.  326 ;  Amfidi  v.  WkiU,  Ry. 
&  Moo.  246. 

(r)  29  Car.  IL  c.  3. 
(«)  Se.  I,  2. 
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demised,  should  have  the  force  and  efifect  of  leases  at 
will  only,  unless  they  were  put  in  writing  and  signed 
by  the  parties  making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorised  in  writing.  And 
it  will  be  remembered  that,  by  another  section  (t)  of 
this  Act,  all  agreements  for  leases  must  also  be  in 
writing.  Supposing  then  that  a  man  were  found  in 
possession  of  land  under  a  written  instrument,  it  might 
be  a  question,  upon  the  wording  of  the  instrument, 
whether  he  held  under  a  lease,  or  only  under  an  agree- 
ment for  a  lease,  or,  in  other  words,  whether  he  had, 
or  had  not,  a  legal  interest  in  the  land.  In  deciding 
these  questions,  the  courts  inclined  to  holding  such 
instruments  to  be  leases.  For  the  general  rule  was, 
that  where  there  was  an  instrument  by  which  it 
appeared  that  one  party  was  to  give  possession  and 
the  other  to  take  it,  that  was  a  lease,  unless  it  could 
be  collected,  from  the  instrument  itself,  that  it  was 
only  an  agreement  for  a  lease  to  be  afterwards  made  (u). 
And  on  this  principle,  instruments  not  containing 
words  of  express  present  demise  might  be,  and  often 
were,  held  to  be  leases,  provided  they  contained  with 
sufficient  certainty  all  the  terms  of  the  lease  (v) ;  still 
more  if  they  were  followed  by  some  act,  such  as  pos- 
session of  the  premises  by  the  lessee,  which  showed 
an  intention  to  pass  an  immediate  interest  (w). 

It  being,  evidently,  undesirable  that  doubts  should 
be  possible  as  to  whether  a  written  document  passed 
a  legal  interest  or  not,  two  Acts  were  passed  in  the 
present  reign,    each    of   which    sought  to    put    such 
7  &  8  Vict.  c.   questions  beyond  doubt.     Of  these  the  7   &  8  Vict, 
^^'  c.  76,  enacted  (x)  that  no  lease  in  writing  should  be 

valid,  as  a  lease,  unless  made  by  deed,  but  that  every 

(*)  S.  4. 

(tt)  Morgan  v.  Bui$dl,  3  Taunt,  65,  72. 

(v)  Dunk  V.  Hunter,  5  B.  &  Aid.  332 ;  Qayton  v.  BarUnthaWf  7  Dow. 
&  Ry.  800. 

(w)  Dot  V.  Ri€8,  8  Bing.  178. 
(x)  S.  4. 
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agreement  in  writing  to  let  land  should  take  effect  as 

an  agreement  to  execute  a  lease.     This  Act  took  no 

notice  of  the  exception  in  favour  of  short  leases  made 

by  the  Statute  of  Frauds  (y),  and  was  repealed  in  the  Real  Property 

next  year  by  the  Eeal  Property  Amendment  Act  (2),  Act!"  "**" 

which  enacts  (a)  that  a  lease  required  by  law  to  be  in 

writing,  made  after  the  ist  day  of  October  1 845,  shall 

be  void  at  law  unless  made  by  deed.     This  Act,  it  will 

be  observed,  does  not  touch  leases  exempted  from  the 

operation  of   the   Statute    of  Frauds.     Hence,  since 

the  ist  of  October  1845,  there  can  be  no  doubt,  when 

the  term  does  not  come  within  the  exception  of  the 

Statute  of  Frauds,  that  an   instrument  which  is  in 

writing  only,  and  not  by  deed,  cannot  operate  as  a 

lease.     But  although  it  cannot  be  a  lease,  it  may  be  New  rule  of 

held  to  be  an  agreement  for  a  lease,   and,  reversing  ^^  J^^ction. 

the  former  rule  of  construction,  probably  will  be  so 

held  in  all  cases  where  its  wording  makes  it  possible 

for  the  Court  to  do  so.     Thus  in  a  case  in  Equity  (6), 

there  was  an  instrument  relating  to  a  term  of  more 

than  three  years,  made  after  the   ist  of  October  1845, 

and  not  under  seal,  which  although  it  would  formerly 

have  been  construed  as  a  lease,  was  so  worded  as  to 

admit  of  its   being   considered  an  agreement.     The 

lessee  entered  into  possession  under  it,  but  disputes 

arising  between  him  and  the  lessor,  the  latter  brought 

an  action  of  ejectment  against  him,  and  he  thereupon 

filed  a  bill  in  Chancery  to  restrain  the  action,  and  to 

compel  the  grant  of  a  proper  lease.     It  was  argued 

on  behalf  of  the  lessor  (c)  that  the  instrument,  being 

void  as  a  lease,  was  void  altogether,  but  the  Court 

held  that  it  was  admissible  as  an  agreement  for  a 

lease :  pointing  out  that  the  statute  only  made  it  "  void 

at  law  as  a  lease,"  and  not ''  void  to  all  intents  and 


iy)  29  Car.  II.  c.  3. 

(z)  8  &  9  Viot.  c.  106. 

(a)  S.  3. 

(ft)  Parker  ▼.  TattpeU,  2  De  G.  &  J.  559.  570. 

(e)  Relying  on  SirtUton  v.  PeUit,  16  G.  B.  420,  now  overruled. 
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purposes."  This  decision  was  soon  followed  by  one  at 
law  (d),  in  which  it  was  held  that  an  action  for  breach 
of  contract  to  take  a  lease  might  be  founded  on  such 
an  instrument,  for  it  was  said  that  the  words  of  the 
statute  meant  no  more  than  that  the  instrument,  not 
being  under  seal,  should  pass  no  legal  interest  (e). 
From  these  cases  it  will  be  seen  that  the  courts  in- 
cline, now,  to  consider  as  agreements  for  leases  writ- 
ings which,  from  their  ambiguous  wording,  would 
formerly  have  been  treated  as  leases;  and  the  fact 
that  the  parties  have  executed  an  instrument  which, 
as  they  may  be  presumed  to  know,  cannot  take  effect 
as  a  lease,  will  be  looked  upon  as  an  additional  reason 
for  holding  it  to  be  an  agreement  only.  It  is  in  order 
to  assist  the  courts  in  arriving  at  such  a  conclusion 
that  it  is  still  desirable  to  state  in  an  agreement  for  a 
lease  that  it  is  not  intended  to  pass  any  legal  interest. 
Moreover,  the  8  &  9  Vict,  c.  106,  still  leaves  open 
questions  upon  instruments  dealing  with  terms  which 
need  not  be  granted  by  writing,  and  upon  those  under 
seal;  consequently,  the  precaution  above  mentioned 
should  be  specially  observed  when  these  instruments 
are  intended  to  be  agreements  only. 

Intended  lease  Not  ouly  may  an  instrument,  void  as  a  lease  for  a 
opeJate^™*^^  term  over  three  years,  be  treated  as  an  agreement  for 
creutea  yearly  a  leasc,  but  it  may,  in  some  cases,  operate  to  create 
a  tenancy  from  year  to  year.  For  the  effect  of  the 
statutes  which  we  have  been  considering  is  to  give  to 
such  a  lease  the  effect  of  a  lease  at  will ;  and  since, 
ordinarily  speaking,  payment  of  rent  converts  a  ten- 
ancy at  will  into  a  tenancy  from  year  to  year,  such  a 
lease  may,  if  rent  is  paid  under  it,  operate  to  create  a 
tenancy  from  year  to  year  (/),  in  which  case  all  the 


(rf)  Bond  V.  Roslingt  i  K  &  S.  371,  374. 

(e)  And  see  JHdey  y.  MoUett,  33  L.  J.  (G.  P.)  235  ;  Martin  v.  Smith, 
L.  R.  9  Ex.  50. 

{f)  Doey.  Bell,  5  T.  R.  471,  and,  with  notes,  2  Smith,  L.  C.  100.; 
ClayUm  v.  Blakey^  8  T.  R.  3,  and,  with  noteB,  2  Smith,  L.  C.  106. 
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covenants  and  conditions  of  the  lease  will  apply  to  the 
yearly  tenancy  (jg). 

In  treating  of  the  second  part  of  our  subject,  namely,  Leases. 
Leases,  we  will  first  remind  the  reader  that,  under  the 
Statute  of  Frauds  (h),  a  lease  (unlike  an  agreement 
for  a  lease)  cannot  be  made  by  an  agent  unless  the 
latter  be  authorised  in  writing,  and  that  whenever  the 
lease  is  made  by  deed  the  agent  must  be  authorised  by 
deed  (i).  We  will  next,  following  our  former  system 
in  the  case  of  purchase  deeds,  go  through  the  clauses 
of  a  simple  lease  in  its  ordinary  form. 

The  component  parts  of  such  an  instrument  are —  Ordinary  form 
I  St,  The  Premises;   2nd,  The  Habendum;   3rd,  The°^*^^*"®- 
Reddendum ;  4th,  The  Covenants;  and  5th,  The  Tes- 
timonium. 

The  Premises  begin  with  the  Introductory  part  which  The  Premises, 
is  in  the  usual  form,  and  this  is  followed  by  the  names 
of  the  Parties,  who  should  be  fully  described,  as  in  Parties, 
purchase  deeds.     It  was  formerly  a  matter  of  great 
importance  that  every  person  intended   to  take  an 
immediate  estate  or  benefit  in  a  lease  should  be  made 
a  party  to  it,  since  otherwise  he  could  not  sue  on  the 
covenants  contained  in  the  lease.     This,  however,  is 
now   remedied   by   the    Eeal    Property   Amendment  Real  Property 
Act  (/),  which  enacts  (A)  that  under  an  indenture  ^™®°^"^®"* 
executed  after  the  ist  of  October  1845,  an  immediate 
estate  or  interest  in  any  tenement  or  hereditament, 
and  the  benefit  of  a  condition,  or  covenant,  respecting 
any  tenement  or  hereditament,  may  be  taken,  although 
the  taker  thereof  be  not  named  a  party  to  the  said 
indenture.     Ordinary  convenience,  however,  still  makes 

{g)  Bichardton  v.  Oifford,  i  A.  &  £.  52 ;  BeoUt  v.  Sanders,  3  Bing- 
N.  C.  85a 

(h)  29  Car.  n.  c.  3,  8.  I. 

(«)  Berkeley  v.  Hardy,  5  B.  &  C.  355. 

(i )  8  &  9  Vict.  c.  106. 

W  S.  5. 
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desirable  the  insertion  of  the  names  of  all  such  persons 
as  parties  to  the  lease. 


Keoitnis  are,        A  simple  form  of  lease  does  not  require  any  Recitals. 

neceMaiy. ""  Sometimes  when  the  lease  is  made  under  a  power  the 
power  is  recited,  but  this  does  not  appear  to  be  usual  (/) 
although  recommended  by  some  conveyancers  (m).  If 
the  power  is  recited,  care  should  be  taken  to  set  it  out 
literally,  and  whether  it  is  recited  or  not,  the  operative 
part  must  correspond  with  the  wording  of  the  power. 


If  there  are  no  recitals,  the  parties  are  immediately 
followed  by  the  Operative  Part,  which  begins  by  set- 
ting out  the  consideration  for  the  lease.  The  con- 
sideration consists  usually  in  the  rent  to  be  paid,  and 
the  covenants  to  be  observed,  by  the  lessee.  But  it 
inay  be  raised  by  any  benefit  conferred  on  the  lessor 
by  the  lessee,  or  by  any  one  on  his  behalf ;  and  it  often 
consists,  besides  the  rent  and  covenants,  in  the  pay- 
ment of  a  premium,  or  the  execution  of  repairs  or 
improvements  on  the  property  demised.  Next  come 
tlie  words  of  demise  by  which  the  term  is  created. 
The  word  "demise"  is  the  best  for  expressing  the 
fact  that  the  lessor  leases  the  property,  and  is  the  only 
word  which  need  be  employed  for  that  purpose.  But 
any  words  showing  a  clear  intention  to  lease  will  have 
the  same  effect.  The  demise  is  to  the  lessee,  his 
executors,  administrators,  and  assigns ;  for,  as  we 
know,  a  term  of  years  is  personal,  and  not  real,  pro- 
perty. 


Words  of 
demise. 


Parcels. 


Next  come  the  Parcels.  The  general  rules  to  be 
observed  in  framing  parcels  were  referred  to  in  our  last 
chapter,  and  need  not  therefore  be  repeated,  farther 
than  to  remind  the  student  of  the  importance  of  this 
clause  being  accurate,  and  not  containing  more,  either 


(/)  5  Dav.  Con.  1260. 
(m)  2  Piatt  on  Leases,  17. 
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expressly  or  by  implication,  than  is  intended  to  pass, 
whether  as  part  of  the  property  itself  or  as  subsidiary 
to  its  enjoyment.  These  precautions  will  be  especially 
necessary  in  drawing  leases  of  property  which  has 
never  been  demised  before. 

Thus,  in  a  modem  case  (n\  the  demised  property  was 
described  as  ''bounded  on  the  east  and  north  by 
newly-made  streets."  The  piece  of  ground  by  which 
it  was  bounded  on  the  east  was,  at  the  time  of  the 
demise,  and  remained  for  some  years  afterwards,  a 
piece  of  rough  waste  ground,  but  it  was  held  that  its 
description  in  the  lease,  and  on  a  plan  attached,  as  a 
"  street,"  gave  the  lessee  a  right  of  way  over  it  to  the 
demised  premises,  and  so  debarred  the  lessor  from 
letting  it  to  a  third  person  as  building  ground  (p). 
Moreover,  since  leases  sometimes  contain  penalties  for 
altering  the  nature  of  the  property  demised,  care  should 
be  taken  that  no  mistake  is  made  in  this  respect,  since 
the  description  given  in  the  lease  is  presumed  to  be 
correct  unless  proved  to  be  otherwise  (p). 

After  the  parcels  come  any  exceptions  or  reserva- 
tions which  may  be  agreed  upon.  These  vary  with  the 
circumstances  of  each  particular  case,  but  it  may  be 
pointed  out  that  the  two  words  have  entirely  distinct 
meanings,  although  they  are  sometimes  used  indiscrim- 
inately. For  the  word  "  exception  "  is  properly  applied 
to  some  already  existing  part  of  the  property  which,  by 
force  of  the  exception,  does  not  pass  by  the  demise,  and 
the  absolute  ownership  in  which  remains,  therefore, 
with  the  lessor ;  whilst  the  word  "  reservation  "  should 
be  used  to  express  some  new  right  or  easement  over 
the  property,  created  by  the  reservation,  but  taking 
effect  by  way  of  re-grant  by  the  lessee  to  the  lessor. 


(n)  Etpley  v.  Wilkes,  L.  R.  7  Ex.  298. 

(0)  And  see  Roberts  ▼.  KarVf  i  Taunt.  495. 

ip)  Birch  y.  Stephenson,  3  Taunt.  469. 

♦  2  A 
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The  Haben- 
dum. 


The  Kedden- 
dum. 


who  can  therefore  only  use  it  for  the  express  purpose 
for  which  it  was  reserved  (;). 

The  Estate  Clause  was  never  inserted  in  leases :  so 
we  are  now  at  the  end  of  the  premises,  and  come  next 
to  the  Habendum.  The  Habendum  states  the  term 
during  which  the  lessee,  his  executors,  administrators, 
and  assigns  are  to  hold  the  property,  and  the  day  on 
which  the  term  is  to  begin.  This  day  should  be  named 
precisely,  not,  for  instance,  as  the  ist  day  of  March 
"next^"  or  as  "Lady  Day"  in  such  a  year.  For  this 
wording  may  give  rise  to  difficulties  if  there  is  any 
mistake  in  the  date  of  the  lease,  or  delay  in  its  execu- 
tion, or  if  any  question  can  arise  as  to  whether  old  or 
new  style  was  referred  to.  If  no  day  is  named  in  a 
lease  for  the  commencement  of  the  term  it  will  begin 
on  the  date  of  the  lease ;  but  it  may  be  mentioned  that 
an  agreement  which  does  not  specify  the  day  on  which 
the  term  is  to  begin  is  void  altogether  (r). 

Then  follows  the  Reddendum,  which  takes  up  the 
story  at  the  point  where  it  was  left  by  the  habendum, 
and  states  the  rent  which  the  lessee  is  (to  use  the 
common  form)  to  "  yield  and  pay,"  and  the  days  on 
which  it  is  to  be  paid..  Quarterly  payments  are  the 
most  usual,  and  the  reddendum  should  fix  them  with 
reference  to  precisely  named  days  of  certain  months ; 
the  day  on  which  the  first  payment  is  to  be  made 
being  also  expressly  stated.  If  the  property  is  let  at 
a  yearly  rent,  without  specifying  any  particular  mode 
of  payment,  the  lessor  is  only  entitled  to  rent  at  the 
end  of  each  year  (s).  It  is  a  good  plan  to  make  the 
last  payment  payable  in  advance,  before  the  expiration 
of  the  term,  so  as  to  give  the  lessor  the  opportunity 
of  exercising  his  power  of  distress  in  case  this  pay- 


iq)  See  ffamiUon  ▼.  Oraham,  L.  R  2  H.  L.  (Sc.)  166,  168 ;  Wick- 
ham  V.  Hawker,  7  Mee.  A;  W.  63  ;  Proud  ▼.  JBatei,  34  L.  J.  (Ch.) 406. 
(r)  ManfiaU  v.  Berridffe,  19  Ch.  D.  233. 
It)  Coomber  v.  Howard,  I  C.  B.  44a 
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ment  should  not  be  made.  The  reddendum  should  not 
state  to  whom  the  rent  is  to  be  paid,  for  if  rent  is 
reserved  generally  the  law  will  always  carry  it  to  the 
owner  of  the  reversion,  whoever  he  may  be,  after  the 
lessor's  death  (i)',  whilst  an  incomplete  or  mistaken 
reservation  may  give  rise  to  difficulties ;  although  it 
will  as  a  rule  be  regarded  as  a  mere  slip  of  the  pen  by 
the  courts,  who  will,  notwithstanding  such  a  reserva- 
tion, hold  the  rent  to  be  incident  to  the  reversion  (t^). 
The  lease  should  contain  also  a  stipulation,  in  the 
event  of  the  term  being  put  an  end  to  by  the  lessor's 
re-entry,  for  payment  by  the  lessee  of  a  proportion- 
ate part  of  the  rent  for  the  fraction  of  the  current 
quarter  up  to  the  day  of  such  re-entry.  Without  this 
stipulation  the  lessor,  if  he  re-enters  for  a  breach  of 
covenant  before  the  next  day  of  payment,  loses  the 
current  instalment  of  rent,  whilst,  on  the  other  hand, 
he  cannot  enter  after  a  receipt  of  rent>  for  the  receipt 
will  have  been  a  waiver  of  his  right  of  re-entry  (v). 
With  reference  to  the  first  point,  it  has  been  decided 
that  the  Apportionment  Act^  4  &  5  Wm.  IV.,  c.  22, 
does  not  confer  any  right  to  an  apportionment  of  rent 
upon  a  lessor  who  puts  an  end  to  a  lease  by  his  own 
act ;  the  statute  only  applying  to  cases  of  apportion- 
ment between  the  individual  who  was  entitled  to  it 
when  it  began  to  accrue,  and  another  who  has  come 
in  as  a  remainder-man  or  reversioner,  or  otherwise  (w). 
And  the  Apportionment  Act,  33  &  34  Vict,  a  3  5,  does 
not  seem  to  have  made  any  change  in  this  respect 

We  next  come  to  the  Covenants,  beginning  with  The  Cove- 
those  entered  into  by  the  lessee  with  the  lessor.  ""**'• 

These  covenants  are  (i)  to  pay  rent;  (2)  to  pay  Lessee's  coven- 
taxes;  (3)  to  repair;  (4)  to  permit  the  lessor  to  enter *^"^*'' 


(0  2  Piatt  on  Leaees,  18. 

(u)  Saeheperal  v.  Frogat,  2  Lev.  13. 

(v)  5  Dav.  Coil  32. 

(w)  <Mer$kaw  v.  HoU,  12  A.  &  E.  590,  596. 
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Covenant  to 
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and  inspect  the  state  of  repair;  (5)  ^^  repair  upon 
notice  being  given  of  want  of  repair ;  (6)  to  insure ; 
(7)  not  to  use  the  premises  otherwise  than  as  a  private 
dwelling-house,  without  licence;  (8)  not  to  assign 
the  premises,  without  licence ;  and  (9)  to  deliver  up 
the  premises  in  good  repair  at  the  end  of  the  term. 

A  covenant  to  pay  a  fair  rent  is  implied  on  every 
demise,  and  the  reservation  of  rent  in  the  reddendum 
raises  an  implied  covenant  to  pay  the  particular  rent 
reserved,  but  an  additional  express  covenant  to  pay 
the  rent,  on  the  days  and  in  the  manner  previously 
mentioned  in  the  lease,  is  always  inserted  in  order  to 
enable  the  lessor  to  maintain  an  action  of  covenant 
for  non-payment  The  rent  is  sometimes  covenanted 
to  be  paid  without  any  deduction  except  income  tax, 
but  these  last  words  are  entirely  superfluous,  as  the 
legislature  has  already  made  absolutely  void  any  con- 
tract for  payment  of  rent  without  such  deduction  (x). 

The  object  of  the  covenant  for  payment  of  taxes  is 
to  throw  upon  the  lessee  certain  burdens  which  would, 
in  the  absence  of  agreement,  have  to  be  borne  by  the 
lessor.  These  are  the  payment  of  land  tax,  sewers' 
rates,  and  tithe  rent  charge,  and  also  of  all  assessments 
made  in  respect  of  permanent  improvements  done  by 
order  of  a  local  authority,  and  which  assessments  are 
primarily  payable,  under  the  various  Acts  authorising 
the  improvements,  by  the  owners  of  the  adjoining 
premises.  The  ordinary  wording  of  this  covenant  is, 
that  the  lessee  shall  pay  all  future  as  well  as  existing 
taxes,  rates,  assessments,  and  outgoings,  payable 
either  by  landlord  or  tenant  in  respect  of  the  pre- 
mises. The  proper  wording  of  the  covenant  is  a 
matter  of  importance,  since  it  will  be  construed  strictly 
against  the  lessor.  It  should  include  future  taxes, 
&c.,  because,  although  a  general  covenant  to  pay  taxes 


(»)  S  &  6  Vict,  c  35,  s.  73. 
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^ill  probably  include  all  future  taxes  of  the  same  kind 
as  those  covenanted  to  be  paid,  it  will  not  embrace 
any  of  a  different  natura  It  is  also  necessary  to 
specify  "assessments  and  outgoings,"  for  although 
a  covenant  to  pay  taxes  generally  will  include  all 
parliamentary  taxes  (y),  it  will  not  embrace  any  other 
impositions,  although  they  may  be  ordinarily  spoken 
of  as  taxes,  such  for  instance  as  a  sewer's  rate  (2;), 
and  for  these  the  word  '' assessments "  is  required. 
The  covenant  must  also  extend  to  "outgoings,"  for 
it  has  been  held  (a)  that  a  covenant  to  pay  *'  all  taxes 
and  assessments  whatsoever,"  does  not  include  tithe 
rent  charge.  And  it  should  refer  to  taxes,  &c.,  pay- 
able by  "the  landlord,"  as  otherwise  the  lessee  will 
not  be  bound  to  contribute  to  such  expenses  as  the 
cost  of  paving  a  new  street  (6).  The  form  above 
mentioned  will  probably  include  every  kind  of  tax  or 
charge  imposed  on  the  lessor  or  lessee  in  respect  of 
the  premises  including  those  made  on  account  of  per- 
manent improvements  by  order  of  a  local  authority  (c). 
But  it  will  not  preclude  the  lessee  from  recovering 
from  the  lessor  money  paid  by  the  lessee  to  a  local 
authority,  when  an  Act  of  Parliament  has  imposed  a 
duty  in  respect  of  the  premises  on  the  lessor  personally, 
with  power  to  the  local  authority,  if  the  lessor  neglect 
his  duty,  to  perform  it  for  him,  and,  "by  way  of 
additional  remedy,"  to  recover  the  sums  thus  expended 
from  the  lessee  (cC).  But  it  would  seem  that  this 
difficulty  can  be  got  over  by  including  in  the  covenant 
''  burdens,  duties,  and  services,"  as  well  as  taxes,  rates, 
assessments,  and  outgoings  (e). 


iy)  BreweUr  y.  KidgiU,  12  Mod.  167 ;  Afnfidd  v.  Moore,  Ry.  ft  Moa 
246. 

(z)  Palmer  y.  Earith,  14  Mee.  &  W.  428. 

(a)  Jtffrey  y.  NeaU,  L.  R.  6  G.  P.  240. 

(6)  Alhnn  y.  Dickenaonj  9  Q.  B.  D.  632. 

\e)  Thompton  y.  Lapworthf  L.  R.  3  C.  P.  149 ;  Oroue  y.  RaWt  L.  R. 
9  Ex.  209. 

id)  Tidtvfdl  y.  WhUvwrtk,  L.  R.  2  G.  P.  326. 

(e)  See  Payne  v,  Bwridge,  12  Mee.  ft  W.  727  ;  Sweet  y.  Stager,  2  0. 
B.  (N.  S.)  119. 
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Covenant  to 
repair. 


The  next  covenant  is,  that  the  lessee  will,  during 
the  term,  and  without  being  required  so  to  do,  repair, 
maintain,  and  keep,  the  premises  in  good  and  sub- 
stantial repair ;  aqd  this  is  followed  up  by  specifying 
such  particular  kinds  of  repair  as  are  applicable  to  the 
property  demised. 


Effect  of  the 
covenant. 


A  covenant  to  repair  does  not  mean  that  an  old 
building  is  to  be  restored  in  a  renewed  form  at  the 
end  of  the  term,  thus  making  it  of  greater  value  than 
at  the  commencement  of  the  term.  It  only  binds  the 
lessee  to  take  care,  by  keeping  the  premises  as  nearly 
as  possible  in  the  same  condition  as  when  they  were 
demised,  that  they  do  not  suffer  more  than  the  opera- 
tion of  time  and  nature  would  effect  (/).  But  a 
covenant  to  keep  the  premises  in  repair,  binds  the 
lessee,  if  they  are  out  of  repair,  to  put  them  in  repair, 
and  he  cannot  therefore  leave  them  in  bad  repair  be- 
cause they  were  in  that  state  when  he  took  them  (^). 
This  covenant  moreover  binds  the  lessee  to  rebuild 
the  premises  if  they  are  burnt  down  (A),  nor  is  this 
liability  affected  by  the  fact  of  the  lessor's  having 
insured  them,  and  having  received  the  insurance 
money  (t). 


Covenant  to  The  general  covenant  to  repair  without  notice  is 
i^Mv  to  enter  foUowed  by  another,  by  which  the  lessee  undertakes 
and  view  the    ^  permit  the  lessor,  at  all  reasonable  times,  to  enter 

state  of  repair.        *  '  ' 

upon  the  premises  in  order  to  view  their  condition ; 
a  thing  which  the  lessor  could  not  do  without  a  stipu- 
lation to  that  effect  (j).  It  is  also  provided  that  the 
lessor  may  give  notice  in  writing  of  all  defects  and 
wants    of   repair   on    the    premises,    and    the    lessee 


Covenant  to 
repair  on 
notice. 


(/)  (hiUeridge  v.  Munyard,  7  C.  &  P.  129 ;  StafUetf  v.  TowffDod,  3 
Scott,  313. 

[ff)  Payne  v.  Hayne,  16  Mee.  k  W.  541 ;  EatUm  v.  PraU,  33  L.  J. 
(Ex.)  233,  235. 

{h)  BuUock  V.  DomimU,  6  T.  R.  650 ;  Digby  v.  AtkiMon,  4  CainpL  275. 

(t)  Leedt  v.  CkeUham,  i  Sim.  146. 

0)  Barker  v.  Barker,  3  0.  &  P.  557. 
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covenants  that  he  will,  within  a  specified  time  (gene- 
rally three  months),  make  good  all  defects  of  which 
notice  has  been  given.  The  object  of  this  covenant 
is  to  prevent  any  question  arising  under  the  general 
covenant  to  repair,  as  to  what  repairs  are  necessary, 
or  whether  the  lessee  is  using  due  expedition  in 
repairing,  by  enabling  the  lessor  to  specify  the  repairs 
which  he  requires  to  be  done,  and  by  fixing  a  time 
within  which  they  are  to  be  finished.  Care  should 
be  taken  that  the  covenant  to  repair  after  notice  does 
not  restrict  the  general  covenant  to  repair  without 
notice,  and  it  should  therefore  be  contained  in  a 
separate  sentence,  since  those  covenants  only  are  held 
to  be  distinct  which  severally  make  a  distinct  sen- 
tence. Thus  (k),  where  there  was  a  covenant  that  the 
lessee  should  repair  at  all  times  when,  where,  and  as 
often  as  occasion  should  require,  and  at  furthest 
within  three  months  after  notice  of  want  of  repair: 
it  was  held  that  this  sentence  comprised  but  one 
covenant,  and  that  the  lessee  was  not  liable  for  a 
breach  of  it,  unless  he  had  received  notice  of  want  of 
repair.  The  form  given  above  obviates  any  risk  of 
that  kind  (Q. 

This  covenant  is  followed  by  one  to  the  effect  that  Oovenftnt  to 
the  lessee  will  insure  the  premises  in  the  joint  names  ""'*"• 
of  the  lessor  and  of  the  lessee;  that  he  will,  if  re- 
quired, produce  the  insurance  policy  and  the  various 
receipts  for  premiums,  and  will,  in  case  of  fire,  lay  out 
the  insurance  moneys  in  rebuilding  the  premises.  By 
this  means  the  lessor  obtains  a  security  that  the  pre- 
mises will  be  rebuilt  which  is  additional  to,  and  pre- 
sumably more  effectual  than,  that  which  he  has  under 
the  lessee's  covenant  to  repair;  and  its  insertion  is 
therefore  a  matter  of  common  form. 


{k)  ScrMfaU  v.  Tutor,  7  Taunt  385. 

{D  Qee  Doe  Y.  Mew,  4  B.  ft  C.  606 ;  Ba^  ▼.  Le  Oroe,  4  C.  B. 

(N.  a)  537. 
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Covenant  not        Where  the  premises,  or  part  of  them,  consist  of  a 
***  ^^foASr  dwelling-house,  it  is  usual  to  insert  a  covenant  that 


mues 


And  not  to 
aasign  or  an 
derlet. 


tnSe,^  ^^  *^^  ^^®  lessee  will  not  use  the  house  for  purposes  of  trade 
or  business,  or  otherwise  than  as  a  private  dwelling- 
house,  without  the  licence  of  the  lessor,  his  heirs  or 
assigns ;  and  also  that  he  will  not,  without  such 
licence,  assign,  or  underlet,  the  whole  or  any  part  of 
the  premises.  The  general  restriction  against  cfiurry- 
ing  on  trade  appears  to  be  preferable  to  a  form  saying 
that  particular  kinds  of  business  are  not  to  be  carried 
on  without  licence,  or  one  restraining  "  offensive " 
trades  only.  For  such  clauses  often  give  rise  to  dis- 
putes (m),  whereas  the  general  prohibition  allows  the 
lessor  to  exercise  his  judgment  upon  each  application 
made  to  him,  and  in  that  case  his  rights  under  the 
covenant  will  not  be  limited  by  any  consideration  as 
to  the  nature  of  the  trade  or  business  proposed  to 
be  carried  on  (n).  It  may  be  added  that  the  word 
*'  business  "  includes  keeping  a  school  (o). 


As  to  under 
letting. 


The  covenant  against  assignment  should,  if  in- 
tended to  prohibit  under-letting,  be  expressly  worded 
to  that  effect,  for  a  covenant  merely  not  to  assign  or 
put  away  the  lease  or  the  premises,  does  not  prevent 
the  lessee  from  making  an  underlease  of  part  of  the 
term  (j)) ;  although  an  underlease  of  the  whole  terjn 
amounts  to  an  assignment  (q),  A  covenant  not  to 
assign  is  not  broken  by  the  deposit  of  a  lease  by  way 
of  security  for  money  lent,  since  this  is  not  a  parting 
with  the  legal  interest  (r),  nor  by  giving  a  warrant  of 
attorney  to  confess  judgment  in  an  action,  although 
the  result  may  be  that  the  lease  is  taken  in  execution 


(m)  See  u  to  this  Doe  y.  Bird,  2  A.  &  E.  161 ;  Jones  v.  Thome,  1  B. 
ft  C.  715  ;  QvUeridge  ▼.  Munyard,  7  G.  &  P.  129 ;  Harrison  y.  Good, 
L.  R.  II  £q.  338. 

(n)  Mocker  v.  FoundUng  Hospital,  i  Yes.  ft  B.  186. 

(o)  Doe  y.  Keding,  i  Mau.  ft  SeL  95,  100. 

Ip)  Crusoe  y.  Bughy,  3  VJTil.  234 ;  Einnerdey  y.  Orpe,  I  'Dong.  56. 

Iq)  Beardman  v.  Wilson,  L.  R.  4  C.  P.  57. 

(r)  Doe  Y.  Hogg,  4  Dow.  ft  Ry.  226 ;  £x  parte  Cocks,  2  Deac  14. 
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and  sold  (s),  for  the  coyenant  does  not  apply  to  an  in- 
voluntaiy  alienation  by  operation  of  law  (t).  But  it  is 
broken  by  an  assignment  by  one  joint-tenant  to  another, 
since,  although  it  relates  to  the  estate  of  all  the  joint- 
tenantSy  it  necessarily  involves  the  interest  of  each  (u). 

The  lessee's  covenants  terminate  by  a  general  under-  Covenant  to 
taking  on  his  part  that  he  will,  at  the  end  of  the  g^^p^,^.*^ 
term,  deliver  up  the  premises  in  good  repair,  and  in 
such  a  condition  as  shall  be  consistent  with  the  due 
performance  of  his  covenants. 

These  covenants  are  followed  by  a  very  important  Proviso  for  Re- 
clause,  which  is  known  as  the  Proviso  forEe-entry.  ®^*'^' 
This  is  to  the  effect  that  whenever  any  part  of  the  rent 
shall  have  been  in  arrear  for  (generally)  three  weeks, 
whether  the  same  shall  have  been  legally  demanded  or 
not,  or  whenever  the  lessee  shall  commit  a  breach  of 
any  of  his  covenants,  the  lessor  may  re-enter  upon  the 
premises,  and  that  thereupon  the  term  granted  shall 
absolutely  determine. 

The  proviso  should  particularly  state  that  the  re- 
entry may  be  made  whether  the  rent  has  been  legally 
demanded  or  not,  for  this  wording  enables  the  lessor 
to  re-enter  for  non-payment  of  rent  without  any  de- 
mand for  rent  (v),  and  it  also  avoids  the  common  law 
niceties  which  were  formerly  requisite  in  making  a  re- 
entry for  non-payment,  and  which  still  apply  (w),  in 
the  absence  of  such  a  stipulation,  unless  there  is  a 
half-year's  rent  due,  and  no  sufficient  distress  can  be 
found  upon  the  premises  (x), 

(f)  Doe  V.  Carter,  8  T.  R.  57. 

it)  Croft  V.  Lwnley,  6  H.  L.  C.  672. 

(tt)  Varley  v.  Coppard,  L.  R  7  C.  P.  505,  507. 

(v)  Doe  v.  Matteri,  2  B.  ft  C.  49a 
•    (w)  2  PlAtt  on  Leasee,  341. 

(x)  See  4  Greo.  II.  c.  28,  8.  2 ;  15  &  16  Vict  c.  76,  8.  210 ;  and  Doe 
▼.  Alexander,  2  Mau.  ft  Sel.  525  ;  Doe  v.  WUeon,  5  B.  ft  Aid.  363  ;  PhU 
Uppt  V.  Bridge,  L.  R.  9  C.  P.  48,  49  note  (2). 
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The  grounds  on  which  a  lessor  will  be  held  to  have 
lost  his  right  to  enforce  a  forfeiture  and  also  the 
restrictions  imposed  on  the  exercise  of  his  right  bj 
the  Conveyancing  Act,  1881  (y),  have  been  already 
discussed  in  our  chapter  on  estates  for  years.  We  will, 
therefore,  only  add  here,  with  reference  to  another 
clause  in  the  lease,  that  a  notice  requiring  a  lessee  to 
repair  within  a  certain  (named)  time,  prevents  the 
lessor  from  re-entering  until  after  the  expiration  of 
that  time  (2;) ;  although  the  case  is  otherwise  when  the 
notice  requires  him  to  repair  "  forthwith "  (a). 


Lewor's 
o.ovenant 
for  quiet  en- 
joyment. 


The  proviso  for  re-entry  is  followed  by  a  covenant 
on  the  part  of  the  lessor,  that  the  lessee  and  his  repre- 
sentatives shall,  provided  that  they  pay  the  rent  and 
observe  the  covenants  mentioned  in  the  lease,  peaceably 
enjoy  the  premises  without  any  interruption  by  the 
lessor,  his  heirs,  or  assigns,  or  any  person  lawfully 
claiming  through  him  or  them.  It  will  be  noticed 
that  this  is  not  an  absolute  covenant  for  quiet  enjoy- 
ment, and  it  should  always  be  inserted  in  the  lessor's 
interest;  for,  in  the  absence  of  any  covenant,  the 
lessor  will  be  presumed  to  have  given  an  absolute 
covenant  for  quiet  enjoyment  (6),  and  will  thus  be 
liable  for  the  acts  of  persons  claiming  adversely  to  him 
(c),  whereas  the  qualified  covenant  saves  him  from 
any  risk  of  this  kind  (d).  It  is  to  be  observed  that 
the  covenant  for  quiet  enjoyment,  whether  in  a  purchase 
deed  or  in  a  lease,  does  not  enlarge  or  increase  the 
rights  granted  by  the  previous  part  of  the  deed.  Its 
only  effect  is  that  an  additional  remedy,  namely,  an 
action  for  damages,  is  given  if  the  lessee  cannot  get^ 


(y)  44  ft  45  Vict.  c.  41,  ■.  14. 
(z)  The  ▼.  Meux,  4  B.  ft  C.  606. 
(a)  £oe  V.  Paine,  2  Gamp.  520. 
(6)  Noket^  Case,  4  Repi  80b. 

(c)  Bandy  v.  CaHwrigkt,  22  L.  J.  (Ex.)  285  ;  Hail  v.  City  of  Lomdtm 
Brewery  Co,  31  L.  J.  (Q.  B.)  257. 

(d)  Line  ▼.  Siepkeium,  4  Bing.  N.  C.   678;  Stanley  ▼.  ffayei,  3 
Q.  B.  105. 
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or  is  deprived  of,  anything  which  has  been  previously 
professed  to  be  granted  or  demised  (e). 

The  deed  concludes  with  the  ordinary  Testimonium,  TheTeati- 
which  should,  if  there  is  no  counterpart,  be  signed  by  ™®***^*™* 
both  the  lessor  and  the  lessee ;  but  it  is  more  usual  to 
have  a  counterpart,  in  which  case  the  lease  is  signed 
by  the  lessor,  and  the  counterpart  by  the  lessee.  Both 
instruments  should  be  properly  attested,  and  the  lease, 
if  made  of  land  belonging  to  a  married  woman,  but 
not  settled  to  her  separate  use,  must  be  duly  acknow- 
ledged by  her.  If  there  is  any  inconsistency  between 
the  lease  and  the  counterpart,  the  former  must,  in 
general,  prevail ;  but  if  there  is  a  manifest  error  in  the 
lease,  the  counterpart  may  be  made  use  of  in  order  to 
correct  it  (/). 

We  may  conclude  these  remarks  by  calling  atten- statutory  pro- 
tion  to  an  Act  of  Parliament,  passed  with  the  object  le!^.  ^ 
of  shortening  the  ordinary  form  of  leases,  but  remark- 
able chiefly  on  account  of  its  utter  failure  to  carry  out 
that  object.     This  Act  is  the  8  &  9  Vict.,  c.  124, 8&9Viot.  0. 
entitled  ''An  Act  to  Facilitate  the  Granting  of  Certain  '^ 
Leases."     It  contains   in   the  schedule  two  parallel 
columns,  in  one  of  which  are  the  ordinary  clauses  of 
a  lease  as  drawn  by  conveyancers,  whilst  in  the  other 
are  as  many  marginal  notes,  each  relating  to  a  separate 
clause.     The  Act   gives   to  each  marginal  note  the 
effect  of  its  corresponding  clause,  but  these  notes  are 
too  concise  to  give  sufficient  information  to  an  ordi- 
nary person  looking  at  a  lease  so  drawn,  in  order  to 
ascertain  his  rights  or  obligations  under  it  (g),  and  the 
Act  appears  to  be  very  seldom  made  use  of. 

■ 

(t)  Leech  V.  St^^weder,  L.  R.  9  Ch.  463,  474. 
(/)  Burehell  v.  Clarlre,  2  C.  P.  D.  86. 
{Sf)  See  alBo  Dart.  V.  k  P.  505. 
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CHAPTER  V. 


OF  MORTGAGE  DEEDS. 


gage 
Freeholds. 


Leaaeholda. 


We  come  next  to  the  consideration  of  the  ordinary 
form  of  a  mortgage  deed  of  land.  This,  as  we  have 
noticed  already,  consists  essentially  of  a  conveyance 
of  the  mortgaged  property  to  the  mortgagee,  with  a 
proviso  for  its  reconveyance  when  the  debt  secured 
by  it  is  paid  off.  It  contains,  in  addition,  various 
other  clauses  which  are  necessary  to  give  complete- 
Form  of  mori-  uess  to  the  transaction.  Where  the  subject  of  the 
mortgage  is  a  freehold  estate  in  land,  the  conveyance, 
ordinarily,  takes  the  form  of  an  absolute  grant  of  it, 
subject  to  the  proviso  for  redemption.  On  a  mortgi^ 
of  leaseholds,  it  is  open  to  the  mortgagee  to  take  either 
an  assignment  of  the  whole  term  for  which  the  pro- 
perty is  held  by  the  mortgagor  or  else  a  lease  for  a 
period  a  day  short  of  the  whole  term.  A  question 
as  to  which  plan  is  the  better  can  only  be  answered 
by  reference  to  the  circumstances  of  each  case.  Gene- 
rally speaking,  if  the  covenants  in  the  lease  are  not 
onerous,  the  mortgagee  had  better  take  an  assignment 
of  the  whole  term,  as  he  thus  gets  the  whole  legal 
interest  in  it  vested  in  himself  (which  is  an  advantage 
if  he  has  to  sell  the  property),  and  also  obviates  any 
risk  of  the  lease  being  forfeited  by  the  mortgagor's 
dealings  with  the  reversion.  On  the  other  hand,  the 
mortgagee,  if  he  takes  an  assignment  of  the  whole  term, 
and  even  though  he  never  enters  into  possession  of 
the  property,  becomes  liable  to  the  lessor  on  all  the 
covenants  contained  in  the  lease ;  since  he  who  takes 
an  estate,  must,  without  reference  to  his  object  in 
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taking  it,  bear  all  burdens  incident  thereto  (a).  And 
since  the  mortgagee  escapes  this  liability  by  taking  a 
sub-lease  only  (b),  this  latter  plan  is  preferable  where  the 
rent  of  the  mortgaged  premises  is  more  than  nominal, 
or  where  the  covenants  are  stringent  or  burdensome. 
The  last  day  of  the  term  is  in  such  case  held  by  the 
mortgagor  in  trust  for  the  mortgagee,  but  subject  to  the 
same  equity  of  redemption  as  the  rest  of  the  term. 

Since'  copyholds  do  not  pass  by  deed,  a  mortgage  Copyholds, 
of  them  takes,  in  the  first  place,  the  form  of  a  cove- 
nant by  the  mortgagor  that  he  will,  immediately  after 
the  execution  of  the  mortgage  deed,  surrender  them 
to  the  lord  of  the  manor  to  the  use  of  the  mortgagee. 
This  is  followed  by  the  formal  surrender,  which  is 
duly  entered  on  the  manor  roUs,  but  expressed  to  be 
subject  to  a  condition  that  on  payment  by  the  mort- 
gagor, on  a  specified  date,  of  all  sums  secured  by  his 
covenants  in  the  mortgage  deed  (and  to  which  we  will 
refer  presently)  the  surrender  shall  be  void  and  of  no 
effect  (c).  The  mortgagee  has  not  a  legal  title  to  the 
copyholds  unless  they  are  thus  surrendered  to  him ; 
and  cannot,  therefore,  safely  part  with  his  money 
until  the  surrender  is  made,  since,  up  to  that  time, 
he  is  liable  to  be  postponed  to  any  subsequent  pur- 
chaser for  value  who  has  obtained  a  surrender  without 
notice  of  the  earlier  mortgage  (d).  This  conditional 
surrender,  as  it  is  called,  leaves  the  mortgagor  tenant 
of  the  manor  (e),  but  prevents  him  from  dealing  with 
the  property  to  the  prejudice  of  the  mortgagee,  whilst 
it  has,  at  the  same  time,  the  advantage  of  freeing  the 
mortgagee  from  any  liability  to  the  lord  of  the  manor, 
who,  having  the  tenancy  "  full "  already,  has  no 
further  claims  in  respect  of  it     The  mortgagee  must, 

(a)  WiUiaiM  ▼.  Boicmquet,  I  Brod.  &  B.  238 ;  oYerrnlmg  EaUm  v. 
JaqueB,  2  Doug.  455. 

(6)  HaLford  v.  Hatck,  i  Doug.  183. 
\e)  2  Dav.  Con.  408. 

(d)  OxwiiK  V.  Plummer,  2  Ver.  636. 

(e)  Doe  V.  Wroott  5  East,  132. 
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The  mortgage 
deed. 


Introduoiory 
Part. 

Beciiali. 


liowever,  be  admitted  a  tenant  of  the  manor  if  he 
wishes  to  realise  his  security  by  a  sale  of  the  pr(>- 
perty  (/).  We  may  add  here  that  if  the  mortgage  is 
paid  off,  an  entry  of  its  satisfaction,  made  on  the 
manor  roUs,  is  sufficient  to  restore  the  mortgagor  to 
his  original  position  (g). 

Having  premised  thus  much,  we  will,  pursuing  our 
system  in  other  cases,  go  through  the  various  clauses 
of  an  ordinary  mortgage  deed  of  freeholds  in  fee- 
simple,  adverting,  when  necessary,  to  the  differences 
between  such  clauses  and  those  of  a  mortgi^e  deed 
which  deals  with  leaseholds,  or  with  copyholds. 

The  introductory  part  of  the  deed  conforms  to 
the  rules  which  govern  the  corresponding  portion  of 
a  purchase  deed,  as  do  also  the  recitals  (A),  except 
that  the  last  introductory  recital,  when  inserted,  con- 
sists of  a  statement  of  the  agreement  for  a  loan, 
subject  to  its  repayment  being  secured  in  the  manner 
to  be  described  in  the  deed. 


First  Witness- 
ing Part. 


Next  comes  the  first  Witnessing  Part  This  con- 
sists more  generally,  though  by  no  means  universally, 
of  a  covenant  by  the  mortgagor  which,  referring  to, 
and  acknowledging  the  receipt  of,  the  sum  lent, 
promises  that  in  consideration  thereof  the  mortgagor 
or  his  representatives  will,  on  a  specified  day  (usually 
six  calendar  months  from  the  date  of  the  deed),  pay 
to  the  mortgagee,  his  executors,  administrators,  or 
assigns,  the  same  sum,  with  interest  in  the  mean 
time  at  a  given  rate  per  cent»  We  have,  in  our  chapter 
on  an  equity  of  redemption,  seen  the  advantages  gained 
by  inserting  this  covenant,  which  makes  the  mort- 
gagee a  specialty  creditor  of  the  mortgagor ;  a  position 
which  he  would  not  hold  otherwise,  since  the  implied 

(/)  See  Plaek  v.  Downing  CdUegt,  13  C.  B.  945. 
Jg)  Scriv.  CJop.  100. 

(A)  As  to  the  oonstniction  put  on  redtals  in  »  mortgage  deed   see 
Frane'u  v.  Minton,  L.  R.  2  C.  P.  543. 
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contract  for  repayment  arising  out  of  the  loan  raises 
a  simple  contract  debt  only  (t). 

Then  follows  the  second  Witnessing  Part.  This  Second  Wit- 
corresponds  to  the  operative  part  of  a  purchase  deed,  '^®"*°*  *'"'• 
and  contains  the  words  which  convey  the  mortgaged 
property,  by  grant  or  by  demise  or  assignment,  accord- 
ing aa  it  is  freehold  or  leasehold,  to  the  mortgagee,  his 
heirs  and  assigns,  or  to  him,  his  executors,  adminis- 
trators, and  assigns.  If  the  property  is  copyhold,  the 
words  of  conveyance  find  a  substitute  in  the  covenant 
for  surrender  previously  mentioned.  The  mortgagor, 
where  the  deed  is  made  after  the  Conveyancing  Act, 
1 88 1,  came  into  operation,  is  expressed  to  convey  as 
mortgagor;  with  the  result  that  covenants  for  title 
by  him  are  implied,  which  are  nearly  the  same  as 
those  implied  on  a  conveyance  by  a  beneficial  owner, 
but  differ  in  one  respect,  namely,  that  whereas  the 
implied  covenants  by  an  ordinary  vendor  only  relate 
to  the  acts  of  himself,  and  of  persons  through  whom 
he  claims  otherwise  than  by  purchase,  and  of  those 
who  claim  under  him,  a  mortgagor's  covenants  con- 
tain no  such  limitation,  but  are  without  any  qualifica- 
tion whatever  (J),  The  conveyance,  however,  whatever 
its  form  may  be,  is  made  subject,  in  the  case  of 
freeholds  or  leaseholds,  to  a  proviso  for  redemption 
on  repayment  of  the  sum  advanced ;  and  in  the  case 
of  copyholds,  to  a  condition  for  making  void  the  sur- 
render, corresponding  with  the  proviso  for  redemption. 

After  the  operative  part  come  the  Parcels,  which  Parceli. 
are  described  in  the  usual  way.     These  are  followed 
by  the  Habendum,  which  limits  the  mortgagee's  estate.  Habendum, 
according  to  the  nature  of  the  mortgaged  premises,  and 
subject  to  the  proviso  for  redemption  which  immedi- 
ately follows. 

(0  Taiu  ▼.  A9Um,  4  Q.  B.  182 ;  Isaacson  v.  ffarwoodf  L.  R.  3  Ch. 
225. 

ij)  44  &  45  Vict.  c.  41,  8.  7. 
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The  Proviso  for  Bedemption  in  modem  practice 
takes  the  form  of  an  agreement  that  if  the  mortgagor 
or  those  claiming  under  him  shall,  on  the  day  already 
fixed  by  his  covenant  for  payment  of  the  principal 
and  current  interest^  pay  those  sums  to  the  mortgagee, 
his  executors,  administrators,  or  assigns,  then  the  mort- 
gagee will  re-convey  the  property  to  the  mortgagor, 
his  heirs,  or  assigns.  This  covenant,  it  will  be  noticed, 
provides  for  repayment  of  the  mortgage  money  to  the 
mortgagee  or  his  personal  representatives,  whilst  the 
mortgaged  estate  is,  when  re-conveyed,  to  go  to  those 
persons  to  whom  it  would  have  belonged  had  there 
been  no  mortgage,  that  is,  to  the  mortgagor  and  his 
heirs. 


Mortgage  The   personal    representatives    of    the   mortgagee 

^yfa>b™o  per-  should  be  designated  as  those  who  are  to  receive  the 
•entatives^of  i^o^^gage  money,  since  a  mortgage  even  in  fee  is 
the  mortgagee,  edways  considered  personal  assets  of  the  mortgagee, 
and  it  is  therefore  inconsistent  to  introduce  words 
which  may  seem  to  give  his  real  representatives  a  right 
to  the  mortgage  money.  But  it  does  not  appear  that 
any  mistake  of  this  kind  would  be  of  essential  import- 
anca  For  it  has  been  decided  (k) — where  the  mort- 
gagee has  died  before  the  day  fixed  for  payment — 
that  if  no  person  besides  himself  has  been  named  as 
the  recipient  of  the  mortgage  money,  his  personal 
representatives  alone  are  entitled  to  take  it ;  and  that 
if  the  proviso  is  for  re-payment  to  the  mortgagee's 
heirs  or  his  personal  representatives,  the  mortgagor,  if 
he  redeems  after  the  day  fixed  for  that  purpose,  can 
pay  his  money  to  the  personal  representatives  only ; 
although  if  he  comes  on  the  precise  day  he  may  pay 
it  either  to  them  or  to  the  heir,  who  will,  however,  in 
that  case,  be  considered  a  trustee  for  them  (l) ;  as  he 
will  be,  also,  if  the  mortgagee  and  his  heirs  have  alone 

(k)  Thomborovgh  v.  Baker ^  3  Swan.  628,  and,  with  notes,  2  L.  C. 
1046. 
(0  KendaU  ▼.  Micjldd,  Barnard.  46,  5a 
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been  named  as  the  persons  to  whom  payment  is  to  be 
made. 

A  question  of  more  importance  may  arise  if  the  Re-conyeyanoe 
proviso  for  the  re-conveyance  of  the  mortgaged  premises  ^g^^  MtLte. 
would,  if  literally  carried  out,  alter  the  devolution  of 
the  equity  of  redemption. 

If  it  is  intended  to  transfer  the  beneficial  owner- 
ship of  the  equity  of  redemption  from  the  person  en- 
titled to  the  beneficial  ownership  of  the  estate  at  the 
time  of  the  mortgage,  or  to  vary  his  rights  in  any 
way,  a  full  recital  of  this  intention  should  be  inserted 
in  the  deed  (m),  for  a  mere  change  in  the  ordinary 
wording  will  not  be  sufficient  for  this  purpose  (n). 
But  of  course,  if  no  change  in  this  respect  is  intended, 
care  should  be  taken  to  avoid,  as  far  as  possible,  any 
language  which  may  seem  to  indicate  an  intention  of 
change.  And  this  precaution  is  the  more  necessary 
since  it  is  now  settled  (0),  contrary  to  the  opinion  for- 
merly prevalent,  that  the  absence  of  a  recital  is  not, 
of  itself,  sufficient  to  preclude  the  person  in  whose 
favour  such  a  change  would  appear  to  have  been  made 
from  relying  on  the  wording  of  the  deed,  in  support 
of  his  claim  (p). 

The  proviso  for  redemption  is  followed  by  a  cove-  Covenant  for 
nant  by  the  mortgagor  that  if  the  principal  sum  lent,  ffterSS.  ^ 
or  any  part  of  it,  shall  remain  unpaid  after  the  day 
fixed  for  payment  he  will,  so  long  as  it  remains  un- 
paid, pay  interest  on  it  at  a  specified  rate.  The  cove- 
nant shjuld  also  name  the  days  on  which  such  interest 
is  to  be  paid ;  these  being  usually  arranged  so  as  to 
secure   half-yearly  payments.     Here,  too,   should   be 

(m)  Ck).  Litt.  2o8»,  note  (i). 

(n)  Stan^ld  y,  BaUam,  29  L.  J.  (Ch.)  173  ;  Hastings  ▼.  Astley,  30 
"BeAV.  260. 

(0)  Jackson  V.  Innes,  i  Bli.  104. 

(p)  See  EddlesUm  ▼.  (JUlins^  3  De  G.  M.  &  G.  I  ;  Atkinson  v.  Smilk^ 
3  De  G.  &  J.  186. 
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inserted  any  proviso  which  may  have  been  agreed 
upon  for  reduction  of  the  rate  of  interest,  on  punctual 
payment  of  the  sums  secured  by  the  last-mentioned 
covenant  The  covenant  for  payment  of  interest  at  a 
higher  rate,  followed  by  a  proviso  for  reducing  that 
rate,  is  a  circuitous  method  of  imposing  a  penalty  on 
the  mortgagor  if  he  does  not  pay  his  interest  regularly. 
This  object  cannot  be  effected  directly,  owing  to  the 
somewhat  unsatisfactory  doctrine  of  equity  which  treats 
a  proviso  that  the  rate  of  interest  shall  be  increased 
in  default  of  punctual  payment  as  a  penalty  to  be  re- 
lieved against.  Thus,  in  an  early  case  (j),  a  proviso 
raising  the  rate  of  interest  from  £i  per  cent,  to  £$ 
I  OS.  per  cent,  per  annum,  if  the  interest  were  not  paid 
within  two  months  from  the  time  fixed  for  payment, 
was  set  aside,  although  the  interest  was  greatly  in 
arrear.  And  the  Court  decreed  payment  at  the  lower 
rate  without  allowing  the  mortgagee  anything  on 
account  of  the  delay  in  payment,  notwithstanding  that 
the  decision  was  founded  upon  the  principle  that  such 
a  proviso  was  a  penalty  to  be  relieved  against,  and  that 
such  relief  is,  ordinarily,  given  only  to  a  person  making 
full  recompense  in  respect  of  the  act,  or  neglect,  for 
which  the  penalty  was  imposed.  But  both  in  that  and 
in  other  cases  (r)  the  Court  has  approved  of  covenants 
for  payment  of  interest  at  a  certain  rate  which  is  to 
be  reduced  if  the  interest  be  paid  punctually,  although, 
as  observed  by  the  editor  of  Vernon's  Reports  («), 
the  agreement  of  the  parties  seems  to  be  the  same  in 
either  case,  and  whether  interest  is  to  be  reduced  on 
compliance  with  the  times  of  payment,  or  advanced  in 
default  thereof,  seems  to  be  only  a  difference  in  ex- 
pressing one  and  the  same  thing. 


{q)  Strode  v.  Parker y  2  Ver.  316  ;  and  see  ffoUa  ▼.  TTue,  2  Ver.  289 ; 
NichoUs  V.  Maynard,  3  Atk.  519. 

(r)  Slanliope  v.  Manners^  2  Eden.  196;  Wayne  v.  Lewin,  25  L.  T.  264: 
and  see  Herbert  v.  Salisbury  Ry.  Co.,  L.  R.  2  £q.  221,  224. 

(f)  2  Ver.  317. 
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In  some  of  the  older  cases  it  was  held  that  a  pro- 
viso  in  a  mortgage  deed  that  any  interest  not  paid 
within  a  specified  time  should  be  treated  as  principal 
and  carry  interest  could  not  be  enforced ;  the  rule  at 
that  time  being  that  no  agreement  entered  into  at  the 
time  of  the  mortgage  could  turn  future  interest  into 
principal,  but  that  to  make  interest  into  principal  it 
was  necessary  that  interest  should  be  first  due,  and 
then  an  agreement  concerning  it  might  turn  it  into 
principal  (t).  This  rule,  however,  was  founded  upon  the 
then  existing  laws  which  prevented  interest  from  being 
charged  beyond  certain  rates,  and  since  these  laws  have 
been  repealed  there  is  no  objection  to  interest  in  arrear 
carrying  interest  if  the  parties  chose  to  make  a  bargain 
to  that  effect  (u).  And  in  a  case  decided  in  Upper 
Canada  (where  the  law  relating  to  mortgages  is  much 
the  same  as  in  this  country),  a  stipulation  in  a  mort- 
gage deed  that  the  interest  should  be  at  the  rate  of 
£S  per  cent,  per  annum,  up  to  a  certain  day ;  and  that 
if  the  principal  was  not  paid  on  that  day  the  rate  of 
interest  should  be  raised  to  ;f  12  per  cent,  per  annum, 
was  held  to  be  not  a  penalty  but  a  valid  agreement  (v). 
A  mortgagee  cannot,  however,  charge  interest  on 
interest  in  arrear  unless  he  has  stipulated  for  it  (w),  or 
unless  a  contract  to  pay  such  interest  can  be  implied 
by  the  course  of  dealing  between  the  parties,  or  from 
some  trade  custom.  By  the  custom  of  bankers,  com- 
pound interest  is  charged  on  overdrawn  accounts,  and 
this  custom  holds  good  although  a  banker  may  have 
taken  a  mortgage  of  land  as  a  collateral  security  for  the 
balance  of  an  account,  for  in  that  case  the  mutual  rela- 
tion of  the  parties  is  still  that  of  banker  and  customer 
(jc).  Where,  however,  a  mortgage  is  given  by  a  cus- 
tomer to  his  banker  for  a  fixed  sum,  and  not  by  way 


(0  OMulton  V.  Yarmouth,  Salk.  448. 
(u)  Ctarhson  v.  Henderson,  14  Ch.  D.  348. 
{v)   Waddell  ▼.  AtcCoU,  14  Grant,  211. 
(to)  Parker  v.  Butcher,  L.  R.  3  Eq.  762. 
{z)  Rufford  V.  Bishop,  5  Husb.  346. 
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of  collateral  security  for  the  running  balance  of  his 
account,  the  banker  cannot  include  that  sum  in  the 
banking  account,  and  charge  compound  interest  upon 
it  (y),  for,  as  regards  it,  the  parties  occupy  the  position 
of  mortgagor  and  mortgagee  respectively. 

DeoUration  Where  the  mortgage  money  was  advanced  by  trus- 

teusteOT.  ^       t®®s  it  ^^  necessary  until  lately  to  insert  at  this  point 
a  declaration  that  it  belonged  to  them   on  a  joint 
account  in  equity  as  well  as  at  law :  and  that,  conse- 
quently, the  survivor  should  remain  entitled  in  equity, 
as  well  as  at  law,  to  the  sums  secured  by  the  mortgage 
deed.      The  reason  for  this  was  that  the  courts  of 
equity  assumed,  in  the  absence  of  a  distinct  statement 
to  the  contrary,  that  where  two  or  more  people  lent 
money  jointly,  it  could  not  have  been  their  intention 
that  the  right  to  it  should  belong  exclusively  to  the 
survivor,  but  that,  although  they  took  a  joint  security, 
each  meant  to  lend  his  own  money,  and  to  take  back 
his  own  (z).     But  now  the  Conveyancing  Act,  1881, 
has  enacted  (a)  that  where  the  mortgage  money  is  ex- 
pressed to  be  advanced  by  or  owing  to  more  persons 
than  one  out  of  money  belonging  to  them  on  a  joint 
account,  or  where  the  mortgage  is  made  to  them  jointly 
and  not  in  shares,  the  mortgage  money  for  the  time 
being  due  to  those  persons  on  the  mortgage  shall  be 
deemed  to  be  and  remain  money  belonging  to  those 
pei*sons  on  a  joint  account  as  between  them  and  the 
mortgagor ;  and  the  receipt  in  writing  of  the  survivors 
or  last  survivor  of  them,  or  of  the  personal  represen- 
tatives of  the  last  survivor,  shall  be  a  complete  dis- 
charge for  all  money  for  the  time  being  due,  notwith- 
standing any  notice  to  the  payer  of  a  severance  of  the 
joint  account. 

It  is  not  desirable  to  state  in  the  mortgage  deed 

{y)  Mosae  v.  SaU,  32  Beav.  269. 

<z)  Per  Sir  R.  Arden,  M.  R.  3  Ves.  631. 

(a)  44  &  45  Vict.  c.  41,  8.  61. 
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that  the  money  lent  is  trust  money,  for  that  would 
have  the  disadvantage  of  affecting  every  person  deal- 
ing with  the  property  with  notice  of  the  trust,  whilst 
the  advantage  arising  from  the  rule  that  an  acknow- 
ledgment of  title  by  one  of  several  mortgagees  who 
appear  on  the  face  of  the  mortgage  deed  to  be  both 
joint-tenants  and  trustees,  does  not  keep  alive  the 
mortgagor's  right  of  redemption  (6),  is  too  remote  to 
be  of  much  value. 

If  the  property  consists  of  buildings,  the  mortgagor  Covenant  to 
sometimes  enters  into  covenants  to  repair,  and  to  allow  ^^^^^' 
the  mortgagee  to  enter  and  view  the  state  of  repair, 
similar  to  those  contained  in  leases.  He  should  also 
covenant  to  insure  all  buildings  and  fixtures  on  the 
property ;  to  keep  them,  so  long  as  the  mortgage  lasts, 
insured  for  an  amount  equal  at  least  to  that  of  the 
sum  lent;  and  to  apply  all  moneys  which  may  be 
received  under  such  insurance  in  repairing  any  part  of 
the  premises,  or  fixtures,  which  may  be  destroyed  by 
fire.  The  mortgagee  has,  even  without  this  proviso, 
a  right  to  insist  upon  money  received  under  the  insur- 
ance being  laid  out  in  repairing  the  mortgaged  houses 
or  buildings  damaged  or  destroyed  by  fire  (c),  but  he 
cannot,  in  the  absence  of  agreement,  compel  the  appli- 
cation of  such  money  to  the  repair  of  fixtures  remov- 
able by  a  tenant  (d),  except,  perhaps,  where  the 
mortgagor  has  received  money  under  an  insurance 
which  existed  before  the  mortf^age,  and  which  he  has 
kept  up  in  pursuance  of  a  covenant  to  that  effect  (e). 
The  mortgagor's  covenant  to  insure  was  formerly 
followed  by  a  proviso  that,  in  default  of  his  keeping 
the  premises  insured,  the  mortgagee  might  do  so,  and 
add  all  money  thus  expended  to  the  principal  sum  lent. 
But  this  has  been  rendered  unnecessary  by  the  Con- 

(&)  Riehardaon  v.  Tounge,  L.  R.  6  Ch.  478. 

(c)  14  Gea  II.  a  78,  a.  83  ;  ExparU  Oorelei/,  13  W.  R.  6a 

id)  Ex  parte  Gortley,  13  W.  R.  60  ;  Lees  v.  WhUeley,  L.  R.  2  Eq.  143. 

(e)  Garden  v.  Ingram,  23  L.  J.  (Ch. )  478. 
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veyancing  Act,  1881,  which  (/)  gives  a  mortgagee,  if 
the  deed  has  heen  executed  after  the  31st  December 
1 88 1,  and  no  contrary  intention  has  been  expressed 
therein,  power,  at  any  time  after  the  date  of  the 
mortgage  deed,  to  insure  any  part  of  the  mortgaged 
property  for  an  amount  not  exceeding  that  specified 
in  the  deed,  or  if  no  amount  has  been  specified  in  it» 
then  for  an  amount  not  greater  than  two-thirds  of  the 
sum  which  would  be  required  to  restore  the  property 
were  it  totally  destroyed.  The  premiums  paid  for  any 
such  insurance  are  to  be  charged  on  the  mortgaged 
property,  in  addition  to  the  mortgage  money,  and  to 
carry  interest  at  the  same  rate  as  the  mortgage  money. 
But  the  power  is  not  to  be  exercised  if  there  is  a 
declaration  in  the  mortgage  deed  that  no  insurance  is 
required,  or  if  an  insurance  is  kept  up  by,  or  on 
behalf  of,  the  niort^gor  in  accordance  with  the  mort- 
gage deed.  All  money  received  under  any  such 
insurance  is  to  be  laid  out,  if  the  mortgagor  so 
requires,  in  making  good  the  loss  or  damage  on 
account  of  which  the  money  is  received,  and  subject 
to  this,  and  to  any  special  contract  to  the  contrary, 
it  is  to  be  applied  in  discharge  of  the  mortgage  debt 
If  follows  that  the  mortgagor's  covenant  to  insure  is 
not  essential ;  but  so  long  as  the  terms  of  the  mortgage 
deed  are  observed,  he  may  as  well  be  allowed  to  act 
in  this  matter,  as  in  others,  as  if  he  were  the  absolute 
owner  of  the  property. 

Coyenant  to  If  any  park  of  the  mortgaged  property  consists  of 
renew  leases,  leaseholds  which  the  mortgagor  has  a  right  to  have 
renewed,  he  should  next  covenant  that  he  will  exer- 
cise  this  right,  if  necessary ;  for  otherwise  the  mort- 
gagee cannot  compel  him  to  renew,  but  must  himself 
pay  the  expenses  of  any  renewal,  and  may  then  reim- 
burse himself  by  adding  the  sums  thus  expended  to 
liis  principal  (in  which  case  they  will  carry  interest), 

(/)  44  &  45  Vict.  c.  41, 0.  19. 
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and  may  also  hold  the  renewed  lease  as  a  security  both 
for  the  sum  originally  advanced  by  him  and  for  that 
expended  in  obtaining  the  renewal  {g). 

We  have  already  seen  that  foreclosure  is  a  slow  Power  of 
and  expensive  process,  especially  where  there  are  ^' 
several  incumbrances  on  the  mortgaged  estate.  Hence 
it  became  the  almost  universal  custom  to  insert  in  the 
mortgage  deed  a  power  for  the  mortgagee  to  sell  the 
property,  and  thus  realise  his  security.  As  between 
the  mortgagee  and  the  mortgagor  this  power  was  not 
to  be  exercised  until  there  had  been  some  default  on 
the  part  of  the  mortgagor ;  but  since  a  purchaser  could 
not  be  expected  to  go  into  the  question  whether  the 
power  to  sell  had  arisen,  it  was  provided  that,  as 
regarded  the  safety  and  protection  of  a  purchaser,  no 
sale  purporting  to  be  made  in  exercise  of  the  power 
should  be  invalidated  by  the  fact  that  the  mortgagee 
ought  not  to  have  sold.  So  far  back  as  the  year  1 860, 
an  Act  was  passed  (A)  which  provided  that  a  power 
of  sale  by  the  mortgagee,  with  its  ancillary  provisions, 
should  be  deemed  to  be  contained  in  every  mortgage 
deed  executed  after  the  passing  of  the  Act,  subject  to 
anything  to  the  contrary  contained  in  the  deed.  But 
the  power  of  sale  which  the  Act  gave  to  mortgagees 
was  80  framed  as  to  be  less  advantageous  to  them 
than  that  usually  inserted  in  mortgage  deeds  by  con- 
veyancers, and  consequently,  the  statutory  powers  were 
seldom  relied  upon.  The  Conveyancing  Act,  1881  (i), 
has  repealed  the  enactment  previously  mentioned, 
except  as  to  anything  properly  done  thereunder,  and 
substituted  new  statutory  powers  of  sale  and  other 
clauses.  These  are  substantially  the  same  as  those 
approved  of  by  conveyancers,  which,  consequently,  may 
now  be  properly  omitted. 


{g)  Lacon  y.  Mertins,  3  Aik.  I,  4. 
\h)  23  ft  24  Vict  a  145,  88.  1 1-25. 
(i)  44  &  45  Vict  c.  41. 
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Conveyancing  The  Act  applies  to  every  mortgage  made  after  the 
^  *  ^  ^'  3iBt  of  December  i88i,  except  so  far  as  its  applica- 
tion appears  by  the  mortgage  deed  to  be  limited  or 
excluded.  It  provides  (j)  that  the  mortgagee  shall 
have  power,  when  the  mortgage  money  has  become 
due,  to  sell,  or  to  concur  with  any  other  person  in 
selling,  the  mortgaged  propeiiy,  or  any  part  thereof, 
either  subject  to  prior  charges  or  not,  and  either  to- 
gether or  in  lots,  by  public  auction  or  private  contract, 
subject  to  such  conditions  as  he  thinks  fit^  with  power 
to  vary  any  contract  for  sale,  and  to  buy  in  at  an 
auction,  or  to  rescind  any  contract  for  sale  and  to 
resell,  without  being  responsible  for  any  loss  occasioned 
thereby.  As  between  the  mortgagee  and  the  mort- 
gagor the  former  is  not  to  exercise  the  power  of  sale 
conferred  by  the  Act  unless  and  until  notice  requiring 
payment  of  the  mortgage  money  has  been  served  on 
the  mortgagor,  or  one  of  several  mortgagors,  and 
default  has  been  made  in  payment  of  the  mortgage 
money  for  three  calendar  months  after  such  service ;  or 
unless  some  interest  under  the  mortgage  is  in  arrear 
and  unpaid  for  two  calendar  months  after  becoming 
due ;  or  unless  there  has  been  a  breach  of  some  pro- 
vision contained  in  the  mortgage  deed,  or  in  the  Act, 
and  on  the  part  of  the  mortgagor,  or  of  some  person 
concurring  in  making  the  mortgage,  to  be  observed  or 
performed,  other  than  and  besides  a  covenant  for  pay- 
ment of  the  mortgage  money  and  interest  thereon  (i). 
The  Act  goes  on  to  provide  (I)  that  where  a  conveyance 
is  made  in  professed  exercise  of  the  power  of  sale 
conferred  by  the  Act,  the  title  of  the  purchaser  shall 
not  be  impeachable  on  the  ground  that  no  case  had 
arisen  to  authorise  the  sale,  or  that  due  notice  had 
not  been  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised ;  but  any  person 
damnified  by  an  unauthorised,  or  improper,  or  irregular 

U)  s.  19. 

(k)  44  &  45  Vict.  0.  41,  8.  20. 
(0  S.  21. 
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exercise  of  the  power  is  to  have  his  remedy  in  damages 
against  the  person  exercising  the  power.  The  money 
arising  from  the  sale  after  discharging  or  providing 
for  any  incumbrances  to  which  the  sale  is  not  made 
sabject,  is  to  be  applied  by  the  mortgagee,  first,  in 
payment  of  his  costs  and  expenses  of  sale ;  secondly, 
in  discharge  of  the  mortgage  debt ;  and  the  residue 
is  to  be  paid  to  the  person  entitled  to  the  mortgaged 
property,  or  authorised  to  give  receipts  for  the  proceeds 
of  sale  thereof.  The  mortgagee,  his  executors,  admini- 
strators, or  assigns  are  not  to  be  responsible  for  any  loss 
incurred  in  or  about  the  exercise  of  the  power  of  sale ; 
and  his  or  their  receipt  in  writing  is  (m)  to  be  a 
sufficient  discharge  for  any  money  arising  under  the 
power  of  sale,  and  a  person  paying  the  same  to  him  or 
them  is  not  to  be  concerned  to  inquire  whether  any 
money  remains  due  under  the  mortgage.  The  Act 
also  provides  (n)  that  any  notice  required  to  be  served 
on  the  mortgagor  shall  be  sufficient,  although  only 
addressed  to  him  by  that  designation  without  his  name, 
or  generally  to  the  persons  interested,  without  any  name, 
and  notwithstanding  that  any  person  to  be  affected  by 
the  notice  is  absent,  under  disability,  unborn,  or  unas- 
certained. And  the  notice  will  be  sufficiently  served 
if  it  is  left  at  the  mortgagor's  last  known  place  of 
abode  or  business,  in  the  United  Kingdom,  or  is 
affixed  or  left  for  him  on  the  land,  or  on  any  house  or 
building,  comprised  in  the  mortgage.  If  the  mortgagee 
be  dead,  his  executors  or  administrators  can  not  only 
sell  the  property  but  also  convey  the  legal  estate  in  it, 
whatever  its  tenure  may  be  (p).  Hence,  the  clause 
which  it  was  formerly  necessary  to  insert  in  mortgage 
deeds  of  freeholds,  that  the  mortgagee's  heirs  should,  in 
such  case,  concur  in  the  deed,  is  no  longer  necessary. 
It  may  be  added  that  although  the  Act  efficiently 
protects  a  purchaser  who  buys   from  the   mortgagee 

(m)  S.  22. 
(n)  S.  67. 
(0)  S.  30. 
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without  notioe  that  there  is  any  impropriety  in  the 
sale,  it  will  not  avail  him  if  he  knows  that  the  sale  is 
irregnlar  (p).  With  regard  to  the  clause  empowering 
the  mortgagee  to  give  receipts  for  the  sale  moneys,  it 
has  been  held,  on  a  similar  clause  contained  in  a 
mortgage  deed,  that  it  does  not  oblige  the  mortgagee 
actually  to  receive  the  purchase-money,  provided  he 
accounts  for  it  to  the  mortgagor ;  and  that,  conse- 
quently, his  having  allowed  part  of  it  to  remain  on  a 
new  mortgage  of  the  property  is  a  good  exercise  of 
his  power,  and  does  not  keep  alive  the  original  mort- 
gagor's equity  of  redemption  (q). 

Application  of  It  will  havo  been  noticed  that  the  mortgagee  is  to 
H^,  '^  hand  over  to  the  mortgagor  any  surplus  sale-money 
which  remains  after  the  discharge  of  prior  claims. 
The  result  is  that  the  mortgagee  is  in  the  positicm 
of  a  fiduciary  vendor  (r),  and  he  cannot,  therefore, 
purchase  the  property  which  he  is  selUng  under  his 
power.  But  this  rule  does  not  extend  to  a  second 
mortgagee  with  the  ordinary  power  of  sale,  for  he  may 
purchase  from  the  first  mortgagee,  and  on  doing  so 
stands  in  the  position  of  any  other  purchaser,  thus 
putting  an  end  to  the  mortgagor's  equity  of  redemption 
{$).  Whether  he  can  purchase,  if  his  own  mortgage 
has  taken  the  form  of  a  trust  for  sale,  does  not  seem 
to  be  quite  clear  (t).  It  follows  from  the  fact  of  a 
mortgagee  selling  under  his  power  being  looked  upon 
as  a  fiduciary  vendor,  that  he  is  bound  to  take  every 
reasonable  precaution  to  prevent  the  property  being 


(p)  Jenkim  v.  Joneif  2  Giff.  99 ;  and  see  Parkinson  v.  Banbury,  2  De 
G.  J.  &  S.  450^  452. 

iq)  Davey  v.  Durrani,  i  De  G.  &  J.  535  ;  Thurlow  y.  Mackeson,  L.  Bm 

4  Q.  B.  97. 

(r)  Jenkins  ▼.  Jones,  2  6i£f.  99,  108 ;  Davey  t.  DumnU,  iDeG.k 

J.  535. 

(s)  Shaw  V.  Bunny,  1 1  Jur.  (N.  S.)  99  ;  Kirkwood  v.  Thompson,  2 
De  G.  J.  &  S.  613,  618  ;   Watkins  v.  McKrUer,  7  Grant,  584. 

(e)  See  Parkinson  v.  Hanbury,  2  De  G.  J.  &  S.  450, 455  ;  and  conlrA 
Kirkwood  ▼.  Thompson,  2  De  G.  J.  &  S.  613. 
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Bacrified  at  the  sale  (u).  If  the  mortgagor  has  died 
before  a  sale  of  the  property  under  the  power,  the 
person  entitled  to  the  surplus  process  of  sale  will  be 
his  heir  or  devisee,  unless  he  has  himself  provided 
otherwise. 

Before  the  passing  of  the  Act  of  1 860,  already  ReceiTer. 
referred  to,  it  was  requisite  to  insert  in  a  mortgage 
deed  power  for  the  mortgagee  to  appoint  a  person  to 
receive  the  income  of  the  mortgaged  property  and 
pay  it  over  to  him.  The  above-mentioned  Act 
contained  provisions  which  rendered  such  a  clause 
unnecessary;  and  although  the  sections  of  it  which 
related  to  this  point  have  been  repealed  by  the  Con- 
veyancing Act,  1 88 1 ,  so  far  as  regards  mortgages  made 
after  the  latter  Act  came  into  operation,  they  have  been 
in  substance  re-enacted  by  it.  The  Act  of  1881  (v) 
gives  the  mortgagee  power,  when  he  has  become 
entitled  to  exercise  his  power  of  sale,  to  appoint  a 
receiver  of  the  income  of  the  mortgaged  property,  or 
of  any  part  thereof,  by  writing  under  his  hand.  The 
receiver  is  to  be  deemed  to  be  the  agent  of  the  mort- 
gagor, who  alone  is  to  be  responsible  for  his  acts  and 
defaults,  unless  the  mortgage  deed  otherwise  provides. 
He  is  to  demand  (and,  if  necessary,  to  recover  by 
action  or  otherwise)  all  the  income  of  the  property,  and 
is  to  apply  it,  first,  in  payment  of  aU  outgoings  of  the 
property  and  of  the  interest  on  any  prior  mortgages, 
next,  of  his  own  commission,  after  that,  of  the  interest 
on  the  mortgage  in  right  whereof  he  is  receiver,  and 
then  hand  over  any  surplus  to  the  mortgagor.  He 
is  also  to  have  power  to  give  effectual  receipts  for  all 
income  which  he  receives,  and  a  person  paying  money 
to  him  is  not  to  be  concerned  to  inquire  whether 
any  case  has  happened  to  authorise  the  receiver  to 
act  (1^). 

(if)  Jttckmond  ▼.  Evans,  8  Grant,  508  ;  Latch  v.  Furlong,  12  Grant,  303. 
\v)  44  &  45  Vict  c.  41,  88.  19,  24. 
(w)  S.  24. 
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Attornment  by  If  the  mortgagor  is  in  actual  occupation  of  the 
mZl^Z.'^  mortgaged  property,  the  mortgage  deed  sometimes 
contains  a  third  Witnessing  Part,  in  which  the 
mortgagor  declares  himself  to  be  tenant  to  the  mort* 
gagee  in  respect  of  all  the  mortgaged  premises,  and 
agrees  to  pay  a  yearly  rent  accordingly.  This  rent, 
both  in  its  amount  and  time  of  payment,  corresponds, 
usually,  with  the  interest  payable  by  the  mortgagor, 
for  which  it  is,  in  the  absence  of  agreement,  an 
equivalent,  so  far  as  the  two  amounts  are  equal  (x) ; 
any  excess  of  rent  over  interest  going  in  reduction  of 
the  principal  sum  lent.  The  attornment  gives  the 
mortgagee  a  power  to  distrain  for  any  rent  which  may 
be  in  arrear,  and  thus  affords  him  a  ready  means  of 
enforcing  payment  of  the  interest,  or  instalments,  due 
from  the  mortgagor.  As  between  the  mortgagor  and 
the  mortgagee  the  rent  reserved  may  be  of  any  amount 
they  please,  but  if  the  mortgagor  becomes  bankrupt, 
the  mortgagee  will  not  be  allowed  to  enforce  the 
attornment  clause  if  it  can  be  shown  that  the  rent 
greatly  exceeds  the  annual  value  of  the  property ;  for 
the  clause  will,  in  that  case,  be  looked  upon  as  a 
device  for  evading  the  provisions  of  the  bankruptcy 
laws  (y).  Moreover,  as  will  be  shown  presently,  an 
attornment  clause  is  of  no  value  unless  the  mortgage 
deed  is  registered  under  the  Bills  of  Sale  Acts. 

The  reservation  of  rent  would,  if  standing  alone, 
create  a  yearly  tenancy  between  the  mortgagor  and 
the  mortgagee,  which  could  not  be  put  an  end  to 
without  six  months'  notice.  In  order  to  obviate  this, 
the  attornment  clause  should  be  followed  by  a  proviso 
enabling  the  mortgagee  to  enter  upon  the  premises 
at  any  time,  without  notice,  and  thus  to  determine 
the  tenancy  created  by  the  attornment.  The  efficiency 
of  such  a  clause  as  enabling  the  mortgagee,  whatever 


{x)  Hampton  v.  Fellows,  L.  R.  6  Eq.  575. 

(y)  £x  parte  WUUams,  7  Ch.  D.  138 ;  Ex  parte  Jachon,  14  Ch.  D.  725. 
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may  be  the  meaning  of  the  clause  of  attornment,  to 
enter  at  any  time  withont  notice,  has  been  decisively 
established  (z).  And  it  wonld  seem  that  the  same 
result  may  be  obtained  even  without  it,  by  expressly 
stating  the  tenancy  to  be  one  at  will ;  and  that  dis- 
training for  rent  in  such  a  case  is  not  a  recognition  of 
a  yearly  tenancy  (a). 

The  deed  is  concluded  by  the  ordinary  Testimonium, 
and  should  have  the  mortgagor's  receipt  for  the  money 
paid  to  him  indorsed  on  the  back,  if  an  acknowledg- 
ment of  such  receipt  is  not  contained  in  the  body  of 
the  deed.  It  may  be  mentioned  that  by  the  virtue  of 
the  Conveyancing  Act,  1 88 1  (6),  every  person  entitled 
to  redeem  a  mortgage  is  entitled,  from  time  to  time, 
at  reasonable  times,  on  his  request  and  at  his  own 
cost  and  on  payment  of  the  mortgagee's  costs  and 
expenses  in  that  behalf,  to  inspect  and  make  copies 
or  abstracts  of,  or  extracts  from,  the  documents  of  title 
relating  to  the  mortgaged  property  in  the  custody  or 
power  of  the  mortgagee.  This  right  exists  only  where 
the  mortgage  is  made  after  the  31st  December  188 1, 
but,  in  that  case,  is  to  have  effect  notwithstanding 
any  stipulations  to  the  contrary. 

A  mortmste  deed  of  land  sometimes  requires  to  be  BegUtration 
registered  under  the  Bills  of  Sale  Acts.  This  occurs  of  Sale  Acts, 
when  the  mortgage  deed  contains  an  attornment  clause, 
or  where  the  security  comprises  such  fixtures  as  come 
within  the  definition  of  trade  machinery.  The  enact- 
ments upon  this  subject  are  the  Bills  of  Sale  Acts, 
J  878  and  1 882  (c),  which  are  to  be  read  as  one.  The 
former  Act  says  (d)  that  every  attornment,  instrument, 
or  agreement,  not  being  a  mining  lease,  whereby  a 

(z)  Doe  V.  OUey,  is  A.  &  E.  481  ;  Doe  v.  Tom,  4  Q.  B.  615  ;  Morton 
V.  Woodi,  L.  R  3  Q.  B.  658. 
(a)  Doe  V.  CoXy  ii  Q.  B.  132. 
(6)  44  &  45  Vict.  c.  41,  8.  16. 
{e)  41  &  42  Vict.  c.  31  ;  44  &  45  Vict.  c.  43. 
\d)  41  &  42  Vict.  c.  31,  B.  6. 
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power  of  distress  is  given,  or  agreed  to  be  given,  by 
any  person  to  any  other  person  by  way  of  security  for 
any  debt  or  advance,  and  whereby  any  rent  is  reserved, 
or  made  payable,  as  a  mode  of  providing  for  the  pay- 
ment of  interest  on  snch  debt  or  advance,  or  otherwise 
for  the  purpose  of  such  security  only,  shall  be  deemed 
to  be  a  bill  of  sale,  within  the  meaning  of  the  Act,  of 
any  personal  chattels  which  may  be  seized  or  taken 
under  such  power  of  distress.  The  same  Act  (e)  ex- 
empts ordinary  fixtures  from  the  necessity  of  registra- 
tion, when  they  are  assigned  together  with  a  freehold 
or  leasehold  interest  in  any  land  or  building  to  which 
they  are  annexed ;  but  the  word  '•^  fixtures  "  is  not  to 
include  any  trade  machinery  used  in  or  attached  to 
any  factory  or  workshop,  except  fixed  motive-powers, 
or  fixed  power,  machinery,  or  pipes  for  gas,  steam,  or 
water  (/).  With  these  exceptions,  trade  machinery 
comes  under  the  definition  of  personal  chattels.  The 
term  ^^bill  of  sale"  includes  any  assurance  of  per- 
sonal chattels  made  by  way  of  security  for  the  pay- 
ment of  money  {g\  and  the  Acts  provide  that  every 
bill  of  sale,  together  with  the  prescribed  affidavit,  is 
to  be  registered  in  the  Queen's  Bench  Division  of  the 
Supreme  Court,  or  in  a  local  registry  (A),  within  seven 
days  after  the  making  thereof;  otherwise  it  will  be 
altogether  void  (t).  Moreover,  the  chattels  comprised 
in  a  bill  of  sale  must,  in  general,  be  specifically  de- 
scribed in  a  schedule  to  it,  and  the  grantor  must  be  the 
true  owner  of  them  at  the  time  of  its  execution,  failing 
which  the  bill  of  sale  will  be  void  except  as  against  the 
grantor  (j)  ;  but  this  does  not  apply  to  fixtures,  plant,  or 
trade  machinery,  which  have  been  substituted  for  others 
already  specified  in  the  schedule  to  a  bill  of  sale  (A). 

(<;)   S.  4. 

(/)  S.  5. 

(o)  41  &  42  Vict.  c.  31,  &  4  ;  44  A  45  Vict  c  43,  t.  3. 

(k)  41  k  42  Vict,  a  31,  8.  13 ;  44*&  45  Vict  c.  43,  ■.  il. 

(t)  44  &^  45  Vict  c.  43,  8.  ^ 

(i)  Ss.  4,  5- 

(k)  S.  6. 
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•  It  follows  from  the  above,  that  where  a  mortgage 
deed  of  land  has  an  attornment  clause,  or  when  it  com- 
prises trade  machinery,  and  is  not  registered  within 
seven  days  fit)m  the  date  of  its  execution,  the  attorn- 
ment clause  will  cease  to  be  operative,  and  the  trade 
machinery  will  no  longer  form  a  part  of  the  security  ; 
the  Act  of  1882  having  introduced  a  sweeping  change 
in  the  law,  by  making  every  bill  of  sale  which  is  not 
registered  within  the  prescribed  time  wholly  void  as 
against  every  person,  including  the  grantor  himself, 
and  not  merely,  as  formerly,  void  only  as  against  his 
execution  creditors,  or  the  person  appointed  his  trustee 
in  the  event  of  his  becoming  bankrupt.  And  in  the 
latter  case  if  the  mortgagor  is  a  trader,  even  registra- 
tion will  not  avail  as  against  the  trustee  in  bankruptcy, 
so  far  as  regards  any  chattels  which  at  the  commence- 
ment of  his  bankruptcy  were  in  his  possession,  order, 
or  disposition,  with  the  consent  of  the  mortgagee  (I). 
It  will  also  be  observed  that  registration  does  not 
make  the  mortgage  deed  valid,  except  as  against  the 
grantor,  so  far  as  regards  personal  chattels,  unless  they 
are  specifically  mentioned  in  a  schedule  to  the  deed, 
and  the  grantor  is  the  true  owner  of  them  at  the  time 
when  he  executed  it,  or  unless  they  have  been  sub- 
stituted foir  other  chattels  previously  specified  in  the 
schedule. 

It  remains  to  add  that  the  Conveyancing  Act,  1 88 1 , 
has  in  a  schedule  some  forms  of  statutory  mortgage 
and  transfer  of  mortgage.  But  these  apply  only  to 
the  simplest  cases,  and  even  so  as  not  to  appear  to  have 
any  practical  advantage  over  the  forms  generally  used. 

({)  44  &  45  Vict.  c.  43,  8.  15  ;  32  &  33  Vict  c  71,  a.  15  ;  Badger  v. 
SkaWt  29  L.  J,  Q,  B.  73. 
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CHAPTER   VI. 

OF  SETTLEBfENTS. 

Hitherto  we  have  dealt  only  with  inBtraments  having 
for  their  object  the  alienation  of  land,  either  absolutelj 
or  temporarily ;  we  turn  now  to  those  which  seek  to 
prevent  its  alienation,  so  far  as  the  law  will  allow. 
This  object  may  be  attained  either  by  wills  operating 
as  settlements,  or  by  settlements  proper.  These  latter 
again  are  divided  into  family  settlements,  whereby 
provision  is  often  made  for  several  branches  of  one 
family,  and  marriage  settlements,  the  benefits  of  which 
are  primarily  conferred  only  on  two  persons  aboat  to 
marry,  and  their  issue.  Settlements  made  by  wills,  or 
by  means  of  family  settlements,  may,  evidently,  take 
almost  innumerable  forms,  varying  with  the  wishes  of 
each  individual  settlor,  and  cannot  be  properly  dealt 
with  in  an  elementary  work  like  the  present.  We 
will,  therefore,  confine  our  attention  to  the  less  com- 
plex subject  of  marriage  settlements  of  land,  selecting 
as  a  specimen  the  most  ordinary  form ;  that,  namely, 
which  is  usually  known  as  a  ^^  strict "  settlement  (a). 

A  "strict"  The  object  of  such  an  instrument  is  to   give  the 

te  emen  .  gettled  property  to  the  eldest  son  of  the  marriage  in 
tail  male,  subject  to  its  providing  a  life  income  for  the 
husband  and  wife  and  portions  for  the  younger  chil- 
dren :  the  deed  containing,  in  addition  to  the  clauses 
apt  for  these  purposes,  some  which  provide  for  various 
contingencies,  and  others  whereby  the  wishes  of  the 
settlors  can  be  more  effectually  carried  out. 

(a)  The  form  of  settlement  is  taken  chiefly  from  "  Wolstenholme  and 
Turner's  Settled  Land  Act" 
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The  settlement,  after  the  usual  formal  introduction,  Parties, 
states  the  parties  to  the  deed.  These  consist  of  the 
intended  husband  and  wife  respectively,  and  of  two 
different  sets  of  trustees,  whose  functions  we  shall 
presently  consider ;  the  two  sets  being  composed  of 
the  same,  or  of  different  persons,  as  may  be  preferred. 
Supposing  that,  as  is  more  ordinarily  the  case,  the 
estate  to  be  settled  belongs  to  the  future  husband,  the 
first  thing  to  be  done  is  to  keep  it  in  his  absolute 
possession  until  the  marriage  is  solemnised.  This  can 
be  accomplished  by  means  of  a  shifting  use,  the  appli- 
cation of  which  to  this  purpose  is  one  of  the  many 
advantages  derived  from  the  passing  of  the  Statute 
of  Uses.  With  this  object  the  deed  proceeds  to 
witness  that,  in  consideration  of  the  intended  marriage, 
and  in  pursuance  of  a  previous  agreement,  the  hus- 
band, as  settlor,  and  with  the  consent  of  the  wife, 
conveys  the  property  in  fee-simple  to  the  second  set  of 
trustees,  whom  we  may  distinguish  as  the  ^^  general 
trustees,"  the  first  set  being  called  the  "  portions 
trustees."  This  he  does  by  assuring  it  to  them  by 
means  of  the  same  words  of  conveyance  and  clauses 
as  are  usually  contained  in  purchase  deeds  ;  the 
habendum  being  to  the  use  of  himself  (the  husband) 
in  fee-simple  until  the  solemnisation  of  the  marriage ; 
thus  effecting  no  change  in  his  ownership  until  that 
event  takes  place. 

Where  the  husband  conveys  as  settlor,  he,  by  virtue  Conveyance 
of  the  Conveyancing  Act,  1881  (6),  enters  into  ang^tlor.  ^  " 
implied  covenant  that  he,  and  every  person  deriving 
title  under  him  by  deed,  or  act,  or  operation  of  law  in 
his  lifetime  subsequent  to  the  settlement,  or  by  testa- 
mentary disposition  or  devolution  in  law  on  his  death, 
will,  from  time  to  time,  and  at  all  times,  after  the 
date  of  the  settlement,  at  the  request  and  cost  of  any 
person  deriving  title  thereunder,  execute  and  do  all 


(6)  44  &  45  Yiot.  a  41. 

2  C 
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such  lawful  assurances  and  things  for  further  or  more 
perfectly  assuring  the  settled  property  to  the  trustees 
and  those  deriving  title  under  them,  as  shall  be  reafiom- 
ably  required.  These  provisions  of  the  Act  only  apply 
to  settlements  made  after  the  31st  December  1881. 
In  settlements  of  land  made  before  that  date,  the 
husband  will  generally  be  found  to  have  entered  into 
the  ordinary  covenants  given  by  a  vendor  on  a  sale ; 
and  in  settlements  prepared  after  that  date  he  is  some- 
times made  to  covenant  as  beneficial  owner,  which,  as 
we  have  seen,  implies  all  those  covenants.  But  since 
covenants  for  title,  excepting  that  for  further  assurance, 
are  of  small  practical  value,  there  appears  to  be  no 
advantage  in  the  husband's  covenant  going  beyond 
what  is  implied  by  his  conveying  as  settlor. 

Wife's  pin-  The  Settlement  then  proceeds  to  state  the  uses  which 

^ouej,  ^^  ^  ^^j^^  effect  after  the  marriage.     Of  these  the 

first  limitation  is  to  the  use  that  the  wife  may  during 
the  joint  lives  of  herself  and  her  husband  receive  out 
of  the  income  of  the  property,  by  way  of  pin-money, 
for  her  separate  use  and  without  power  to  deprive 
herself  of  it  by  anticipation,  a  yearly  rent-charge  of 
a  specified  amount.  Pin-money  is,  as  its  name  implies, 
money  applicable  to  the  personal  expenses  of  the  wife, 
for  her  dress  and  for  her  pocket-money  (c).  It  is  not 
like  other  money  given  to  her  for  her  separate  use, 
for  she  cannot  claim  more  than  one  year's  arrears  of 
it  (d),  nor  can  she  even  claim  this  if  her  husband, 
instead  of  paying  her  money,  has  ftimished  her  at  his 
own  expense  with  clothes  and  other  necessaries  (e). 
Neither  have  her  personal  representatives  any  claim 
for  arrears  of  it,  under  any  circumstances,  after  her 
death  (/)  ;  it  being  given  in  order  that  she  may  be 
enabled  to  dress  so  as  to  keep  up  the  dignity  of  her 


(e)  See  on  this  subject  Sug.  Law  of  Property,  1650. 

{d)  Tounuend  v.  Windhnm,  2  Ves.  Senr.  i,  6. 

(«)  Thomcu  V.  BenneU,  2  P.  W.  339 ;  FowUr  v.  Fouler,  3  P.  W.  353, 354. 

(/)  Howard  v.  Dighy,  2  CL  &  JF.  634. 
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knsband,  and  she  being  under  an  implied  obligation  to 
spend  it  for  that  purpose  and  not  accumulate  it  (g). 

It  was  formerly  customary  to  secure  the  pajrment  of  Term  for 
the  wife's  pin-money  by  limiting  a  term  of  ninety-nine  money  not'* 
years  to  trustees,  and  declaring  the  trusts  of  it  to  be  neoewary. 
that  they  should,  during  the  joint  lives  of  the  husband 
and  wife,  out  of  the  rents  and  profits  of  the  property, 
or  by  sale  of  the   timber  or  minerals,  or  by  mort- 
gage of  the  property  for  the  whole  or  any  part  of  the 
term,  raise  the  amount  necessary,  from  time  to  time, 
for  the  payment  of  the  pin-money,  and,  subject  thereto, 
and  to  the  payment  of  their  expenses,  should  allow  the 
rents  to  be  received  by  the  husband  or  his  assigns. 
This,    however,    is    now    unnecessary.     The   Married  Married 
Women's  Property  Act,   1882  (h),  enables  a  married  pg^^Act,  "^ 
woman  to  hold  any  real  or  personal  property  as  her  ^®®^- 
separate  property  without  the  intervention  of  any  trus- 
tee, and  the    Conveyancing  Act,    1 88 1    (t),  provides  ConveyAncing 
that  where  a  person  is  entitled  to  receive  out  of  any 
land,  or  out  of  the  income  of  any  land,  any  annual  sum, 
payable  half-yearly  or  otherwise,  and  whether  by  way  of 
rent  charge  or  otherwise,  not  being  rent  incident  to  a 
reversion,  then  such  person,  if  the  annual  sum  or  any 
part  thereof  is  in  arrear  for  twenty-one  days,  may  dis- 
train upon  the  land  for  the  amount  so  due,  and  dispose 
of  the  distress  in  order  to  pay  the  sum  due  and  all  the 
costs  of  the  distress ;  and  if  the  annual  sum  or  any 
part  thereof  is  in  arrear  for  forty  days  after  it  is  due, 
the  person  so  entitled  may  enter  upon  and  take  pos- 
session of  the  land  and  receive  the  rents  until  all  the 
arrears   and   costs    are  fully  paid ;  or  may,   whether 
taking  possession   or  not,  by  deed   demise  the  land 
charged,  or  any  part  thereof,  to  a  trustee  for  a  term  of 
years,  with  or  without  impeachment  of  waste,  on  trust, 
by  mortgage,  or  sale,  or  demise,  for  all  or  any  part  of 

{g)  Jodrdl  v.  Jodrell,  9  Bcav.  45. 
(A)  45  k  46  Vict.  c.  75,  8.  I. 
(i)  44  &  45  Vict  c.  41,  8.  44. 
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the  term,  of  the  land  charged  or  any  part  thereof,  or 
by  receipt  of  the  income  thereof,  or  by  any  or  all  those 
means,  or  by  any  other  reasonable  means,  to  raise  and 
pay  the  annual  sum  due,  or  to  become  due,  together 
with  all  the  costs  and  expenses  occasioned  by  non- 
payment of  the  annual  sum,  or  incurred  in  compelling 
payment  of  it. 

The  limitation  of  the  rent  charge  to  the  use  of  the 
wife  gives  her  a  legal  rent  charge  in  the  land,  in  the 
same  way  as  if  it  had  been  granted  to  her  directly. 
For  the  Statute  of  Uses  (j)  enacts  that  where  any 
person  shall  be  seised  of  any  land  to  the  use  and  intent 
that  some  other  person  shall  have  any  annual  rent 
thereout,  the  person  that  has  such  use  shall  be  deemed 
to  be  in  possession  and  seisin  of  the  same  rent,  of  and 
in  such  like  estate  as  they  had  in  the  use  of  it ;  and  as 
if  a  sufficient  grant  of  such  rent  had  been  made  to 
them  by  the  persons  seised  of  the  use. 

Subject  to  the  rent  charge  for  securing  the  wife's 
pin-money,  the  next  use  is  to  the  husband  for  life 
without  impeachment  of  waste  :  thus  giving  him  the 
legal  estate  in  the  property  during  his  lifetime,  with 
as  much  power  over  it  as  is  consistent  with  the 
interests  of  the  remainder-men.  He  is,  therefore,  in 
a  position  to  deal  with  the  estate  much  as  a  prudent 
man  would  deal  with  one  of  which  he  was  absolute 
owner ;  being  allowed  to  make  leases,  open  mines  and 
quarries,  pull  down  buildings  when  necessary,  and 
cut  ordinary  timber  for  his  own  benefit  (k)  ;  whilst, 
on  the  other  hand,  he  cannot  commit  that  which  is 
known  as  "equitable  waste,"  such  as  pulling  down 
the  mansion-house  of  the  estate  (/),  or  cutting  orna- 
mental timber  (m).    He  can  also,  as  we  have  seen,  now 

ij)  27  Hen.  Vin.  c.  10,  a.  6. 
(*)  BowUa'  Caae^  il  Rep.  791* ;  and  Tu.  L.  C.  37. 
{l)  Vane  v.  Barnard,  2  Ver.  738. 

(m)  Dovmahire  v.  Sandys,  6  Yes.  107  ;  see  also  the  notes  to  Gartk  ▼. 
CoUon,  I  L.  C.  751. 
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sell  all  or  any  parfc  of  the  settled  estate,  in  which  case 
the  purchase-money  will  be  invested  for  the  benefit  of 
the  persons  entitled  under  the  settlement. 

Provisions  having  been  thus  made  for  the  wife  Wife's  joiu- 
during  the  coverture,  and  for  the  husband  during  his 
life,  the  next  thing  is  to  give  an  income  to  the  wife  in 
case  she  survives  her  husband.  With  this  object  the 
next  limitation  is  to  the  use  that  if  the  wife  survive 
the  husband  she  may  receive  during  her  lifetime,  in 
lieu  of  all  dower  and  freebench,  a  specified  yearly 
sum  for  her  jointure,  such  sum  being  charged  upon 
the  property,  and  payable  quarterly ;  the  first  payment 
being  made  at  the  expiration  of  three  calendar  months 
from  the  death  of  the  husband. 

The  word  "  jointure  "  is  synonymous  with  "  pro-  Meaning  of 
vision  "  (n)  ;  the  old  way  of  securing  a  jointure  was  ^^^  '*"' 
to  set  aside,  for  that  purpose,  the  rents  and  profits  of 
some  particular  estate  belonging  to  the  husband ;  and 
in  most  great  families  the  same  estate  was  commonly 
so  settled  from  generation  to  generation.  Hence  the 
frequent  occurrence,  on  large  estates,  of  a  house  dis- 
tinguished as  ^^  the  jointure  house." 

A  jointure  made  in  conformity  with  the  require- 
ments of  the  Statute  of  Uses  (0)  will  bar  the  widow's 
right  to  dower ;  but  it  is  usual  to  state  in  the  deed 
that  the  provision  thus  made  for  her  is  to  be  in  lieu 
of  all  dower  and  freebench,  because  the  intention  to 
bar  dower  must,  in  order  to  operate  under  the  statute, 
be  either  expressed  (p)  or  clearly  implied  (q),  and 
because,  although  jointure  may  act  as  a  bar  to  free- 
bench in  equity  (r),  the  statute  itself  does  not  extend 
to  copyholds. 

(ft)  See  Hervey  v.  Hervey,  i  Atk.  560^  562. 
'  (0)  27  Hen.  VIII.  c.  10,  8.  6. 
(p)  Co.  Litt  36b 

iq)  Co.  Litt.  36^  note  B. ;  Vimrd  v.  Longdate,  cUed  3  Atk.  8  ;  Garth- 
shore  V.  Chalie,  lO  Ves.  I  ;  Bamilton  v.  Jackson,  2  Jo.  &  L.  295.  . 
(r)  WaUoer  ▼.  WaUctr,  i  Ves.  Senr.  54. 
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The  widow's  remedies  for  compelling  payment  of 
her  jointure  will,  of  course,  be  the  same  as  those 
which  a  wife  has  in  respect  of  her  pin-money. 

Termforsecur-      The  husband  and  wife  being  thus  provided  for,  the 
iug  portion*,     ^^^g  ^^  ^^^  younger  children  have  next  to  be  attended 

to;  for  this  purpose  a  long  term  is  limited  to  the  use 
of  the  p(»iions  trustees  without  impeachment  of  waste, 
the  trusts  of  this  term  being  set  out  later. 

Then  comes  the  Hmitation  which  gives  the  property, 
subject  to  the  various  estates  and  charges  which  we 
have  enumerated,  to  the  first  and  other  sons  succes- 
sively of  the  marriage  in  tail  male,  with  remainder 
to  the  sons  in  tail  general ;  and,  in  default  of  sons 
and  their  issue,  to  the  daughters  in  equal  shares  as 
tenants  in  common  in  tail  general,  with  a  proviso 
that  in  the  event  of  any  daughter  not  having  issue, 
or  of  such  issue  failing,  her  share  shall  go  over  to 
the  other  daughters  and  their  issue ;  the  final  limita- 
tion in  default  of  such  issue  being  to  the  husband, 
his  heirs  and  assigns,  for  ever. 


Trasta  of  the 
term  to 
secure  por- 
tions. 


Next  comes  the  declaration  of  the  trusts  of  the 
term  which  has  been  limited  to  the  portions  trustees. 
These  trusts  are  that  the  trustees,  after  the  death  of 
the  husband,  or  in  his  lifetime  with  his  consent  in 
writing,  shall  by  mortgage  of  the  whole  or  any  part 
of  the  premises,  or  by  the  sale  of  the  minerals  or 
timber  thereof,  or  out  of  the  rents  and  profits  of  the 
estate,  raise  a  sum  of  money  for  the  portions  of  such  of 
the  children  (other  than  the  first  or  only  son,  or  than 
any  son  who  before  attaining  the  age  of  twenty-one 
shall  become  entitled  to  the  property  as  first  tenant  in 
tail  m£de)  as,  being  sons  or  a  son,  shall  attain  the  age 
of  twenty-one  years,  or  being  daughters  or  a  daughter, 
shall  attain  that  age  or  marry  under  that  age.  The 
sum  thus  raisable  generally  varies  in  amount,  being 
gradually  increased  according  to  the  number  of  such 
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children,  but  with  a  fixed  maximum  which  is  not 
to  be  exceeded  in  any  case.  The  result  of  this  form 
of  trust  is,  that  no  child  can  acquire  a  vested  in- 
terest in  a  portion  except  on  attaining  majority,  or, 
in  the  case  of  a  daughter,  on  attaining  majority  or 
being  married:  and  this  plan  seems  preferable  to 
making  the  number  of  portions  raisable  depend 
merely  on  the  number  of  children  bom,  for  under  such 
an  arrangement  a  younger  child  who  happens  to  be 
the  only  survivor  amongst  several  others  may  get  a 
portion  very  much  larger  than  that  raisable  under 
the  settlement  in  the  event  of  there  being  only  one  Who  may  take 
younger  child  bom  (a).  It  will  be  observed  that  the  *  "^^^^^^ 
fibrstbom  son  of  the  marriage  is  entirely  precluded 
from  having  any  share  of  the  portions  fund,  but  that 
a  yoimger  son  who  happens  to  succeed  to  the  estate 
will  not  necessarily  lose  his  portion,  except  when  he 
has  become  tenant  in  tail  before  attaining  his  majority. 
But  if  it  is  intended  that  he  should  be  so  favoured, 
there  must  be  an  express  statement  to  that  effect  in  the 
settlement,  for  the  general  rule  is,  that,  unless  there  is  a 
strong  presumption  to  the  contrary,  as  where  the  words 
used  are  the  same  as,  or  similar  {£)  to,  those  employed 
here,  a  son  who  at  any  time  before  his  father's  death 
becomes  entitled  to  the  estate  {y)  shall  not  have  any 
share  in  the  portions  fund,  even  though  an  appointment 
of  part  of  it  has  been  already  made  in  his  favour  {y). 

The  clause  next  goes  on  to  point  out  when,  and  how.  Time  for  pay- 
children  enabled  to  take  a  portion  shall  be  entitled  to^'oni.^  ^' 
payment  of  it.     It  says,  therefore,  that  if  there  is  only 
one  such  child,  and  he,  or  she,  shall  not  attain  twenty- 
one,  or,  if  a  daughter,  attain  that  age,  or  marry,  until 
after  the  death  of  the  husband,  such  child's  portion  is 

(«)  See  Hemming  y,  OriJUk,  2  Giff.  403 ;  Knapp  v.  Knapp,  L.  R.  12 
Eq.  238. 

(t)  Windham  v.  Orokam,  i  Rum.  331,  344. 

(u)  SUitan  y.  Tkomat,  I  De  G.  J.  &  S.  18,  27  ;  CoUingwood  y.  Stan- 
hojpe,  L.  R  4  H.  L.  43. 

(v)  Chad/wick  t.  Doleman,  2  Ver.  527;  Teynham  ▼.  Webb,  2  Yea. 
Senr.  197. 
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Hotobpot 
Clause. 


to  be  paid  at  once,  at  majority  or  marriage  as  the 
case  may  be.  If,  however,  the  husband  is  alive  at 
that  time,  then  the  payment  of  the  portion  is  to  be 
postponed  until  after  his  death.  When  there  are  two 
or  more  younger  children  in  a  position  to  take  por- 
tions, the  portions  fund  is  either  to  be  divided  amongst 
such  of  them,  and  in  such  shares,  and  at  such  age  or 
time  (not  earlier  than  their  majority,  if  sons,  or  major- 
ity or  marriage,  if  daughters),  and  in  such  manner, 
as  their  father  shall  appoint;  or,  in  default  of  his 
making  any  appointment,  each  such  child  is  to  receive 
an  equal  portion,  which  is  to  be  paid  under  conditions 
similar  to  those  already  stated  in  the  event  of  there 
being  one  such  younger  child  only.  It  follows  that, 
subject  to  any  appointment  by  the  husband,  the  time 
for  payment  of  the  portions  does  not  arise  until  after 
his  death,  although  the  time  when  they  become  vested 
may  be  earlier  in  date.  It  is  necessary  to  state  in  the 
settlement  that  the  payment  of  the  portions  is  not  to 
take  place  during  the  husband's  lifetime,  for  the  gene- 
ral rule  is  that  if  there  is  nothing  more  than  a  limit- 
ation to  the  parent  for  life,  with  a  term  to  raise  por- 
tions at  the  age  of  twenty-one  or  at  marriage,  the 
portions  must  be  raised  as  soon  as  they  are  vested, 
by  selling  or  mortgaging  the  term  created  for  raising 
them,  although  the  term  itself  is  still  reversionary  (to). 
In  order  to  prevent  any  one  child  from  getting  an 
undue  share  of  the  portions  ftmd,  there  comes  next  a 
"  hotch-pot "  clause,  providing  that  no  child  in  whose 
favour  any  appointment  has  been  made  shall  have  any 
share  in  the  unappointed  part  of  the  fund,  unless  he 
throws  into  it  the  share  which  he  has  received  already, 
and  thus,  as  it  is  technically  expressed,  brings  the 
latter  into  hotch-pot. 


Trust  for 
nudntenanoe. 


Of  the  other  trusts  of  this  term,  the  first  provides  for 

{w)  Cfreaves  v.  Mattison,  T.  Jones,  201  ;  Codringtcn  v.  Fol^^  6  Yes. 
364,  379 ;  Smyth  v.  Foley,  3  Yo.  &  C.  (Ex.)  142 ;  Many  v.  Lloyd,  10 
H.  L.  C.  248. 
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the  case  of  the  husband's  dying  before  all  the  yonnger 
children  have  become  entitled  to  their  respective  por- 
tions. It  is  to  the  effect  that  the  trustees  shall,  after 
the  death  of  the  husband,  raise  a  sum  out  of  the  rents 
and  profits  of  the  estate,  and  apply  it  for  the  mainten- 
ance of  such  children.  The  amount  of  this  sum  is  not 
to  exceed,  in  the  case  of  any  child,  what  the  interest 
of  his  or  her  expectant  portion  would  come  to  at  £/^ 
per  cent,  per  annum,  and,  subject  to  this  condition,  is 
to  be  fixed  in  accordance  with  the  husband's  appoint- 
ment, if  he  has  made  any ;  if  he  has  made  none,  its 
amount  is  left  to  the  discretion  of  the  trustees.  This 
is  followed  by  a  clause  which  empowers  the  trustees,  AdyaDcement 
after  the  death  of  the  husband,  or  on  his  written  re-  '  *'**^' 
quest  during  his  lifetime,  to  raise  a  sum  not  exceeding 
one-half  of  the  then  expectant  or  presumptive  portion 
of  any  son  (daughters  not  being  usually  included),  and 
apply  the  same  for  the  advancement  of  the  son,  as  the 
husband,  during  his  lifetime,  or  the  trustees,  after  his 
death,  shall  think  fit.  The  advancement  clause  ends 
with  a  proviso  that  no  advancement  shall  be  deemed  to 
be  part  of  the  amount  raisable  for  portions,  unless  the 
child  in  whose  favour  it  is  made  becomes  aft;erwards 
competent  to  take  a  portion ;  or  unless  the  sums 
advanced  would,  together  with  those  still  to  be  raised, 
exceed  the  Toaximum  amount  allowed  by  the  settle- 
ment for  portions,  in  which  latter  case  the  sums  still 
raisable  are  to  be  reduced  by  the  amount  of  such 
excess.  The  object  of  this  proviso  is  to  throw  any 
advance  made  to  a  son  who  afterwards  dies  before 
attaining  twenty-one  upon  the  estate,  and  not  upon 
the  portions  ftmd,  so  long  as  the  limit  fixed  for  portions 
is  not  in  any  case  exceeded  :  thus  enlarging,  to  a  cer- 
tain extent,  the  scope  of  the  clause  which  charges  the 
estate  only  in  favour  of  children  who  may  attain  their 
majority,  or  marry,  as  the  case  may  be. 

A  further  proviso  enables  the  husband  to  require  ProTiso  for 
the  trustees  to  raise,  in  his  lifetime,  the  whole  or  part  tl^ns  IuHdc 
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the  hasband's  of  the  portion  in  which  any  child  has  acquired  a  vested 
1  etime.  interest :  but  the  trustees  may  in  such  a  case,  at  their 

option,  instead  of  actually  raising  any  portion,  mort- 
gage a  sufficient  part  of  the  property  to  the  child  by 
way  of  security  for  it,  and  pay  him,  or  her,  interest  on 
such  mortgage,  so  as  to  provide  an  income  in  lieu  of 
that  which  would  otherwise  be  derived  from  the  severed 
portion.  They  may  also,  if  they  think  fit,  include  in 
such  mortgage  the  husband's  life  interest  in  the  estate, 
in  which  case  he  will  be  bound  to  keep  down  the 
interest  on  the  sum  so  rinsed;  receiving  the  surplus 
income  only,  after  providing  for  all  the  expenses  in- 
curred by  the  trustees  in  the  execution  of  their  trust. 

Appointment  Until  the  passing  of  recent  statutes,  it  was  necessary 
for* the*pur-  ^  P^^  ^®  general  trustees  powers  for  the  management 
poses  of  the      of  the  estate,  and  application  of  the  rents,  in  the  event 

Gonveyftncmg  . 

Act,  1881,  of  the  next  succeeding  tenant  in  tail  being  an  infant 
Land  Aott^  at  the  time  of  the  husband's  death.  These,  however, 
1882.  have  been  rendered  unnecessary,  in  the  case  of  a  settle- 

ment made  after  the  31st  December  1881,  by  the 
Conveyancing  Ax>t  of  that  year,  which  enacts  (x)  that 
if  and  so  long  as  any  person  who  would,  but  for 
the  enactment,  be  ben^cially  entitled  to  the  possession 
of  any  land  is  an  in&nt,  and  being  a  woman  is  also 
unmarried,  the  trustees  appointed  for  that  purpose 
by  the  settlement  may  enter  into  possession  of  the 
lands,  and,  in  that  case,  shall  have  the  large  powers 
enumerated  in  the  Act  for  dealing  with  the  land  in  a 
proper  and  due  course  of  management ;  paying  their 
expenses  thus  incurred  out  of  the  income,  applying 
such  part  of  the  rest  of  it  as  they  may  think  fit 
for  the  maintenance  or  education  of  the  infant,  and 
investing  the  residue  and  accumulating  it  at  com- 
pound interest  in  trust  for  the  infant  on  attaining 
twenty-one  years,  or  if  a  female  attaining  that  age  or 
marrying ;  failing  which  the  fund  is  to  be  held  in  trust 

(x)  44  &  45  Vict  c.  41,  8. 41., 
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for  the  persons  designated  by  the  settlement.  And  it 
will  be  remembered  that  the  Settled  Land  Act,  1882  {y), 
has  given  to  every  tenant  for  life  of  land  full  powers 
of  disposition  over  the  settled  estate,  the  only  check 
(if  such  it  can  be  called)  upon  his  exercise  of  them 
being  that  he  must  (z)  give  previous  notice  to  the 
trustees  of  the  settlement,  of  whom  there  must  be  at 
least  two,  unless  the  settlement  provides  otherwise  (a), 
and  who  will,  ordinarily,  receive  any  proceeds  of  sale 
or  other  capital  money  produced  by  the  exercise  of  his 
powers,  and  invest  it  for  the  benefit  of  the  persons  for 
the  time  being  entitled  to  the  land.  Hence  all  that  is 
requisite  at  the  present  day,  instead  of  the  powers  of 
management,  &c.,  formerly  given  to  the  general  trustees, 
is  to  appoint  them  trustees  for  the  purposes  of  the  two 
Acts ;  and,  if  so  desired,  to  declare  that  their  powers 
under  the  Settled  Land  Act,  1882,  may  be  exercised 
by  a  sole  trustee.  It  may  be  added  that  the  last- 
mentioned  Act  (V)  enables  the  trustees,  during  the 
minority  of  an  infant  tenant  in  tail  in  possession,  to 
exercise  on  his  behalf  all  the  powers  conferred  by  the 
Act  on  a  tenant  for  life. 

After  these  clauses  come  others,  whereby  the  hus-  Power  to  hns< 
band  is  enabled  to  appoint,  in  favour  of  any  fnture  ture  future" 
wife,  a  rent  charge  of  a  specified  amount  by  way  of  ^^®' 
jointure,  with  or  without  its  being  in  bar  of  dower. 
He  is  also  empowered,  in  the  event  of  his  marrying  And  to  charge 
again,  to    charge   the    estate  with   portions   for   the  ^ndren  oi 
children    of  any    future    marriage,    under    conditions  ^^^^  niar- 
similar  to  those   already    stated   in  the   case   of  his 
having  younger  children  by  his  first  marriage;   and 
with  the  usual  maintenance  and  advancement  clauses. 

These    clauses    are    sometimes   followed  by  others  Additional 
enlarging  the  powers  conferred  on  the  tenant  for  Ufe  ^^^*"- 

(y)  45  &  46  Vict.  c.  38. 

W  s.  45. 

(a)  S.  39. 
(h)  S.  60. 
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by  the  Settled  Land  Act.  For  instance,  that  Act 
does  not  enable  a  tenant  for  life  to  sell  or  lease  the 
principal  mansion-house  on  the  property,  or  any  lands 
usually  held  therewith,  without  the  consent  of  the 
trustees,  or  an  order  of  the  Court,  unless  the  settle- 
ment  e:q,re88ly  authorizes  him  bo  to  do  (c).  And  it 
is  sometimes  desired  that  he  should  have  this  power. 
Also  it  is  not  unusual  to  insert  a  clause  enabling 
any  capital  money  which  may  become  subject  to  the 
trusts  of  the  settlement  to  be  invested  in  a  greater 
variety  of  securities  than  those  mentioned  in  the  Act. 

Power  of  Next  comes  a  clause  which  relates  to  the  appoint- 

new^Siutees.  ^^^^  o^  ^®^  trustees  of  the  settlement.  Under  the 
Conveyancing  Act,  1881  (d),  where  a  trustee,  either 
original  or  substituted,  and  whether  appointed  by  the 
Court  or  otherwise,  is  dead  or  remains  out  of  the 
United  Kingdom  for  more  than  twelve  months,  or 
desires  to  be  discharged  from  the  trusts  or  powers 
reposed  in  or  conferred  on  him,  or  refuses,  or  is  unfit, 
or  incapable,  to  act  therein,  then  the  person  or  persons 
nominated  for  this  purpose  by  the  instrument,  if  any, 
creating  the  trust,  or  if  there  is  no  such  person,  or  no 
such  persons  able  and  willing  to  act,  then  the  surviving 
or  continuing  trustees  or  trustee  for  the  time  being,  or 
the  personal  representatives  of  the  last  surviving  or 
continuing  trustee,  may  appoint  a  new  trustee  or  new 
trustees.  It  is  generally  considered  desirable  that  the 
appointment  of  new  trustees  should  rest  with  the 
person,  if  of  full  age,  who  for  the  time  being  is 
entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  the  land.  The  clause  in  question 
therefore  declares  that  such  person  shall  have  power 
to  appoint  a  new  trustee  or  new  trustees  of  the  settle- 
ment. The  deed  sometimes  contains  a  proviso  that  the 
settlement  shall  be  altogether  void  unless  the  marriage 
is  solemnized  within  a  specified  time.  It  concludes 
with  the  ordinary  Testimonium  clause. 


(r)  45  &  46  Vict  c.  3^8.  15. 
(d)  44  &  45  Viot.  c.  41,  8.  31. 
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CHAPTER  VII. 

OF  WILLS. 

The  sabject  for  onr  consideration  in  this,  onr  final 
chapter,  is  a  Will  of  Land.  In  the  previous  chapters 
of  this  part  of  our  work  we  have  gone  through  the 
clauses  of  a  simple  form  of  the  particular  instrument 
under  discussion,  in  order  to  show  how  the  practical 
work  of  conveyancing  is  made  to  comply  with  the  rules 
of  law.  But  when  we  come  to  the  subject  of  wills  it 
is  not  possible  for  us  to  adopt  our  usual  plan.  All  the 
other  instruments  to  which  our  attention  has  hitherto 
been  directed,  however  much  they  may  vary  in  detail, 
have  some  parts  common  to  the  class  to  which  they 
belong.  The  covenants  in  a  mortgage  deed,  the  lessee's 
covenants  in  a  lease,  the  limitations  in  a  strict  settle- 
ment, vary  only  within  moderate  limits;  and  the  obser- 
vation, therefore,  of  any  one  set  of  them  serves  as  a 
guide  in  framing  all  other  assurances  of  a  like  nature. 
But  with  wills  the  case  is  diflTerent.  There  may  be, 
and  often  is,  a  similarity  between  one  will  and  another. 
The  conveyancer  may  be  able  to  lay  his  finger  upon 
this  and  that  form,  and  say  that  they  ought,  respec- 
tively, to  be  made  use  of  in  certain  cases,  but  he  can- 
not say  of  any  of  the  important  parts  of  any  one  will 
that  they  are  matters  of  common  form. 

We  will,  therefore,  after  a  few  words  on  the  quali- 
fications necessary  to  enable  a  person  to  make  a  will, 
arrange  our  subject  under  three  headings,  namely : — 
I  st,  the  execution  and  attestation  of  wills ;   2nd,  the  Proposed 
estates  and  interests  in  land  which  can  be  disposed  of  ,u^j^"  ^  ^  ^ 


414  OF   CONVEYANCING. 

by  will ;  and  3rd,  the  revocation  of  wills ;  the  first  and 
third  of  these  divisions  applying  to  all  wills  eqnally. 

The  principal  rules  which   govern   the  making  of 

wills  at  the  present  day  are  to  be  found  in  the  7  Wm. 

The  Wills  Act.  IV.,  and  I  Vict.,  c.  26  (generally  known  as  the  Wills 

Act),  which  applies  to  all  wills  made  in  England  and 

Wales,  or  Ireland,  since  the  31st  of  December  1837. 

Who  may        The  Act  first  says  that  it   shall  be  lawful  for   every 

"*'*  ®*      *     person  (a)  to  make  a  will,  and  subsequently  excepts 

Infants  may     two  classcs  from  this  general  rule.     These  are,  persons 

not  make  a  wlU         -i         .1  /•  .  .  /t  \  j  •   j 

of  real  pro-      under  the  age  of  twenty-one  years  (6),  and  married 
perty.  women,  except  in  so  far  as  they  might  have  made  a 

will  before  the  passing  of  the  Act  (c).     To  the  incapa- 
city of  an  infant  to  make  a  will  of  real  property  (an 
Exception  as  to  exception  to  his  general  incapacity  being  made,  by 
perty.  another  section  {d)  of  the  Act,  with  regard  to  a  will 

of  personalty  by  a  soldier  or  sailor  who  is  an  infant  (e)  ) 
we  may  add  that  of  persons  who  cannot  make  a  will 
on  account  of  natural  or  temporal  incapacity,  such  as 
idiots,  lunatics,  those  who  from  old  age  or  other  causes 
have  outlived  their  understanding,  or  who  are  subject 
to  undue  influence,  and  of  persons  who  are  disabled  by 
statute  (/)  on  account  of  their  being  sentenced  to 
death,  or  undergoing  penal  servitude,  for  any  crime. 

Wills  of  Married  women,  it  will  be  noticed,  are  under  the 

women.  Same   disability  as  before    the   Act   (^).     By   an  old 

statute  of  Henry  the  Eighth  relating  to  wills  (A),  but 

repealed  by  the  present  Wills  Act  (i),  it  was  enacted  (/) 

that  no  will  made  of  any  lands,  manors,  or  other  here- 


(a)  S.  3. 
(6)  S.  7. 
(c)  S.  8. 

(ce)S.  II. 

(e)  Re  MeMwrdo,  L.  R  i  P.  &  M.  540.  ' 

(/)  33  &  34  Vict  a  23. 

{g)  See  Thomas  v.  Jones,  2  J.  &  H.  475,  483. 

(A)  34  ft  35  Hen.  VIII.  c.  5. 

(0  7  Wm.  IV.  &  I  Vict  a  26,  8.  2. 

(i)S.  14.   . 
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ditaments,  by  any  married  woman,  should  be  effectual. 
A  married  woman  is,  therefore,  unable  to  make  a  will 
of  freeholds  or  copyholds,  not  belonging  to  her  for  her 
separate  use,  except  in  execution  of  a  power  of  appoint- 
ment ;  which  must,  moreover,  in  the  case  of  copyholds, 
have  been  created  by  a  surrender  in  her  favour  (k). 
But  if  the  power  exists,  it  is  no  objection  to  her  exer- 
cise of  it  that  she  has  thereby  a  dominion  over  land, 
and  is  not  merely  an  agent  carrying  out  the  wishes  of 
the  person  who  created  the  power  (Z).  She  may  dis- 
pose by  will  of  her  estate  or  interest  in  any  land  which 
has  been  settled  to  her  separate  use  (m),  or  to  which 
she  has  become  entitled  for  her  separate  use  under  the 
provisions  of  the  Divorce  Acts  (n),  or  of  the  Married 
Women's  Property  Acts  {0) ;  since  in  respect  of  these 
she  is  considered  a  ferae  sole,  the  statute  of  Henry  the 
Eighth  being  held  not  to  apply  to  land  settled  to  a 
married  woman's  separate  use,  inasmuch  as  this  form 
of  property  did  not  exist  at  the  time  when  the  Act 
was  passed.  She  may  also  dispose  by  will  of  leaseholds, 
although  not  held  to  her  separate  use,  provided  her 
husband  gives  his  consent  to  her  doing  so  by  some 
specified  will  (p),  does  not  die  during  the  coverture 
(for  this  operates  as  a  revocation  of  his  assent  (q)  ),  and, 
if  he  survives  her,  either  expressly  repeats  his  assent  (r), 
or  does  not  revoke  it  before  her  will  is  proved  (s). 

We  next  come  to  the  execution  and  attestation  of  Execution  and 
wills.     Before  the  passing  of  the  Wills  Act,  a  will  of  ^^iSl,'^*^*'''^^ 
personal  estate  might,  under  certain  circumstances,  be 
made  by  parol,  and  if  in  writing  did  not  require  any 


(k)  Doe  y.  Bartle,  5  B.  &  Aid.  492,  Sug.  WiUf ,  9. 
d)  Sug.  Pow.  153. 
(m)  Taylor  v.  Meads,  13  W.  R.  394. 

{n)  20  &  21  Vict.  0.  85,  B8.  21,  25  ;  21  &  22  Vict  c.  108 ;  re  BUioU, 
li.  R.  2  P.  &  M.  274. 

(o)  33  *  34  V'ict  a  93  :  45  &  4^  Vict  c.  75. 

(p)  R.  ▼.  Bettesworthf  Sir.  891. 

iq)  NobU  V.  WiUock,  L.  R.  8  Ch.  778. 

(r)  Maae  v.  Sh^jffield,  i  Rob.  364. 

(«)  I  Wms.  Exors.  55. 
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attestation.  A  will  of  real  estate,  on  the  other  hand, 
was  invalid  unless  attested  by  three  witnesses.  The 
present  Act  has  established  a  uniform  rule  for  the 
execution  of  every  kind  of  will.  It  enacts  (t)  that  no 
will  (a  term  which  includes  a  codicil  to  a  wiU)  shall 
be  valid  unless  it  shall  be  in  writing  and  executed  in 
the  manner  thereinafter  mentioned ;  (that  is  to  say) 
it  shall  be  signed  at  the  foot  or  end  thereof,  by  the 
testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction ;  and  Buch  signature  shaU  be 
made  or  acknowledged  by  the  testator  in  the  presence 
of  two,  or  more,  witnesses,  present  at  the  same  time  ; 
and  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary.  It  is  further  enacted  (i^) 
that  no  appointment  made  by  will  in  exercise  of  any 
power  shall  be  valid,  unless  the  same  be  executed  in 
the  manner  required  by  the  Act  for  the  execution  of 
wills :  and  that  every  will  so  executed  shall,  so  far  as 
regards  the  execution  and  attestation  thereof,  be  a 
valid  execution  of  a  power  of  appointment  by  will, 
notwithstanding  it  shall  have  been  expressly  required 
that  a  will  made  in  exercise  of  such  power  should  be 
executed  with  some  additional  or  other  form  of  execu- 
tion or  solemnity. 

Will  need  not,  The  writing  of  a  will  need  not,  necessarily,  be  in 
in  ink.*  ^'  ink  *.  pencil  writing  will  be  suflBcient,  although  objec- 
tionable both  on  account  of  its  liability  to  obliteration, 
and  because  where  a  will  is  partly  in  ink  and  partly 
in  pencil,  the  words  in  pencil  may  be  rejected  if  the 
will  is  sensible  without  them  (v).  The  will  may  con- 
sist also,  in  part,  of  a  printed  form  filled  up  in  writing, 
or  may  even  be  in  numbers  and  letters  (w)  explained 
by  a  key,  but  the  first-mentioned  form  of  will  may 


(0  S.  9. 

(u)  S.  la 

(v)  Be  AdanUf  L.  R.  2  P.  &  M.  367. 

{w)  Eatt  V.  Ttoyfwd,  4  H.  L.  C.  517. 
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give  rise  to  difficulties  in  probate  (x),  whilst  the  dis- 
advantages of  the  second  are  obvious. 

If  the  will  is  in  writing,  nothing  inserted  in  it  by 
the  testator  before  its  execution  can  be  altered  after 
his  death.  In  a  modem  case  (y),  the  residuary  clause 
of  a  will  was  in  the  following  terms  : — "  The  trustees 
to  stand  possessed  of  all  the  residue  of  my  real  estate 
in  trust,"  &c.  It  was  proved,  conclusively,  that  the 
testator  had  intended  to  include  his  personal  estate  in 
this  clause,  and  the  Court  of  Probate  was  asked  to 
carry  out  his  wishes  by  striking  out  the  word  "  real," 
but  the  judge  (Sir  J.  Hannen)  refused  to  do  so,  hold- 
ing that,  in  the  absence  of  fraud  or  mistake  made 
without  the  knowledge  of  the  testator,  the  Court  has 
no  jurisdiction  to  correct  any  error  which  may  have 
crept  into  a  will.  With  respect  to  changes  made  in 
a  will  after  its  execution  the  case  is  different,  for  the 
Act  says  (z)  that  no  obliteration,  interlineation,  or 
other  alteration,  made  in  any  will  after  the  execution 
thereof,  shall  be  valid  or  have  any  effect,  except  so 
far  as  the  words  or  effect  of  the  will  before  such 
alteration  shall  not  be  apparent,  unless  such  alteration 
shall  be  executed  and  attested  in  the  same  manner  as 
a  will.  But  it  is  provided  that  such  alteration  shall 
be  duly  executed  if  the  signature  of  the  testator  and 
the  subscription  of  the  witnesses  be  made  in  the 
margin  of  the  will  near  such  alteration,  or  near  a 
memorandum  referring  to  such  alteration,  and  written 
in  some  part  of  the  will.  If,  therefore,  there  is  an 
unattested  alteration  in  a  will,  and  the  will  is  intel- 
ligible without  such  alteration,  the  latter  will  be  strack 
out  of  the  will  unless  it  can  be  proved  to  have  been 
made  before  the  will  was  executed.  It  has  been  said 
that  there  is  no  presumption  of  law  that  an  alteration 
was  made  at  any  particular  time,  but  that  the  ontis  of 

{x)  See  2  Rob.  11$^;  Re  Dilke$,  L.  R.  3  P.  &  M.  164. 
(y)  Harter  v.  IlarUr,  L.  R.  3  P.  &  M.  II. 
(z)  S.  21. 

*  2D 
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proving  that  it  was  made  before  execution  lies,  gene- 
rally speaking,  upon  the  person  who  would  derive 
advantage  from  it  (a).  In  another  case  (6),  however, 
a  distinction  was  made  between  interlineations  and 
any  other  alterations  ;  it  being  held  that  the  Court  is 
not  precluded,  by  the  absence  of  direct  evidence,  from 
considering  the  nature  of  an  interlineation  and  the 
internal  evidence,  if  any,  furnished  by  the  document 
itself;  but  may  admit  the  interlineation  to  probate, 
although  there  is  no  evidence  that  it  was  made  before 
the  will  (c).  However,  it  is  always  better  to  attest 
every  alteration  in  a  will,  although  it  may  have  been 
made  before  the  will  was  executed ;  since,  unless  the 
signature  (d)y  or  the  initals  (e),  of  the  testator,  and 
of  the  witnesses,  are  placed  in  the  margin  near  the 
alteration,  or  unless  there  is  some  attested  memorandum 
referring  to  the  alteration,  the  Court  of  Probate  will 
require  evidence  that  it  was  made  before  the  execution 
of  the  will. 

Signature.  The  next  point  to  be  noticed  is,  that  the  will  must 

Poeition  of  the  be  signed  at  the  foot  or  end  thereof.     Non-compliance 
signaturefc       ^j^j^  ^j^-g  apparently  simple  direction  formerly  made 

Wills  Act        many  wills  invalid  (/),  and  consequently  there  was 
Amendment     ^^^^^  ^^^   ^HYIb   Act    Amendment   Act  (g),   which 

applies  to  every  will  which  had  not,  prior  to  the  I  /th 
of  June  1852,  been  pronounced  to  be  defectively 
executed.  This  Act  provides  (A)  that  a  will  shall  be 
valid  if  the  testator's  signature  shall  be  so  placed  at,  or 
after,  or  following,  or  under,  or  beside,  or  opposite  to, 
the  end  of  the  will  that  it  shall  be  apparent  on  the 
face  of  the  will  that  the  testator  intended  to  give  eflTect 


(a)  Per  V.  0.  Wood,  WlUiams  v.  Askton,  I  J.  &  H.  1 1 5,  118. 
(6)  Jie  Cadge,  L.  R.  I  P.  &  M.  543. 

(c)  And  Bee  Re  Hindmarch^  L.  R.  I  P.  ft  M.  307  ;  DtncK  ▼.  Dtnek^ 
2  P.  D.  60. 
{d)  Re  Wingrove,  15  Jur.  91. 
(e)  Re  Hindi,  16  Jur.  1161. 

(/)  See  the  cases  collected  in  Deane  on  Wills,  pp.  75,  el  uq, 
{9)  15  &  16  Vict,  c  24. 
(A)  S.  I. 
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by  such  his  signature  to  the  writing  signed  as  his 
will ;  and  that  no  such  will  shall  be  affected  by  the 
circumstance  that  a  blank  space  shall  intervene 
between  the  concluding  word  of  the  will  and  the 
signature ;  or  by  the  circumstance  that  the  signature 
shall  be  placed  amongst  the  words  of  the  testimonium 
clause,  or  of  the  clause  of  attestation  ;  or  shall  follow, 
or  be  after,  or  under,  or  beside,  the  names,  or  one  of 
the  names,  of  the  subscribing  witnesses ;  or  by  the 
circumstance  that  the  signature  shall  be  on  a  side,  or 
page,  or  other  portion  of  the  paper  or  papers  contain- 
ing the  will,  whereon  no  clause,  or  paragraph,  or 
disposing  part,  of  the  will  shall  be  written  above  the 
signature;  or  by  the  circumstance  that  there  shall 
appear  to  be  sufficient  space  on  or  at  the  bottom  of 
the  preceding  side  or  page,  or  other  portion  of  the 
same  paper  on  which  the  will  is  written,  to  contain 
the  signature.  Under  this  Act,  a  will  has  been  held 
to  be  well  executed  where  the  testator's  signature 
and  the  attestation  of  the  witnesses  were  alone  written 
across  a  side  of  a  sheet  of  paper  of  which  two  other 
sheets  were  filled  up  by  the  words  of  the  will  (i)  ; 
and  where  they  were  written  alone  on  one  of  several 
sheets  of  paper,  although  there  was  room  for  them  at 
the  end  of  the  previous  sheet  (j). 

The  will  may  be  signed  either  by  the  testator  or  Signature  by 
by   some  other  person  in    his    presence  and  by  his     ®  ®*  *  ®^* 
direction ;  but  such  signature  must  be  made  or  ac- 
knowledged by  him  in  the  presence  of  two  or  more 
witnesses,  present  at  the  same  time.     If  the  testator 
cannot  write,  or  is  too  ill  to  write,  he  may  either  make  Signature  on 
his  mark  (A:),  or  direct  his  signature  to  be  made  for  testator, 
him.     This  may  be  done  by  one  of  the  attesting  wit- 

(i)  lU  Wriffht,  4  Sw.  &  Tr.  35  ;  JU  Coombs^  L.  R  I  P.  &  M.  302  ; 
Se  jonea,  13  W.  R.  414 ;  JU  Ardier,  L.  R.  2  P.  &  M.  252. 

( j )  Jie  WiUianu,  L.  R  i  P.  &  M.  4  ;  Hunt  v.  Hunt,  L.  R  I  P.  &  M. 
209  ;  see  also  Jitt  Ainstoorthf  L.  R  2  P.  &  M.  151  ;  Be  Arthur,  L.  R.  2 
P.  &  M.  273  ;  iZe  Wotton,  L.  R  3  P.  &  M.  159. 

(k)  See  I  Jar.  Wills,  lia 
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nesses  (f) ;  and  it  will  be  a  good  execution  if  the 
witness  signs  his  own  name,  stating  in  the  will  that  he 
does  so  on  behalf  of  the  testator,  in  his  presence,  and 
by  his  direction  (m).  But  it  is  essential  that  the  tes- 
tator should  know,  and  approve  of,  the  contents  of  the 
will  at  the  time  of  its  execution  (n). 

Signature  or         Both  the  witnesses  must  be  present  when  the  will 

ftCKiiowIodflr* 

ment  by  the     IS  signed  or  when  it  is  acknowledged  (o),  but  although 
testator.  ^j^^  j^^^  requires  the  signature  to  be  made  in  the  pre- 

Presenceof  the  seuce  of  two  witnesses,  it  does  not  make  it  requisite 
witnesses.        ^j^^^^  ^.j^^^  should  actually  see  the  testator  write.      It  is 

sufficient  if  they  see  him  in  the  act  of  writing  what  is 
presumably  his  signature  (p) ;  or  even  if  they  are  in 
such  a  position  that  they  may,  if  they  please,  see  him 
in  the  act  of  writing  (q).  It  is,  however,  essential  that 
there  should  be  a  possibility  of  the  witnesses  seeing  the 
testator  write,  and  that  his  signature  should  be  made 
before  those  of  the  witnesses  are  affixed  to  the  will  (r). 
Signature  by  If  he  has  already  affixed  his  signature  to  the  will,  he 
can  acknowledge  it  in  the  presence  of  the  witnesses. 
No  particular  form  of  acknowledgment  is  necessary, 
nor  need  the  testator  say  in  so  many  words  that  the 
signature  is  his  (s) ;  and  very  slight  acts  on  his  part  will 
be  held  to  amount  to  an  acknowledgment  (t).  The 
witnesses  must,  at  the  time  of  the  acknowledgment,  see, 
or  have  the  opportunity  of  seeing,  the  signature  of  the 
testator,  and  if  such  be  not  the  case,  the  will  will  not  be 
properly  acknowledged,  even  though  the  signature  is  in 
fact  affixed  to  it,  and  the  testator  states  to  the  witnesses 


(I)  Re  Bailey,  i  Curt.  914 ;  Smitli  v.  Harris,  I  Kob.  262. 
(ot)  Re  Clark,  2  Curt.  329. 

(n)  Hcutilmo  V.  Stohie,  L.  R.  i  P.  &  M.  64  ;  see  Cleare  v.  Cleare,  L. 
R.  I  P.  &  M.  655 ;  Alter  v.  Atkinson,  L.  R.  I  P.  &  M.  665. 
(0)  Re  Ayling,  I  Curt  913 ;  jB«  Mansfield,  I  No.  Cas.  362. 
{p)  Smith  V.  SmUk,  L.  R  i  P.  &  M.  143. 
{q)  Newton  v.  Clarke,  2  Curt.  320 ;  and  see  Casson  ▼.  Dade,  I  Brou 

a  o.  98. 

(r)  Re  Olding,  2  Curt.  865  ;  Re  Byrd,  3  Curt.  117. 

(«)  Ktigwin  v.  Keigwin,  3  Curt.  607,  611. 

(0  See  Re  Warden,  2  Curt.  334 ;  Ooze  v.  Qaxe^  3  Curt  451. 
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that  the  document  before  them  is  his  will  {v).  A 
witness  may  sign  by  means  of  a  mark,  which  will  be  a 
good  signature  although  a  wrong  surname  is  written 
opposite  to  it,  if  it  is  clear  that  the  will  was  otherwise 
properly  attested  (v) ;  and  a  witness  may  make  a  mark 
even  though  he  can  write  (w).  The  testator  must  be 
in  such  a  position  that  he  can  see  the  witnesses  sign 
(x\  and  must  also  be  aware  that  they  are  signing  (y) ; 
but  it  is  not  necessary  that  one  witness  should  sign  in 
the  presence  of  the  other. 

The  witnesses  must  not  only  subscribe  the  will :  Attestation  of 
they  must  also  attest  it.  Now  to  "attest"  a  will  *^® '''^^• 
means  to  put  one's  name  to  it  as  bearing  witness  to 
the  fact  of  its  having  been  signed  by  the  testator. 
A  signature,  therefore,  appended  without  the  inten- 
tion of  attesting  the  will  does  not  constitute  the  per- 
son signing  a  witness.  Where,  for  instance  (a;),  a 
will  was  signed  at  the  end  of  the  first  page  by  the 
testator  and  by  one  other  person  as  a  witness,  and  at 
the  top  of  the  next  page  there  was  a  memorandum 
referring  to  the  testator's  property,  followed  by  the 
signatures  of  three  other  persons,  it  was  held  that 
these  last  had  not  signed  as  witnesses,  and  that  the 
will  was,  therefore,  invalid.  But  the  fact  of  a  witness 
signing  also  in  another  capacity, — as  where  a  man 
witnessed  a  will,  and  wrote  opposite  his  name 
"  executor,"  instead  of  "  witness," — will  make  no  dif- 
ference (a). 

The  Act  says  that  no  form  of  attestation  shall  be  Form  of  at- 
necessary ;  and  it  has  been  decided  that  this  obviates    ■******'*• 
the  necessity  of  any  form  at  all,  not  merely  of  any 

(te)  Re  Ounstan,  7  P.  D.  102, 
(v)  Rt  Athmore,  3  Curt.  756. 
(w)  Re  AmUSf  2  Rob.  116. 

ix)  Newton  v.  Clarke,  2  Curt.  320 ;  Norton  v.  Bazctt,  3  Jar.  (N.S.) 
1084. 

(y)  Jenner  v.  Fineh,  5  P.  D.  106. 

{z)  Re  Wi/aon,  L.  R.  I  P.  &  M.  269. 

(a)  Otifithi  V.  QHfithi,  L.  B.  2  P.  &  M.  30a 
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particular  form  (&).  But  it  is  always  desirable  to  add 
an  attestation  clause  to  a  will,  since,  without  it,  pro- 
bate will  not  be  granted  unless  evidence  is  given,  if 
obtainable,  that  all  the  formalities  required  by  the  Act 
have  been  complied  with  (c). 

Selection  of  In   selecting  witnesses   for  a  will,  care  should  be 

taken  not  to  include  any  persons  on  whom  any  benefit 
is  conferred  by  the  will.  For  the  Wills  Act  enacts  (d) 
that  if  any  person  shall  attest  the  execution  of  any  will 
to  whom,  or  to  whose  wife  or  husband,  any  beneficial 
devise,  estate,  interest,  or  appointment,  of,  or  affect- 
ing, any  real  or  personal  estate  (other  than  charges 
and  directions  for  the  payment  of  debts),  shall  be 
thereby  given,  such  devise,  estate,  interest,  or  appoint- 
ment shall,  so  far  as  regards  such  person,  or  the  wife 
or  husband  of  such  person,  be  utterly  null  and  void ; 
but  such  person  may  still  be  admitted  as  a  witness  to 
prove  the  execution  of  the  will.  It  is  also  provided 
that  a  creditor  who  attests  a  will  providing  for  pay- 
ment of  debts  (e),  or  a  person  attesting  a  will  of  which 
he  is  appointed  executor  (/),  shall  be  competent  to 
prove  its  due  execution.  The  fact  of  a  person  to  whom 
a  gift  is  made  upon  trust  being  a  witness  does  not 
invalidate  the  gift,  even  when  the  particular  way  in 
which  it  is  to  be  applied  for  the  benefit  of  the  object 
designated  is  left  to  his  discretion  (g).  If  a  will  has 
been  inadvertently  attested  by  two  persons,  one  of 
whom  takes  some  benefit  under  it,  it  is  not  necessary 
to  make  a  new  will ;  for  a  codicil  witnessed  by  two 
indifferent  persons,  and  confirming  the  will,  makes  the 
gift  valid  (A).  When  a  will  has  been  signed  by  the 
testator  and  attested  by  two  witnesses,  and  aftierwards 


(6)  Be  Thomas,  7  W.  R.  270 ;  Bryan  v.  While,  2  Robi  315. 

(c)  Be  Diaper,  3  N.  R  215. 

id)  S.  15. 

(e)  S.  16. 

(/)  S.  17. 

{g)  CrestweU  v.  CressweU,  L.  R.  6  Eg.  69. 

(A)  Anderson  v.  Anderson,  L.  R.  13  £q.  381. 
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a  third  person  adds  his  name,  the  Court  of  Probate  will 
not,  without  cogent  evidence,  come  to  the  conclusion 
that  that  third  person  signed  as  a  witness,  and  will 
therefore  incline  to  strike  out  his  name  (i).  But  if  he 
has  signed  as  a  witness,  although  after  the  other  two, 
and  the  will  has  been  admitted  to  probate  with  the 
names  of  the  three  as  witnesses,  he  cannot  take  any 
benefit  under  the  will  (J),  It  would  seem  to  be  clear 
that  the  subsequent  marriage  of  a  witness  to  a  person 
entitled  to  the  benefit  of  a  devise  or  bequest  would 
not  invalidate  that  devise  or  bequest  (k). 

It  may  be  mentioned  here  that  a  will  of  land  is  By  what  law 
governed  by  the  law  of  the  country  in  which  the  land  governed. 
is,  not  by  that  of  the  country  where  the  testator  is 
domiciled.  Hence,  a  will  devising  real  estate  situate 
in  England  must,  in  order  to  be  effectual,  be  made  in 
compliance  with  the  law  of  this  country ;  if  written  in 
a  foreign  language  it  must  contain  expressions  which 
would,  if  translated  into  English,  comprise  and  destine 
the  land  in  question,  and  it  must  be  executed  and  at- 
tested in  precisely  the  same  manner  as  if  it  were  made 
in  England  (Z).  And  although  a  will  of  personal  pro- 
perty is,  generally  speaking,  governed  by  the  law  of 
the  testator's  domicile,  an  exception  obtains  to  this 
rule  in  the  case  of  leaseholds ;  since  leasehold  property 
is  part  of  the  territory  of  the  country  in  which  it  is 
situate,  and  a  will  disposing  of  leasehold  estate  in 
England  must,  therefore,  conform  to  the  requirements 
of  the  English  law  (m). 

The  Wills  Act  also  defines  the  estates  and  interests  What  property 
in  land  which   may  be   disposed  of  by  will.     These  S)Md  of  by 

will 

(»)  Jie  Sharman,  L.  R  i  P.  &  M.  661,  663;  Be  Pursglove,  26  L.  T. 
(N.S.)  405. 

(j)  Cozens  v.  Grout,  W.  N.  (1873)  144, 

{k)  Hay  k  Jar.  Wills,  29°. 

{I)  I  Jar.  Wills,  i. 

(m)  Freke  v.  Carbery,  L.  R.  16  Eq.  461. 
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include  (n)  all  real  and  all  personal  estate  to  which 
a  testator  is  entitled,  either  at  law  or  in  equity,  at 
the  time  of  his  death ;  and  which,  if  not  so  devised, 
bequeathed,  or  disposed  of,  would  descend  upon  the 
heir  at  law  or  customary  heir  of  him,  or,  if  he  became 
entitled  by  descent,  of  his  ancestor,  or  upon  his  exe- 
cutor or  administrator.  It  is  also  provided  that  the 
power  of  disposition  by  will  shall  extend  to  copyholds, 
notwithstanding  that  the  testator  may  not  have  sur- 
rendered the  same  to  the  use  of  his  will,  or  notwith- 
standing that,  being  entitled  as  heir,  devisee,  or  other- 
wise, to  be  admitted  thereto,  he  shall  not  have  been 
admitted  thereto,  or  that  the  same,  but  for  the  Act, 
could  not  have  been  disposed  of  by  will.  The  power 
of  disposition  extends,  moreover,  to  estates  pur  autre 
vie ;  to  all  contingent  and  fiiture  interests  in  real  or 
personal  estate ;  and  to  rights  of  entry,  including  also 
such  of  the  above-mentioned  estates  and  interests  as 
the  testator  may  be  entitled  to  at  the  time  of  his  death, 
notwithstanding  that  he  may  have  become  entitled  to 
the  same  subsequently  to  the  execution  of  his  will. 

The  Act,  therefore,  enables  a  testator  to  devise  and 
bequeath  all  estates  in  land  except  those  held  in  joint- 
tenancy,  or  for  an  estate  tail,  or  an  estate  in  quasi  tail, 
that  is,  an  estate  pur  avire  vie  given  to  a  man  and 
the  heirs  of  his  body ;  for  since  none  of  these  estates 
descend  to  a  man's  heir,  executor,  or  administrator, 
they  do  not  come  within  the  Act.  The  statute  enlarges 
Changes  made  the  former  rule  of  law,  by  enabling  a  man  to  devise  all 
Freeholds.*  freeholds  to  which  he  is  entitled  at  the  time  of  his 
death,  although  he  may  have  acquired  them  subse- 
quently to  the  date  of  his  will ;  whereas,  previously  to 
the  Act,  a  devise  of  freeholds  could  only  include  those 
belonging  to  the  testator  at  the  time  when  he  made 
his  will ;  even  though  the  will  purported  to  devise  all 
lands  which  he  should  have  at  the  time  of  his  decease  (o). 

(n)  S.  3. 

(0)  Bunter  v.  CoUj  Salk.  237. 
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The  Act  also  increases  the  power  of  devising  copyholds,  Copyholds, 
for  a  former  Act  (p),  which  partially  did  away  with 
the  necessity  of  a  surrender  of  such  estates  before  they 
could  be  disposed  of  by  will,  did  not  extend  to  the  case 
of  a  devise  by  a  devisee  (j),  or  by  a  purchaser  (r),  who 
had  not  himself  been  admitted.  But,  notwithstanding 
the  expression,  "  which  if  not  so  devised  would  devolve 
upon  his  customary  heir,"  the  Act  has  not  done  away 
with  the  old  rule  that  a  devise  of  copyholds  conveys 
no  title  to  the  property  until  the  devisee  has  been  ad- 
mitted; and  the  legal  estate  therefore,  in  such  a  case, 
still  remains  in  the  heir  of  the  copyholder  until  the 
admittance  of  the  devisee  (s). 

In  order  still  more  effectually  to  guard  against  a  Wills  to  be 
testator's  dying  intestate  as  to   any  part  of  his  pro- J^^^^^j " 
perty,  the  Act  provides  that,  unless  a  contrary  inten-  ?®^^f^*J  ^: 
tion   shall   appear  by  the  will,   every  will   shall    be  of  the  testator, 
construed,   with   reference  to   the  real   and   personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately  before  the  death  of 
the  testator  (t) ;  that  a  residuary  devise  shall  include  Residuary 
estates  comprised  in  lapsed  and  void  devises  (u) ;  that  ciudriapsed 
a  general  devise  of  the  land  of  the  testator,  or  of  his  and  void  de- 

.  .  .  vises. 

land  in  any  place,  or  in  the  occupation  of  any  person.  General  devise 
or  otherwise    described   in    a    general   manner,  shall  ^"^0^8 and 
include   copyhold  and  leasehold  as  well  as    freehold  leaseholds, 
land  (y) ;  that  a  general  devise  or  bequest  of  the  real  S'^p^^?^:^; 
or  personal  estate  of  a  testator  shall  include  any  real  executed  by 

.  general  dense. 

or  personal  estate  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper  (w) ;  and 
that  a  devise   of  real  estate   without  any  words  of  Devisewithont 

words  of 

(P)  55  ^^-  HL  c.  192. 
iq)  Doe  V.  Zaws,  7  A.  &  £.  195. 
(r)  Matthew  v.  Osborne,  13  C.  B.  919. 

(s)  Olau  T.  Richarddonf  2  De  G.  M.  &  G.  65S ;  Oarland  v.  Afeadt  L. 
R.  6  Q.  B.  441,  449. 
(0  S.  24., 
(u)  S.  25. 
(v)  8.  26. 

(w)  a  27. 
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limitation  to    limitation  shall  pass  the  whole  of  the  estate  or  interest 
simpler"         therein  which  the  testator  had  power  to  dispose  of  by 
will  (x). 

How  contrary       In  considering  whether  property  passes  by  virtue 
shown.  of  any  of  these  sections,  the  test  is  whether  the  lan- 

guage of  the  will  necessarily  prevents  it  from  so  doing. 
If  it  does,  of  course,  the  sections  do  not  apply.  Thus, 
in  a  case  (y)  where  a  testator  devised  "  all  the  real 
estate  of  which  I  am  now  seised,"  bequeathed  his 
personal  estate  without  any  such  form  of  expression, 
and  in  other  parts  of  his  will,  when  using  the  word 
"  now,"  clearly  alluded  to  the  time  when  he  was  making 
his  will :  it  was  held  that  this  devise  did  not  pass  real 
estate  which  he  had  acquired  after  the  date  of  his 
will.  Again,  where  (z)  a  testator  devised  "all  my 
freehold  estate  which  I  purchased  from  B,"  it  was 
held  that  this  particular  description  of  the  property 
as  "  freehold "  prevented  the  will  from  passing  a 
piece  of  leasehold  land,  mixed  up  with  the  freehold, 
which  the  testator  had  purchased  from  B.,  and  the 
freehold  reversion  in  which  he  had  acquired  after  the 
date  of  his  will.  But  the  mere  use  of  words  which 
might  refer  to  the  date  of  the  will  does  not  prevent 
after -acquired  property  from  passing,  when  such 
words  are  only  used  as  part  of  a  general  descrip- 
tion of  property  included  in  the  will.  Hence,  a 
devise  of  "the  house  in  which  A.  now  resides"  has 
been  held  to  pass  a  garden  purchased  by  the  testator 
after  the  date  of  his  will,  and  attached  to  the  house  (a). 
On  the  same  principle,  a  devise  of  "real  estate  of 
which  I  am  seised,"  has  been  held  to  include  after- 
acquired   property  (6);  and  a  gift  of  "my  mansion 


(x)  S.  28, 

(y)  Cole  V.  Scott,  I  M.  &  G.  518. 

(2)  Emuu  V.  Smith,  2  De  G.  &  Sm.  722. 

(a)  Re  Midland  Ry.  Co.,  34  Beav.  525. 

(6)  LUford  y.  Powytkeck,  30  Beav.  300  ;  Langdale  v.  Brigga,  8  De  G. 
H.  &  G.  391  ;  and  see  Ooodlad  v.  Burnett,  I  K.  &  J.  341, 348  ;  0*TooU 
V.  Browne,  3  E.  &  B.  572. 
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called  C.  Court,"  to  comprehend  lands  afterwards 
purchased,  and  thrown  into  the  grounds  attached  to 
the  mansion  (c).  As  regards  a  contrary  intention 
appearing  in  the  will  by  a  reference  to  the  tenure  of 
property,  it  was  decided,  in  one  case,  that  the  mere 
description  of  land  as  "  leasehold  "  did  not  prevent  the 
whole  of  the  testator's  estate  in  it  from  passing  by  the 
will,  although  he  had,  after  the  date  of  his  will,  pur- 
chased the  fee-simple  reversion  in  the  land,  and  thus 
put  an  end  to  its  character  of  leasehold  (d).  And  in 
a  more  recent  case,  where  a  testator  had  bequeathed  to 
his  wife  "  all  my  term  and  interest  in  the  leasehold 
dwelling-house  in  which  I  now  reside,"  and  afterwards 
purchased  the  fee-simple  reversion  of  the  property,  it 
was  held  that  the  will  passed  the  whole  fee-simple  to 
the  wife  (e). 

In  enacting  that  a  general  devise  of  the  testator's  land  Change  made 
shall  include  leaseholds,  unless  the  will  shows  a  contrary  ^ge^f^a^!^ 
intention,  the  Act  has  made  another  change  in  the  law  ^0^^ 
of  wills.  Formerly  a  devise  of  "  lands,"  or  of  "  lands 
and  tenements,"  did  not  include  leaseholds,  unless,  at 
the  time  of  the  devise,  the  testator  had  no  freehold 
lands  which  could  pass  by  his  will  (/).  Since  the 
passing  of  the  Act,  the  presumption  is  that  such  words 
do  include  leaseholds  {g).  And  not  only  the  word 
"  lands,"  standing  alone,  but  even  additional  expres- 
sions, which  would  seem  to  apply  particularly  to  free- 
holds, may  now,  when  used  in  a  general  devise,  pass 
the  testator's  leaseholds.  Thus,  in  one  case  (A), 
leaseholds  were  held  to  be  included  in  a  devise  of  "  all 
my  lands  and  all  other  my  real  estate ; "  and  the 
same  effect  was  given  to  a  devise  of  "  all  my  freehold 

(c)  CasUe  v.  Fox,  L.  H.  1 1  Eq.  542. 

{d)  Cox  T.  BenneU,  L.  R.  6  Eq.  422  ;  and  see  Miles  v.  MileSy  L.  R  i 
Eq.  462. 

(e)  SaxUm  v.  SaxUm,  13  Ch.  D.  359. 

(/)  Rote  V.  BarUeit,  Cro.  Car.  292 ;  Thompton  r.  Laidey,  2  Bob.  & 
PuL  303. 

{g)  See  Prescott  y.  Barker,  L.  R.  9  Ch.  174,  186. 

(/i)   Wilson  V.  Eden,  21  L.  J.  vQ-  B.)  385. 
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land,"  when  the  leasehold  property,  sought  to  be 
included  in  this  devise,  was  one  of  which  the  testator 
had  the  reversion  in  fee-simple  at  the  expiration  of 
three  years  from  the  end  of  his  term  (i). 

Ab  to  land  of  A  general  devise  of  real  and  leasehold  estate  would, 
Z  trustee'or  '  before  the  Wills  Act,  have  passed  all  land  of  which 
mortgagee.  ^^iQ  testator  was,  at  the  time  of  making  his  will,  seised 
or  possessed  as  a  trustee  or  as  a  mortgagee  (j), 
unless  there  was  something  in  the  will  inconsistent 
with  such  a  construction  (k).  And  the  rule  was 
extended  by  the  operation  of  the  statute  to  all  estates 
or  interests  so  vested  in  the  testator  at  the  time  of 
his  death.  The  question  whether  a  general  devise  of 
land  which  the  will  also  charged  with  payment  of 
the  testator's  debts,  or  of  legacies  bequeathed  by  him, 
would  pass  land  of  which  he  was,  when  he  died,  sole 
trustee  or  mortgagee,  gave  rise  to  considerable  differ- 
ence of  judicial  opinion  (T).  But  such  questions 
cannot  arise  in  regard  to  wills  coming  into  operation 
after  the  31st  December  1 88 1,  for,  as  to  these,  the 
Conveyancing  Act,  1 88 1,  has  enacted  (m)  that  where 
an  estate  or  interest  of  inheritance,  or  limited  to  the 
heir  as  specijJ  occupant,  in  any  tenements  or  heredi- 
taments, corporeal  or  incorporeal,  is  vested  on  any 
trust,  or  by  way  of  mortgage,  in  any  person  solely, 
the  same  shall,  on  his  death,  notwithstanding  any  testa- 
mentary disposition,  devolve  to  and  become  vested  in 
his  personal  representatives  or  representative  from 
time  to  time,  in  like  manner  as  if  the  same  were  a 
chattel  real  vesting  in  him  or  them.  And  for  the 
purposes  of  that  section  the  personal  representatives, 
for  the  time  being,  of  the  deceased  are  to  be  deemed  in 


(t)  Matthews  v.  MatthewSt  L.  R.  4  £q.  278  ;  and  see  Gully  v.  Datis, 
L.  R.  10  Eq.  562. 

{j )  WaU  V.  Bright,  I  J.  &  W.  494  ;  Braybrohe  v.  Intlnp,  8  Vee.  417. 

(k)  Ex  parte  Marshall,  9  Sim.  555  ;  Rackham  t.  Siddall,  16  Sim.  297. 

(I)  See  Be  Stevens,  L.  R.  6  Eq.  597  ;  Be  Brown  and  Sibly's  Oontraet, 
3  Ch.  D.  156  ;  Be  BeUiss'  TrutU,  5  Ch.  D.  504, 

(f»)  44  &  45  Vict.  c.  4I1  8.  3a 
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law  his  heirs  and  assigns  within  the  meaning  of  all 
trusts  and  powers. 

The  old  rule  as  to  the  exercise  of  a  power  of  As  to  powers  of 
appointment  by  will  was  that  a  general  devise  did  not  ^^^^  ™®^ 
operate  as  an  execution  of  a  power,  unless  the  testator 
showed  by  his  will  an  intention  that  it  should  have 
that  effect ;  the  presumption,  therefore,  being  against 
the  power  having  been  so  exercised  (n).  Now,  under 
the  Act,  the  rule  is  the  other  way,  and  the  presumption 
is  that  the  testator  did  intend  to  exercise  his  power; 
and  any  one  maintaining  the  negative  must  establish 
his  case  by  showing  that  a  contrary  intention  appears 
by  the  will.  In  a  case  (0)  where  there  were  two 
settled  estates,  A.  and  B.,  the  testator,  who  had  no 
power  of  appointment  over  estate  A.,  but  a  general 
power  of  appointment  over  estate  B.,  with  a  remainder, 
in  default  of  his  appointment,  in  favour  of  other 
persons,  in  his  will  referred  to,  and  confirmed,  the 
deeds  by  which  both  estates  had  been  settled,  and 
then  made  a  general  devise  of  his  real  estate ;  it 
was  held  that  the  reference  to  the  settlement  applied 
only  to  estate  A.,  and  that  the  general  devise  operated 
as  an  execution  of  his  power  to  appoint  estate  B., 
especially  as  he  had  no  real  estate  besides  A.  and 
B.  (p).  It  is  to  be  noticed  that  the  Act  only  speaks 
of  a  power  to  appoint  in  any  manner  the  testator  may 
think  proper.  A  general  devise  cannot,  therefore, 
operate  under  the  Act  as  the  execution  of  a  power  to 
appoint  in  such  manner  as  the  testator  may  think 
fit,  but  amongst  specified  objects  only  (2). 

Before  the  passing  of  the  Wills  Act,  a  devise,  by  an  As  to  devise 
owner  in  fee-simple,  of  "  lands,"  or  even  of  "  lands,  ^f  j^^totioiu' 
tenements,  and  hereditaments"  (r),  conferred  on  the 

(n)  Cl^e*8  Oasef  6  Rep.  1 7^ ;  Andrews  v.  EmmoU,  2  Bra  C.  C.  297, 30a 

(o)  Lake  v.  Curriej  2  De  G.  M.  &  G.  536,  550. 

( p)  And  see  Hutckim  v.  Osborne,  3  De  G.  &  J.  142. 

(q)  Clove  y.  Atpdry^  12  Bear.  604. 

(r)  Hopewell  v.  Ackland,  Salk.  238. 
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devisee  an  estate  for  life  only,  unless  the  devise  con- 
tained words  of  limitation.  Now,  as  we  have  seen, 
such  a  devise  will,  in  the  absence  of  apparent  intention 
to  the  contrary,  give  an  estate  in  fee-simple.  It  has 
been  decided  (s)  that  a  general  devise  to  A.,  followed 
by  an  expression  of  intention  that  B.  should  enjoy  all 
the  testator's  estate,  which  was  to  be  absolut'Cly  at  his 
free  will  and  disposal,  gave  A.  an  estate  for  life  only ; 
the  fact  that  the  gift  to  B.  could  have  no  effect  if  A. 
took  an  estate  in  fee-simple,  being  considered  a  suf- 
ficient indication  of  an  intention  that  the  latter  should 
not  take  more  than  a  limited  estate.  But  a  gift  to  a 
person  of  "  the  house  she  now  lives  in,"  although  with- 
out words  of  limitation,  was  held  not  to  show  any 
intention  to  give  her  a  life  estate  only ;  she  therefore 
took  the  whole  of  the  testator's  estate  in  the  property 
in  question  (t).  And  an  intention  to  confer  a  limited 
estate  will  not  be  implied  from  the  fact  that  proper 
words  of  inheritance  have  been  employed  in  conferring 
estates  in  fee  in  other  parts  of  the  will  (u). 

Revocation  of       The  next  branch  of  our  subiect  is  the  Revocation  of 

a  will  .  , 

By  maiTiage.  ^i^^s.  Before  the  passing  of  the  Wills  Act,  a  man's 
will  was  presumed  to  be  revoked  by  the  fact  of  his 
subsequently  marrying  and  having  a  child  bom  to  him. 
But  this  presumption  might  be  rebutted  by  the  sur- 
rounding circumstances,  as  when  the  testator  had,  by 
such  a  will,  provided  for  a  future  wife  or  for  future 
children  (v),  or  where  the  children  of  the  marriage 
could  obtain  no  benefit  by  the  revocation  of  the  will  (tr). 
A  woman's  will  was  absolutely  revoked  by  her  marriage 
alone,  although  she  might  happen  to  survive  her  hus- 
band. The  law  relating  to  the  will  of  a  woman  re- 
mains almost  unaltered,  but  a  change  is  made  by  the 


(i)  Gravenor  v.  Watkins,  L.  R.  6  C.  P.  500. 

(t)  Reay  v.  ^lo^tTuon,  29  Beav.  88. 

(tt)  WUden  v.  Witden,  2  Sm.  &  Giff.  396,'40S- 

(r)  Sug.  Wills,  58. 

(it)  See  Sheath  v.  York,  i  Ves.  &  B.  390. 
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present  Act  with  regard  to  the  will  of  a  man.  For  it 
is  enacted  (x)  that  every  will  made  by  a  man  or 
woman  shall  be  revoked  by  his  or  her  marriage,  ex- 
cept a  will  made  in  exercise  of  a  power  of  appointment, 
when  the  real  or  personal  estate  thereby  appointed 
would  not,  in  default  of  such  appointment,  pass  to  his 
or  her  heir,  customary  heir,  executor,  or  administrator, 
or  the  person  entitled  as  his  or  her  next  of  kin  under  the 
Statute  of  Distributions  (y).  A  will  is  revoked  under 
this  section  if  made  on  the  same  day  as,  but  previously 
to,  the  testator's  marriage,  even  though  it  appears 
from  the  terms  of  the  will  that  he  did  not  intend  it  to 
take  eflFect  until  after  the  marriage  (z).  Nothing,  there- 
fore, can  keep  alive  any  will  made  before  marriage, 
except  the  fact  that  its  revocation  cannot  give  the 
property  in  question  to  any  of  the  persons  mentioned 
in  the  Act.  And  the  rule  is  not  affected  by  the  cir- 
cumstance that  the  revocation  of  the  will  cannot  pos- 
sibly benefit  any  future  husband,  wife,  or  children. 
Thus  (a),  a  woman  who  had  a  general  power  of  ap- 
pointment over  freeholds,  with  remainder,  in  default  of 
such  appointment,  to  her  heirs  and  assigns,  exercised 
the  power  in  favour  of  her  two  children  by  a  first 
marriage,  and  then  married  again:  it  was  held  that 
her  will  was  revoked,  although  the  only  result  of  this 
was  to  give  the  whole  property  to  one  of  those  two 
children,  as  her  heir-at-law,  without  conferring  any 
benefit  on  the  children  of  the  second  marriage.  But 
a  will  made  in  exercise  of  a  power  of  appointment  is 
not  revoked  when  its  revocation  could  only  give  the 
appointed  property  to  the  same  persons  as  would 
take  under  the  settlement  in  default  of  appointment, 
although  they  would  take  in  that  case  as  next  of  kin 
of  the  deceased  (b), 

(x)  s.  18. 

(y)  See  Sug.  Wills,  55-60. 
(«)  Otway  V.  SacUeir,  33  L.  T.  46. 
(a)   Vaughan  v.  VandenUgen,  2  Drew.  165,  168. 

(6)  Re  Fenwick,  L.  R  I  P.  &  M.  319  ;  He  Me  Vicar,  L.  R.  I  P.  &  M.     ' 
671 ;  JU  WorthingUmt  20  W.  R.  26a 
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By  preeump-  The  Act  goes  On  to  Say  that  no  will  shall  be  revoked 
tion.°  "^  °  ty  ^^y  presumption  of  an  intention  to  that  effect, 
founded  on  an  alteration  in  the  circumstances  of  the 
testator  (c) ;  and  that  no  conveyance,  or  other  act, 
made  or  done  subsequently  to  the  execution  of  a  will 
of,  or  relating  to,  any  real  or  personal  estate  therein 
comprised  (except  any  act  declared  by  the  statute  to 
amount  to  a  revocation),  shall  prevent  the  operation  of 
the  will  with  respect  to  such  estate  or  interest  in  such 
real  or  personal  estate  as  the  testator  shall  have  power 
to  dispose  of  by  will  at  the  time  of  his  death  (d).  This 
enactment  puts  an  end  to  the  former  unsatisfactory 
rule  that  a  devise  should  not  take  effect  unless  the 
estate  to  which  the  testator  was  entitled  when  he 
made  his  will  remained  unaltered  until  the  time  of  his 
death.  The  result  of  this  rule  was  that  a  fine  or  re- 
covery, made  expressly  in  order  to  give  effect  to  a 
will,  operated  instead  as  a  revocation  of  it;  and,  in 
like  manner,  that  a  devise  of  an  estate  was  revoked 
if  the  testator  mortgaged  it  after  making  his  will,  even 
though  it  was  re-conveyed  to  him  during  his  lifetime. 
The  Act  does  not,  however,  apply  to  cases  where  the 
thing  meant  to  be  given  is  altogether  gone.  If,  for  in- 
stance, a  man  by  his  will  gives  an  estate  in  land,  and 
afterwards  sells  that  estate,  the  devisee  has  no  claim  to 
the  purchase-money,  even  though  the  purchase  is  not 
completed  until  after  the  testator's  death  (e).  But  if  the 
contract  is  not  carried  out,  the  devisee  is,  of  course, 
unaffected  by  it,  and  it  would  seem  that  a  devise  of  an 
estate  stated  in  the  will  to  be  already  contracted  to 
be  sold  would  give  the  devisee  the  purchase-money 
of  the  estate  (/).  If  there  is  a  specific  devise  of  land, 
and  after  the  death  of  the  testator  a  person  purchase 
that  land  in  pursuance  of  an  option  given  to  him  by 


(c)  S.  19. 
id)  S.  23. 

(e)  Parrar  v.   WitUerUm,  5  Beav.  I ;  and  see  Moor  v.  Bai^Kci,  12 
Sim.  123. 
(/)  Sug.  V.  &  P.  191. 
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the  testator  during  his  lifetime,  the  devisee  will  be 
entitled  to  the  purcheise-money  if  the  will  was  made 
after  the  option  to  purchase  had  been  given,  but  not 
otherwise  (^). 

With  regard  to  revocation  by  other  means,  the  Act  Other  modes 
provides  (A)  that  no  will  or  codicil,  or  any  part  thereof, 
shall  be  revoked  otherwise  than  as  aforesaid;  or  by 
another  will  or  codicil  executed  in  the  manner  required 
by  the  Act ;  or  by  some  writing  declaring  an  intention 
to  revoke  the  same,  and  executed  in  the  manner  in 
which  a  will  is  required  by  the  Act  to  be  executed ;  or 
by  the  burning,  tearing,  or  otherwise  destroying  the 
same  by  the  testator,  or  by  some  person  in  his  pre- 
sence and  by  his  direction,  with  the  intention  of  re- 
voking the  same.  It  will  be  noticed  that  a  subsequent  B7  will  or 
will  or  codicil  need  not  be  expressly  stated  to  be  a®^  ^  ' 
revocation  of  a  former  will.  If,  therefore,  there  are 
two  properly  executed  wills,  making  different  disposi- 
tions of  the  same  property,  the  former  of  them  will  be 
revoked,  so  far  as  concerns  that  property,  by  the  mere 
making  of  the  latter  (i) ;  even  though  the  disposition 
of  property  contained  in  the  first  fails  to  take  effect 
owing  to  its  being  contrary  to  law  (/) ;  but  if  the  first 
of  two  such  wiUs  disposes  of  property  which  does  not 
pass  under  the  second,  then  the  first  is  not  revoked,  so 
far  as  that  disposition  is  concerned,  by  the  fact  that  the 
second  will  begins  with  the  words  "  this  is  my  will " 
(*),  or  even  with  the  words  "  this  is  my  last  will "  (/). 
Similarly,  a  codicil  to  a  will  confirms  such  parts  of  it 
as  it  does  not  revoke  (m).  If,  however,  the  second 
will,  or  the  codicil,  expressly  revokes  all  former  wills, 
no  previous  will  can,  in  general,  be  admitted  to  probate, 

ig)  Weeding  ▼.  Weeding,  i  J.  &  H.  424. 
(A)  S.  2a 

(*)  Htnfrey  v.  Henfrey^  2  Gurt.  468. 
li)  Baker  v.  Stwry,  31  L.  T.  N.  S.  631. 
\k)  StoddaH  v.  Orant,  19  L.  T.  305. 

{I)  Freeman  r.  Freeman,  5  De  G.  M.  &  G.  704  ;  Lemaye  ▼.  Ooodban^ 
L.  R.  I  P.  &  M.  57 ;  J2e  PeteheU,  L.  R.  3  P.  &  M.  153. 
(m)  Re  ffoward,  L.  R.  i  P.  fc  M.  636. 

♦  2  £ 
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even  though  it  may  be  referred  to  by  the  subsequent 
revoking  will  (n),  or  though  such  revoking  will  cannot 
be  found  (p).  But  if  the  clause  of  revocation  in  the 
second  will  can  be  clearly  proved  to  have  been  intro- 
duced by  mistake,  without  the  knowledge  of  the  testa- 
tor, probate  will  be  granted  of  the  will  without  the 
clause  (p). 

By  writing  A  wiU  may  also  be  revoked  by  a  writing  not  in  any 

exeou  1  6*^j^y  dealing  with  the  testator's  property,  provided  it 
be  executed  like  a  will  and  declare  an  intention  to 
make  a  revocation.  Consequently,  in  a  case  where  a 
testator  in  a  letter,  signed  by  him  in  the  presence  of 
two  witnesses,  directed  his  brother  to  obtain  his  wiU 
from  a  third  person  and  bum  it  without  reading  it; 
this  was  held  to  be  a  writing  declaring  an  intention  to 
revoke  the  will,  which  was  consequently  pronounced 
invalid  (q). 

By  destruction      The  Other  ways  in  which  a  will  can  be  revoked  are 
©tew.      ^j^^  burning,  tearing,  or  otherwise  destroying  it^  by 
the  testator,  or  by  some  person  in  his  presence  and  by 
his  direction,  with  the  intention  of  revoking  the  same, 
rancellatioii     Before  the  Wills  Act  any  part  of  a  will  cancelled  by  a 
Son.*  '®*****'    testator  became  thereby  revoked,  but  cancellation  does 
not  now  revoke  any  part  of  a  will  unless  the  will  is 
afterwards  re-executed  (r) ;  for  the  words  "  otherwise 
destroying  "  only  include  acts  of  a  nature  similar  to  those 
just  before  enumerated.     This  rule  must  often  have  dis- 
appointed the  intention  of  testators  who  had  imagined 
that  they  had  sufficiently  revoked  the  whole  or  part 
of  their  wills.     For  instance,  a  will  was  held  valid  in 
one  case  (s),  notwithstanding  that  the  whole  body  of 
the  will  was  struck  through  with  a  pen,  the  name  of 

(n)  Re  Sinclair,  3  Curt.  746. 

(0)  Wood  T.  WoocL,  L.  R.  I  P.  &  M.  309. 

ip)  Re  OswUd,  L.  R.  3  P.  &  M.  162. 

iq)  Re  Durance,  L.  R.  2  P.  &  M.  406. 

(r)  Sug.  Wills,  47. 

{9)  Sirens  v.  Taprell,  2  Curt.  458. 
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the  testator  crossed  out,  and  the  attestation  clause  and 
the  names  of  the  witnesses  likewise  run  through  with 
a  pen ;  and  in  another  case  {t)j  notwithstanding  that 
the  testator  had  written  the  word  "  cancelled "  across 
his  signature,  and  added  a  written  declaration  that  the 
will  in  question  was  revoked,  and  that  he  intended  to 
make  another  will.  And  the  fact  that  a  testator,  besides 
cancelling  his  will,  had  thrown  it  away  amongst  a  heap 
of  waste  papers,  has  been  held  to  make  no  difference  (u). 
But  of  course,  a  complete  obliteration  of  any  part  of  an 
executed  will  revokes  that  part ;  such  a  case  coming 
within  those  provisions  of  the  Act  (v)  which  give  effect 
to  alterations  so  made  that  words  contained  in  the  will 
before  such  alterations  are  no  longer  apparent  (w). 

As  to  the  various  modes  of  destroying  a  will  which  How  destruc- 
are  mentioned  in  the  Act,  it  is  to  be  observed  that  there  a!coompiiihed. 
are  two  things  requisite  to  make  them  effectual  revo- 
cations. The  first  is  that  the  destruction,  if  not  the 
act  of  the  testator  himself,  must  be  in  his  presence  as 
well  as  by  his  direction.  Thus,  where  a  person  who 
had  made  a  will,  afterwards  in  the  presence  of  two 
witnesses  expressed  a  wish  to  revoke  it,  and  desired 
them  to  take  it  into  another  room  and  bum  it,  which 
was  done,  it  was  held  that  this  did  not  amount  to  a 
revocation,  and  probate  was  accordingly  granted  of  a 
draft  copy  of  the  will  (x).  And,  of  course,  the  destruc- 
tion of  a  will  after  the  testator's  death,  although  done 
in  pursuance  of  his  written  request  to  that  effect,  is 
inoperative  as  a  revocation  of  the  will  (y).  The  other 
point  is,  that  the  destruction  of  a  will  must,  in  order 
to  be  effectual,  be  accompanied  by  an  intention  on  the 
part  of  the  testator  to  revoke  it.  Hence,  where  a 
testator  tore  up  his  will  under  a  mistaken  impression 

(«)  Re  Brewtter,  6  Jur.  N.  S  56. 

(u)  Cheete  v.  Lovfjoy,  2  P.  D.  251. 

(v)  S.  21. 

(v)  Toundey  v.  Watton^  3  Curt.  761. 

(x)  Re  DcuidSf  29  L.  T.  99  ;  and  see  Rodke  y.  Langdon^  2  L.  T.  495. 

iy)  Stoekwell  v.  RUhetion,  i  Rob.  661,  667. 
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that  it  was  invalid,  and  then  on  second  thoughts  col- 
lected and  preserved  the  pieces,  it  was  held  that  there 
had  been  no  revocation  of  the  will  (z).  And  a  similar 
decision  was  given  in  a  case  (a)  where  a  testator, 
having  torn  up  his  will  when  snflFering  from  delirium 
tremens,  on  his  recovery  expressed  his  regret  for  what 
he  had  done,  and  preserved  the  pieces,  which  had  been 
collected  at  the  time  (b).  It  must  also  be  clearly 
proved  that  the  intention  to  revoke  existed  at  the  time 
of  the  will  being  destroyed ;  subsequent  declarations 
by  a  testatrix  that  she  had  destroyed  her  will  with  the 
intention  of  revoking  it  having  been  held  insufficient  (c). 
The  Court  of  Probate  will,  however,  presume  that  a 
will  which  has  remained  in  the  custody  of  a  deceased 
person  until  the  time  of  his  death,  and  the  non-existence 
of  which  at  his  death  is  clearly  proved  (d),  has  been 
revoked  by  him  during  his  lifetime  (e).  But  if  a  will 
has  been  lost,  and  the  Court  is  of  opinion  that  it  has 
not  been  intentionally  destroyed  by  the  testator,  verbal 
evidence  may  be  given  as  to  its  contents,  and  such 
evidence  may  consist  of  declarations  made  by  the  tes- 
tator, or  of  statements  by  a  witness  who  has  seen  the 
will  and  remembers  its  contents  (/). 

It  may  be  added  here  that  whereas  formerly  a 
codicil  was  revoked  whenever  the  will  to  which  it  be- 
longed was  revoked,  a  codicil  now  takes  eflTect  inde- 
pendently of  a  will,  unless  revoked  by  one  of  the  modes 
indicated  by  the  Wills  Act.  Thus,  in  one  case,  a 
testator  had  executed  a  will  and  a  codicil  to  that 
will,  and  after  his  death,  his  will,  not  being  forth- 
coming, was  presumed  to  have  been  revoked :  it  was 
held,  nevertheless,  that  the  codicil  having  been  duly 


(z)  Gtlet  ▼.  Warren,  L.  R.  2  P.  &  M.  401. 

(a)  Brunt  v.  Brunt,  L.  R  3  I%A  M.  37. 

(6)  And  see  Powll  v.  PoweU,  L.  R.  I  P.  A;  M.  209^  212. 

(c)  Be  Wtston,  L.  R.  i  P.  &  M.  63^. 

(d)  Finch  v.  Finch,  L.  R.  I  P.  &  M.  371. 

(e)  Ecktrdey  v.  Piatt,  L.  R.  I  P.  &  M.  281,  284. 
(/)  Sugden  v.  St.  Leonards^  Ij.R.2P.  &M.154. 
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executed,  most  be  admitted  to  probate  as  a  will  {g). 
Neither  does  a  codicil  revoking  a  will  necessarily  re- 
voke a  prior  codicil  to  that  will.  Where  a  testator  had 
made  a  will  and  two  codicils,  and  afterwards,  by  a 
third  codicil,  revoked  the  will  except  as  to  a  bequest 
stated  to  have  been  made  by  it,  the  two  codicils  re- 
mained valid,  notwithstanding  the  revocation  of  the 
will  (A). 

The  sections  of  the  Act  which  have  been  referred  Revival  of  a 
to    on  the   subject   of  revocation    are    completed    by  ^   ' 
another  (i)  which  provides  that  no  will  or  codicil,  or 
any  part  thereof,  which  shall   be  in  any  manner  re- 
voked, shall  be  revived  otherwise  than  by  the  re-exe- 
cution thereof,  or  by  a  codicil  executed  in  the  man- 
ner required  by  the  Act,  and  showing  an  intention  to 
revive  the  same ;  and  that  when  any  will  or  codicil 
which  shall  be  partly  revoked  and  afkerv^'^ards  wholly 
revoked  shall  be  revived,  such  revival  shall  not  extend 
to  so  much  thereof  as  shall  have  been  revoked  before 
the  revxxjation  of  the  whole  thereof,  unless  an  intention 
to  the  contrary  shall  be  shown.     Under  the  old  law,  if  Former  nil«a« 
a  man  made  a  will,  and  then  a  second  will  revoking  ^  *^®^*^*^ 
the  first,  and  afterwards  revoked  the  second,  it  would 
be  presumed,  if  the  first  remained  in  existence,  that 
the  testator  had  intended  to  give  it  the  same  effect  as 
if  it  had  never  been  revoked  (/).     The  Wills  Act  re-  Change  made 
quires   either  that    the    will    should    be    re-executed,  ^         ^^' 
which   is  tantamount   to  making  a  new  will  in  the 
same  terms,  or,  where  the  will  is  revived  by  a  codicil, 
that  the  intention  of  which  it  speaks  should  appear  on 
the  face  of  the  codicil,  either  by  express  words  refer- 
ring to  the  will  as  revoked  and  importing  an  intention 
to  revive  it,  or  by  a  disposition  of  the  testator's  pro- 
perty inconsistent    with    any  other   intention,   or  by 

d. 

(g)  Elack  v.  Jdbling^  L.  R.  I  P.  &  M.  685  ;  and  see  Re  Savage y  L.  R. 
2  P.  &  M.  78  ;  i?c  Turner,  L.  R.  2  P.  &  M.  403. 

(A)  Farrer  v.  St.  Catharine* 9  College  Cambridge,  L.  R.  16  Eq.  19. 

(i)  S.  22. 

Ij)  Goodwright  v.  Glazier,  Burr.  2512. 
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some  other  expressions  oonyeying  with  reasonable 
certainty  the  existence  of  the  intention  in  question. 
In  other  words,  it  was  designed  by  the  statute  to  do 
away  with  the  revival  of  wills  by  mere  implication  (k). 
Therefore  the  fact  that  a  codicil  refers  to  a  previous 
revoked  will  is  not  a  sufficient  indication  of  an  inten- 
tion to  revive  that  will,  when  it  appears  from  the  codi- 
cil itself  that  the  reference  to  the  will  was  made  by 
mistake  (l).  Neither  can  a  codicil  revive  a  will  which 
has  been  destroyed  with  the  intention  of  revoking  it, 
for  in  that  case  the  will  has  ceased  to  exist  both  in 
law  and  in  fact,  and  a  will  or  codicil  cannot  incorpor- 
ate, or  revive,  a  document  which  has  no  existence  at 
the  time  when  the  will  or  codicil  is  executed  (m). 

Lastly,  it  may  be  mentioned  that,  just  as  a  codicil  is 
not  necessarily  revoked  by  the  revocation  of  the  will 
to  which  it  belongs,  so  it  is  not,  after  having  been 
revoked,  revived  by  another  codicil  reviving  the  will, 
unless  the  subsequent  codicil  shows  an  intention  to 
revive  the  revoked  codicil  as  well  as  the  will  (n).  On 
the  other  hand,  a  codicil  revoking  part  of  a  will  is  not, 
in  its  turn,  revoked  by  a  subsequent  codicil  confirming 
the  will :  the  effect  of  the  subsequent  codicil  being  to 
confirm  the  will  only  so  far  as  is  consistent  with  the 
revoking  codicil  (o). 


(i)  JU  Stede,  L.  R  i  P.  &  M.  575,  578. 
(0  Xe  Wa»on,  L.  R.  I  P.  &  M.  582. 

(w)  HaU  y.  Tokelove,  2  Rob.  318 ;  NetaUm  v.  Newton,  5  L.  T.  (NJS.) 
218 ;  Rogen  v.  Ooodenough,  2  Sw.  &  Tr.  342,  35a 
(n)  JU  Xeynoldt,  L.  R.  3  P.  &  M.  35. 
(0)  Orcen  v.  2Vi6e,  9  Oh.  D.  231. 
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ABSTRAOT- 

Definition  of  an,  323. 

Condition  of  sale  as  to  sending  in  requisitions  after  delivery  of  the, 

338. 
Vendor  must  deliver  a  perfect,  ib. 

ACCOUNT— 

Between  mortgagor  and  mortgagee,  when  taken  with  rests,  264. 
Money  lent  on  a  joint,  belongs  now  to  survivor  both  at  law  and  in 
equity,  388. 

ACCUMULATION— 

Of  income,  restrictions  on,  219. 

ACKNOWLEDGMBNT— 

By  married  woman,  to  bar  an  estate  tail,  124. 

Written,  extends  time  for  recovery  of  land,  146. 

Of  mortgagee's  rights  to  principal  and  interest,  259,  26a 

Required  by  Statutes  of  Limitation,  need  not  be  formal,  260. 

Of  mortgagor's  title,  by  a  mortgagee,  265. 

Of  mortgagor's  title,  by  a  trustee  who  is  one  of  several  mortgagees, 

268. 
Of  mortgagee's  title,  by  mortgagor,  273,  274. 
Of  right  to  production  of  title-deeds,  358. 
Of  a  will,  by  the  testator,  witnesses  must  be  present  at  the,  42a 

ADMINISTBATORr- 

Of  a  lessee,  how  protected,  66. 

Of  a  tenant  for  life,  must  remove  fixtures  within  a  reasonable  time, 

io6. 
Of  a  tenant  for  life,  is  entitled  to  emblements,  iii. 
Of  a  tenant  in  tail,  right  of  to  remove  fixtures.  115. 
Of  a  tenant  in  tail,  is  entitled  to  emblements,  127. 

ADMITTANCE— 

New  tenant  of  a  manor  requires,  162. 

Surrender  and,  theory  of,  ib. 

Enactments  relating.to  surrender  and,  162-165. 

Of  tenant  of  manor,  may  take  place  within  or  without  the  manor, 

and  without  holding  any  court,  164. 
Of  new  tenant,  to  be  immediately  inroUed,  ib. 
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ADMITTANCE~((Xmetnue<2.) 

When  made,  dates  Ubck  to  surrender,  165. 

Lord  cannot  compel,  of  a  purchaser  of  copyholds,  166, 

Of  heir  of  copyholder,  may  he  oompnlsory,  167. 

Fine  payable  on,  to  several  copyhold  tenements,  168. 

Fine  payahle  on,  of  more  than  one  tenant,  to  copyholds,  168. 

Fine  payable  on,  of  tenant  for  life  and  remainder-man  to  copyholds,  tb. 

Fine  payable  on,  of  joint  tenants  to  copyholds,  169. 

Fine  payable  on,  of  heir  or  devisee  of  an  unadmitted  copyholder,  ift. 

ADVANCEMENT— 

Power  of,  in  a  marriage  settlement,  409. 

AOBEEMENT— 

For  sale  of  any  interest  in  land,  mnst  be  in  writing,  314. 

For  sale  of  land,  what  must  be  contained  in  an,  16. 

For  sale,  need  not  be  contained  in  one  document,  316. 

For  sale,  parol  evidence  when  admissible  to  prove  terms  of  an,  tb. 

For  sale,  when  enforced  on  the  ground  of  part  performance,  3x7. 

For  sale,  signature  to  an,  tb. 

Difference  between  an,  and  Conditions  of  Sale,  3x9. 

For  a  lease,  two  kinds  of,  359. 

For  a  lease,  must,  as  a  rule,  be  in  writing,  360. 

For  a  lease,  may  be  enforced  on  the  ground  of  part  performance,  ib. 

Express,  for  leases  not  usually  desirable,  361. 

Stipulations  to  be  inserted  in,  for  leases,  i6. 

For  a  lease,  should  be  stated  to  be  such,  t6. 

For  a  lease,  should  specify  all  the  covenants  to  be  inserted  in  Use 

lease,  ib. 
For  a  lease,  may  arise  by  operation  of  law,  363. 

AIDS- 

Definition  of,  15. 

At  first  voluntary  but  afterwards  regular  incidents  of  tenure,  ib. 

Abolished,  21. 

ALIEN— 

Mkj  now  acquire  mi  hold  land  like  %  i^tond-bora  British  subject, 
132. 

ALIENATION— 

Of  land,  restrictions  formerly  imposed  on,  23. 

Of  land,  permitted  by  statute  of  Quia  Emptores»  24. 

Of  land,  by  will  formerly  unknown,  27. 

Of  a  term  of  yean,  64-72. 

Of  an  estate  for  life,  106,  107. 

Of  an  estate  in  fee-simple,  134-142. 

Of  copyholds,  177-179. 

Of  equitable  estates,  196. 

Of  a  reversion  or  a  remainder,  199. 

Of  a  possibility  coupled  with  an  interest,  210. 

Of  powers,  227. 

Of  a  teuaocy  in  common,  236. 
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ANCIENT  DEMESNE— 
What  are  lauds  of,  14. 
Villein  Socage  called  alio  tenore  by,  ib. 
Probable  origin  of,  ib, 

APPOINTMENT— 

General  devise  may  be  exeroise  of  general  power  of,  324. 

apportionment- 
No,  formerly,  on  death  of  tenant  for  life,  zo8. 
Statutes  relating  to,  xo8,  109,  no. 
Act  1870,  applies  to  all  instruments  whether  coming  into  operation 

before,  or  not  until  after,  its  passing,  ib. 
Of  rent  on  lease  made  by  a  tenant  in  tail,  126. 
Of  rent  reserved  by  tenant  in  fee-simple,  148. 

ASSETS— 

Estate  pur  autre  vie  in  hands  of  heir  chargeable  as,  by  descent,  94. 

ASSIGNEE— 

Of  a  reversion,  was  unable  to  take  advantage  of  covenants  or  condi- 
tions in  a  lease  on  which  the  reversion  was  expectant,  60. 
Of  part  of  a  reyersion  on  a  lease,  now  entitled  to  the  benefit  of  all 

conditions,  contained  in  the  lease,  62. 
Of  a  term,  is  liable  on  the  covenants  of  the  lease,  65. 
Of  a  term  must  indemnify  his  assignor,  ib. 
Mesne,  of  a  term  must  indemnify  original  lessee,  ib. 
Of  a  mortgagee,  when  may  consolidate  securities,  282. 

ASSIGNMENT— 

Of  a  term  of  years,  65. 

Of  a  lease,  must  be  by  deed,  66. 

Restriction  against,  not  effectual  as  against  a  lessee's  trustee  in 

bankruptcy,  ib. 
Of  an  estate  for  life,  must  be  by  deed,  106. 
Covenant  against,  in  a  lease,  376. 

ATTENDANT  TERM— 
How  term  became  an,  78. 
Satiified  term  formerly  presumed  to  be  an,  ibt 
Satisfied  term  is  not  now  an,  81. 
When  term  considered  an,  82. 

ATTESTATION— 

A  will  requires,  421. 

Of  a  will,  need  not  be  formal,  ib. 

Of  a  will,  advantages  of  a  formal,  422. 

ATTORNMENT— 
Definition  of,  199. 

Formerly  necessary  on  transfer  of  a  fee,  ib. 
Transfer  of  a  fee  now  complete  without,  ib. 
By  mortgagor,  to  mortgagee,  396. 
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AUCnON- 

Sale  by,  oonduot  of,  33a. 

Sale  by,  subject  to  reserved  price  mast  be  so  stated.  323. 

Sale  by,  ia  within  the  Statute  of  Frauds,  324. 


BANKRUPT— 

Trustee  of,  may  lease  land  belonging  to,  40. 
Trustee  of,  may  disclaim  lease,  66. 

BANKRUPTCY— 

Effect  of,  when  bankrupt  has  an  estate  in  land.  140. 
Effect  of,  on  powers,  230. 

BARGAIN  AND  SALE— 

Conveyance  by,  before  the  Statute  of  Uses,  303. 
Conveyance  by,  after  the  Statute  of  Uses,  304. 

BASE  FEE— 

Definition  of  a,  120. 

Can  be  enlarged  into  fee-simple,  123. 

Not  to  be  merged,  124. 

BENEFICIAL  OWNER— 

Implied  covenants  by  person  conveying  freeholds  as,  350. 

Who  must  convey  as,  351. 

Implied  covenants  by  person  oonvejring  leaseholdB  as,  353. 

BLACKSTONE- 

His  canons  of  descent,  149,  153. 

BOROUGH  ENGLISH— 
Custom  of,  14. 

BURGAGE  TENURE— 
Definition  of,  14. 


CAPITAL  MONEY— 

Under  Settled  Land  Act,  1882,  how  may  be  applied,  103.  Z04. 

CESSER— 

Proviso  for,  78. 

CESTUI  QUE  TRUST— 
Who  is  a^  33. 

In  actual  occupation  is  tenant  at  will,  ib. 
Substituted  for  eettui  que  use,  192. 
Covenants  for  title  to  be  entered  into  by  a,  352. 

CESTUI  QUE  USE- 
Meaning  of  term,  192. 

CESTUI  QUE  VIE— 
Definition  of,  92. 
Production  of,  may  be  ordered,  94, 
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CHARGE- 

Tenant  for  life  in  posiession  ii  bonnd  to  keep  down  the  interest  on, 

affecting  the  estate,  zoo. 
Tenant  for  life  paying  o£f,  may  keep  it  aliye  for  his  own  benefit,  zox. 
Tenant  in  tail  is  not  bonnd  to  keep  down  the  interest  on,  Z15. 
Tenant  in  tail  paying  off,  is  presumed  to  haye  done  so  for  the  benefit 

of  the  inheritance,  ib, 

CHATTELS— 

What,  are  exempted  from  distress,  5a 
Of  a  lodger,  protected  from  distress,  ib. 

CHILI>- 

En  veiUre  $a  m^,considered  in  existence,  208. 
What,  entitled  to  a  portion,  under  a  marriage  settlement,  407. 
Time  for  payment  of  portion  given  to  a,  ib. 
Trast  in  a  marriage  settlement  for  ro^ntenance  of  children,  408. 
Trust  in  a  marriage  settlement  for  advancement  of  children,  409. 
Proviso  in  a  marriage  settlement  for  raising  the  expectant  portion 
of  a,  ib. 

CITY  OF  LONDON— 
Custom  of  the,  14. 

CODICIL— 

Must  be  executed  and  attested  like  a  will,  416. 
Bevocation  of  a  will  by  a,  433. 
Bevival  of  a  will  by  a,  437. 
Bevival  of  a^  by  another  codicil,  438. 

Bevocation  of  a  revocatory,  by  subsequent  codicil  reviving  revoked 
will,  438. 

COMMON— 

Different  kinds  of,  174. 

Copyholder's  right  to,  is  founded  on  prescription,  ib. 

Copyholder's  prescription  to  rights  of,  must  be  reasonable,  175. 

COMPENSATION- 

Conditions  of  sale  as  to,  330,  333. 

Doctrine  of  the  common  law  as  to.  on  sales,  330. 

Doctrine  of  equity  as  to,  on  sales,  ib. 

Purchaser  when  bound  to  fulfil  contract  and  take,  ib. 

Condition  of  sale  as  to,  cannot  cover  wilful  mis-statements,  332. 

Condition  of  sale  as  to.  only  applies  to  small  errors,  333. 

CONDITION— 

Stranger  to  a,  could  not  formerly  take  advantage  of  it,  60. 

Was  held  to  be  indivisible,  ib. 

Present  law  as  to  conditions  in  leases.  6a,  63. 

CONDITIONAL— 

Fee,  meaning  of,  36. 

Estate  tail  in  a  manor  is  a  conditional  fee,  except  under  a  custom,  z6o. 

Limitations,  before  the  Statute  of  Uses,  21a. 
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CJONDinONS  OF  SALE— 

Difference  between^  and  an  agreement,  319. 

General  rules  for  preparation  of,  321. 

Aa  to  conduct  of  aale  by  auction,  329. 

Enactmenta  relating  to,  323,  335,  326,  327, 329.  330^  337. 

Ai  to  payment  of  a  deposit,  324. 

Aa  to  valuation  of  fixtures  and  timber,  ib. 

As  to  title  to  be  shown  by  a  vendor,  325. 

As  to  dower,  328. 

As  to  recitals,  329. 

As  to  expenses  of  searches,  329. 

As  to  identity  of  property,  33a 

As  to  compensation,  t6. 

As  to  payment  of  purchase-money,  334. 

As  to  rents  and  out-goings,  and  payment  of  intereai  by  the  pur- 
chaser, ib. 

As  to  title-deeds,  337. 

As  to  objections  and  requisitions,  and  resciaion  of  the  contract  of 
■ale.  338. 

As  to  forfeiture  of  the  purchaser's  deposit,  341. 

CONSOLIDATING  SECXJRITIKS- 
Definition  of,  28a 

Provision  of  Conveyancing  Act,  z88i,  as  to,  281. 
Distinction  between,  and  tacking,  ib. 
Bight  of,  extends  to  foreclosure  action,  281. 
Ajisignee  of  a  mortgagee  has  right  of,  289. 

Right  of,  when  may  be  exercised  against  mortgagor's  aarignee,  ib, 
.  No  right  of,  against  distinct  equities  of  redemption^  283. 
When  second  mortgagee  may  have  right  of,  285. 

CONTRACT.— See  Aobsembmt. 

CONVICT— 

Administrator  of,  may  lease  land  belonging  to,  40. 

CO-PARCENARY— 
Estate  in,  236. 

Always  arises  by  operation  of  law,  i&. 
Alienation  of  an  estate  in,  237. 
Partition  of  estates  in,  237-239. 

COPYHOLD— 

Tenure,  origin  of,  8I. 
Tenure,  still  considered  base,  ib. 
Tenure,  caonot  be  created  at  the  present  day,  157. 
Estates,  incidents  of,  165-177. 

Land,  may  be  extended  under  the  Judgment  Acts,  177. 
Land,  may  be  forfeited  to  the  lord,  ih. 
Land,  may  be  devised  without  previous  surrender,  178. 
Land,  devise  of,  on  trust  for  sale,  ib. 
Land,  descent  of,  179. 
Land,  enfranchisement  of,  z8ol 

Land,  statutes  relating  to  enfranchisement  of,  180-185. 
Land,  form  of  mortgage  of,  381. 

Devise  of  a,  does  not  pass  the  legal  estate  to  the  devisee  until  admit- 
tance, 425. 
A  general  devise,  indudea  deviae  of  a,  ib. 
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COPYHOLDER—' 

Deriyation  of  the  word,  21. 

Fioe  is  due  to  lord,  on  death  of  a,  166. 

May  be  liable  to  a  fine  on  change  of  lord,  and  for  license  to  demise,  169. 

Cannot  cut  timber  or  dig  for  minerals,  except  by  custom,  173. 

Right  of,  to  common  is  founded  on  prescription,  174. 

Prescription  of,  for  rights  of  commons  must  be  reasonable,  175. 

Alienation  of  estate  of  a,  177-179. 

Estate  of  a,  may  be  seized  nnder  a  judgment,  177. 

Estate  of  a,  may  be  subject  to  forfeiture,  t6» 

CORPORATION— 

Ecclesiastical,  leases  by,  41. 

Municipal,  leases  by,  42. 

Religious  and  charitable,  restrictions  on  acquiring  land,  t6. 

Power  of  a,  to  hold  land,  130. 

Charitable,  Mortmain  Act  relating  to,  ib. 

Not  charitable,  has  a  limited  power  of  holding  land,  132. 

CORPOREAL  HEREDITAMENTS— 
Definition  of,  i. 

COUNTERPART— 

Of  a  lease,  what  is  the.  346. 

Of  a  lease,  expense  of  preparing,  primd  fade  borne  by  the  lessor, 

362. 
Rule  where,  inconsistent  With  lease,  379. 

COURT  BARON— 

Incident  to  eyery  manor,  12. 
Object  of  holding,  i&. 
Fell  into  disuse,  ib, 

COVENANT— 

Contained  in  a  lease,  formerly  put  an  end  to  by  merger  or  surrender 
of  the  reversion,  47. 

Now  preserved,  notwithstanding  merger  or  surrender  of  the  rever- 
sion, 48. 

As  to  fixtures,  effect  of,  59. 
*  Stranger  to  a,  could  not  formerly  take  advantage  of  it,  60. 

Statute  of  Henry  the  Eighth  relating  to  covenants  in  leases,  «(. 

In  a  lease,  when  runs  with  the  land,  63. 

To  stand  seised,  303. 

What  are  usual  and  proper  covenants  in  leases,  362, 

In  a  lease,  to  pay  rent,  372. 

In  a  lease,  to  pay  taxes,  t6. 

In  a  lease,  to  repair,  374. 

In  a  lease,  to  permit  lessor  to  enter  and  view  the  state  of  repair,  ib. 

In  a  lease,  to  insure,  375. 

In  a  lease,  not  to  use  premises  for  purposes  of  trade.  376. 

In  a  lease,  not  to  assign  or  underlet,  ib. 

In  a  lease,  to  deliver  up  the  premises  in  good  repair,  377, 

In  a  lease,  lessor's  for  quiet  enjoyment,  378. 

In  a  mortgage  deed,  for  payment  of  sum  lent,  382. 

In  a  mortgage  deed,  for  pajrment  of  interest,  385* 

Covenants  for  title,  in  a  marriage  settlement,  399* 
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COVENANTS  FOR  TITLE— 

Implied,  on  oonveyance  of  freeholdB  by  beneficial  owner,  350. 
Implied,  on  conTeyanoe  of  freeholds  by  husband  and  wife,  552, 
Implied,  on  conveyanoe  by  tmstee  or  mortgagee,  ib. 
Grown  does  not  enter  into,  on  a  sale,  ib. 
Implied,  on  conveyance  of  leaseholds  by  beneficial  owner,  353. 
Implied,  on  conveyance  by  mortgagor,  383. 

CROWN— 

May  make  ordinary  leases  for  thirty-one  years  or  three  livet,  4a 
May  make  repairing  leases  for  fifty  years,  i6. 
Commissioners  of  Woods  and  Forests  may  grant  leases  of  lands  belong- 
ing to  the,  (6. 
Debts  dne  to  the,  when  a  charge  on  land,  140. 
Never  enters  into  covenants  for  title  on  a  sale,  352. 

CROWN  DEBTS— 

Estate  tail  is  liable  for,  ia6. 
Present  law  relating  to,  140. 

CURTESY— 

Estate  by,  is  a  legal  estate  for  life,  84. 

When  husband  entitled  to  estate  by,  89. 

Cannot  be  out  of  an  estate  for  lives,  ib. 

May  be  barred  by  instrument  conferring  the  wife's  estate,  ib. 

Takes  effect  out  of  both  legal  and  equitable  estates,  tb. 

Husband  may  have  out  of  land  belonging  to  wife  for  her  sepsraie 

use,  90. 
But  she  may  deprive  him  of  it,  ib. 
None  in  a  manor  except  by  custom,  176. 
In  manors,  birth  of  issue  not  always  necessary  for,  ib. 
In  manors,  may  be  in  equitable  estates,  t&. 

CUSTOM— 

All  dealings  in  manors  are  regulated  by,  159. 

Grants  in  manors  must  conform  to  the,  z6i. 

Amount  of  fine  on  admittance  to  a  manor  depends  upon  the,  166. 

As  to  amount  of  fine  on  admittance  must  be  reasonable,  ib. 

May  be  a  special,  compelling  admittance  of  a  copyholder's  heir,  z68. 

Amount  of  steward's  fees  in  a  manor  regulated  by  the,  170. 

Heriot,  origin  of,  171. 

No  curtesy  in  manors  except  by,  176. 

No  freebench  in  manors  except  by,  i6. 

CUSTOMARY  COURT— 
Establishment  of,  20. 

AH  customary  tenants  bound  to  attend,  ib. 
Lord's  steward  judge  of,  ib. 
Proceedings  at,  ib. 

Lord  or  steward  of  a  manor  may  hold,  although  no  tenant  be  preseot, 
159. 

CUSTOMARY  MANOR— 
Definition  of,  158. 
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CY  PRBS— 

Doctrine  of,  905. 

Application  of  dooirine  of,  in  limitations  by  will,  ib. 


DE  DONIS.  STATUTE  OF— 
Reason  for  paasing,  a6. 
Enactments  of,  ib. 
Bemained  in  force  until  the  year  1473,  i^^* 

DEBTS- 

Grown,  when  a  charge  on  land,  140. 

Payment  of,  out  of  real  estate,  141,  14a. 

DEED— 

Usoally  accompanied  livery  of  seisin,  iz. 
What  leases  most  be  made  by,  45. 
Assignment  of  a  term  of  years  must  be  made  by,  66. 
Surrender  of  a  term  of  years  when  to  be  made  by,  74. 
Creation  of  an  estate  for  life  by,  9a 
Assignment  of  an  estate  for  life  must  be  by,  xo6. 
Surrender  of  an  estate  for  life  must  be  by,  107. 
Barring  an  estate  tail  must  be  inrolled,  135. 

Containing  protector's  consent  to  barring  an  estate  tail  must  be  in- 
rolled,  ib. 
Barring  a  quati  estate  tail  need  not  be  inrolled,  125. 
Giving  land  in  mortmain  requires  inrolment,  130. 
Barring  an  estate  tail  in  copyholds  requires  inrolment,  160. 

DEFEASANCE— 
Deed  of,  30Z. 
Deeds  of,  have  long  fallen  into  disuse,  ib, 

DEMISE— 

Grant  of  a  term  of  years  is  called  a,  36. 
Words  of,  in  a  lease,  368. 

DEPOSIT— 

Condition  of  sale  as  to  pajrment  of  a,  324. 

Payment  of  a,  is  part  payment  of  the  purchase-money,  ib. 

Condition  of  sale  as  to  forfeiture  of  purchaser's,  341. 

DESCENT— 

Of  a  fee  simple,  148-156. 

Of  copyholds,  179. 

Of  equitable  estates,  196. 

DEVISE— 

Of  leaseholds  must  be  made  in  accordance  with  the  law  of  England, 

423. 
Of  copyholds  does  not  pass  the  legal  estate  to  the  deviiee  until 

admittance,  425. 

Besiduary,  includes  lapsed  and  void  devises,  ib. 

General,  includes  copyholds  and  leaseholds,  ib. 

Power  of  appointment  may  be  exercised  by  a  general,  i6. 

Without  words  of  limitation  may  pass  a  fee-simple,  ib. 
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DISTRESS— 

For  rent  at  oommon  law,  on  what  dependent,  49. 

Definition  of,  ib, 

Ohattels  exempted  from  by  common  law,  5a 

Lodgers'  goods  when  exempt  from,  ib. 

When  allowed  off  the  demited  premises,  ib. 

For  rent,  in  pursaonce  of  common  law  right,  waires  leasor'a  right  to 

a  forfeiture,  69. 
By  lessor  under  statutory  power,  74. 
Power  of,  to  secure  a  wife's  jointure,  390. 

DOUBLE  VALUE— 

Tenant  holding  orer  liable  to  pay,  73. 

DOWER- 

Estate  in,  is  a  legal  estate  for  life,  84« 

Definition  of  estate  in,  id. 

Former  law  of,  85. 

Inconvenience  of  former  law  of,  86. 

What  arrears  of,  may  be  claimed,  ib. 

Act,  relating  to,  87. 

Widow  may  now  have,  in  equitable  as  well  as  in  legal  estates  of  a 

deceased  husband,  ib. 
Widow's  chance  of,  dependent  upon  her  husband's  pleasure,  87. 
Covenant  not  to  bar,  will  be  enforced,  88. 
Condition  of  sale  as  to,  328. 
Is  barred  by  jointure,  405. 


EASEMENT— 

Definition  of  an,  356,  note  ({/). 

Grant  of,  usually  unnecessary  in  a  purchase  deed,  356. 

ELEGIT— 

Effect  of  writ  of,  under  the  Statute  of  Westminster,  135. 
Sheriff  may  now  take  all  debtor's  land  undef  a  writ  of,  136. 

EMBLEMENTS— 
Definition  of,  33. 

Tenant  at  will  when  entitled  to,  ib. 
Statute  relating  to,  ib. 

Executors  or  administrators  of  a  tenant  for  life  are  entitled  to,  11 1. 
Executors  or  administrators  of  a  tenant  in  tail  are  entitled  to,  127. 

ENFRANCHISEMENT— 
Of  copyholds,  180. 
Of  copyholds,  statutes  relating  to,  185. 

EQUITABLE  ESTATES— 

Rules  relating  to,  similar  to  those  governing  legal  estates,  193. 

Creation  and  transfer  of,  ib. 

Creation  and  transfer  of,  how  to  be  proved,  194. 

Form  of  words  for  creating  or  transferring,  195. 

Incidents  of,  196. 

Alienation  of,  ib. 

Descent  of,  ib. 
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EQIHTY  OF  REDEMPTION-- 
Ii  the  result  of  a  mortgage,  248, 
Did  not,  at  one  time,  exiit,  i6. 
Origin  of  an,  349. 
Creation  of  an,  i6. 
Is  an  estate  in  land,  35a 

Incidenti  of  an,  similu'  to  those  of  a  legal  estate,  i6. 
Cannot  in  general  be  excluded,  251. 
Who  may  have  an,  353. 

May  be  destroyed  by  mortgagee's  possession,  265. 
Mortgagee's  possession,  to  bar,  must  be  adrerse,  267* 

ESCHEAT— 

Derivation  of  word,  16,  note  {i). 

When  occurred,  t&. 

Became  an  incident  of  rillein  tenure,  19. 

ESCUAGE— 

Meaning  of  term,  x8. 

Became  universal  in  time  of  Henry  III.,  ih. 

Tenure  by  knight-service  sometimes  called  tenure  by,  ibm 

Tenant  in  socage  liable  to  payment  of,  ib. 

Tenure  by,  abolished,  2z. 

ESTATE— 

In  land,  definition  of,  2. 

Reason  for  use  of  the  term,  11. 

In  land  is  either  freehold  or  less  than  freehold,  31. 

In  a  manor,  how  to  be  granted,  i6i. 

ESTATE  AT  WILL— 
Definition  of  an,  32. 

Must  be  at  the  will  of  both  lessor  and  lessee,  i6. 
Usually  arises  by  implication  of  law,  ih. 
May  exist  by  express  agreement,  33. 
Incidents  of  an,  ib. 
How  put  an  end  to,  34. 
Not  favoured  by  the  law,  35. 

ESTATE  BY  SUFFERANCE— 
Definition  of  an,  32. 

Can  only  arise  by  implication  of  law,  ib. 
Any  recognition  of  an,  converts  it  into  an  estate  at  will,  ih, 

ESTATE  FOR  LIFE— 

Is  an  estate  of  freehold,  83. 

Two  kinds  of.  ib. 

Who  may  create  a  conventional,  ib. 

Tenant  for  years  cannot  create  an,  ib» 

Mode  of  creating  an,  84. 

Legal  estates  for  life,  ib. 

Conventional,  may  be  created  by  deed,  90^ 

May  be  created  by  will,  91. 

Form  of  words  for  creating  an,  A. 

Incidents  of  an,  95. 

*  2  F 
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ESTATB  FOR  JJFE- (eonHnued.) 

Assignment  of  an,  mnst  be  by  deed,  zo6. 

Surrender  of  an,  most  be  by  deed,  107. 

Will  not  now  be  forfeited  by  tenants'  making  a  feoffment,  i6. 

Giren  to  a  husband  by  a  maniage-settlement,  404. 

ESTATE  FOR  YBARS— 
Origin  of,  28. 
Is  less  than  freehold,  29. 
Was  always  alienable,  ib. 
Is  a  "term,"  35. 
Definition  of  an,  t5. 

May  be  for  shorter  period  than  a  year,  ib. 
Who  may  create  an,  36-42. 
May  arise  by  implication  of  law,  44. 
For  more  than  three  yean  cannot  be  created  by  parol  or  by  writing, 

45. 
Where  rent  reserved  is  less  than  two- thirds  of  the  full  improved 

value  of  the  land,  cannot  be  created  by  parol  or  by  writing,  ib. 
Formal  words  not  necessary  to  create  an,  ib. 
Incidents  of  an,  46. 

May  be  determined  by  bankruptcy,  66. 
Determined  by  forfeiture,  68. 
Determined  by  effluxion  of  time,  71. 

ESTATB  IN  FEESIMPLB— 
Is  absolute  or  qualified,  128. 
By  whom  created,  ib. 
Restrictions  on  holding  an,  129. 
How  may  be  created,  133. 
Incidents  of  an,  ib. 
Alienation  of  an,  134. 

May  be  taken  in.  execution  under  the  Judgment  Acts,  ib. 
Descent  of  an,  148-156. 
Act  relating  to  inheritance  of  an,  148-156. 
May  be  devised  without  words  of  limitation,  425. 

ESTATE  PUR  AUTRE  VIE— 
Meaning  of  term,  25. 
Limitation  of  an,  92. 

Not  devisable  before  the  passing  of  the  Statute  of  Frauds,  ib. 
General  occupant  of  an,  ib. 
Special  occupant  of  an,  93. 
General  occupancy  in  an,  now  abolished,  ib. 
Is  chargeable  in  hands  of  the  heir,  as  assets  by  descent,  94. 
If  no  special  occupant  of  an,  it  goes  to  executor  or  administrator,  Uk 
In  hands  of  executor  or  administrator  to  be  applied  as  personal 
estate,  ib. 

ESTATE  TAIL— 

Different  kinds  of,  112. 

Quasi,  113. 

Who  can  create  an,  ib\ 

May  be  created  by  deed  or  by  will,  ib. 

Form  of  words  for  creating  an,*  ib. 

Rule  in  Shelley*9  Cote  applicable  to  an,  114. 
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ESTATE  TAJL—ieontinned,) 
Incidents  of  an,  114. 
Fonner  ways  of  barring  an,  116. 

Right  of  Buffering  a  recovery  was  inseparable  from  an.  118. 
How  barred,  under  the  Fines  and  Becoveries  Abolition  Act,  Z20-Z34. 
How  barred,  when  tenant  is  a  married  woman,  124. 
Assurance  barring  an,  must  be  inrolled,  ib. 
Qucuif  how  barred,  125. 
Alienation  of  an,  ib. 

May  be  taken  in  execution  under  the  Judgment  Acts,  126. 
Is  liable  for  debts  due  to  the  Grown,  ib. 
Determination  of  an,  ib. 
None,  in  a  manor,  except  by  custom,  160, 
In  manors  how  barred,  ib. 

ESTOPPEL— 
Lease  by,  43. 

ESTOVERS— 

Definition  of,  53. 

Tenant  for  years  is  entitled  to,  ib. 

Tenant  for  life  is  entitled  to,  95. 

EXCHANGE— 

Definition  of,  299. 

Of  what  property  could  formerly  be  made,  ib, 
LiTery  of  seisin  was  not  necessary  for,  30a 
May  be  made  undv  the  Inclosure  Acts,  310. 

EXECUTOR— 

Of  a  lessee,  how  protected,  66. 

Of  a  tenant  for  life  must  remove  fixtures  within  a  reasonable  time. 

106. 
Of  a  tenant  for  life  is  entitled  to  emblements,  iii. 
Of  a  tenant  in  tail,  right  of,  to  remove  fixtures,  115. 
Of  a  tenant  in  tail  is  entitled  to  emblements,  127. 
Of  a  tenant  in  fee-simple,  right  of,  to  remove  fixtures,  133. 
Implied  covenant  for  title  on  conveyance  by,  352. 

EXECUTORY  DEVISE— 
Origin  of,  214. 

Blackstone's  definition  of  an,  215. 
Of  a  term,  ib. 

EXECUTORY  INTBREST— 

A  consequence  of  the  Statute  of  Uses,  2x2. 

Rules  for  the  creation  of  an,  216-2x9. 

None,  where  limitation  can  take  effect  as  a  remainder,  216. 

Time  within  which  an,  must  take  effect,  218. 

Alienation  of  an,  221. 

EXTINGUISHMENT— 
Of  powers,  229. 
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FEALTY— 

Meaning  of,  8. 

A  principal  incident  of  tenure  by  Knight  Serrioe,  t&. 

Mode  of  taking  oath  of,  ib. 

Was  an  incident  of  socage  tenure,  lo. 

FEB— 

Steward  of  a  manor  when  entitled  to  a,  from  tenant,  170. 
Occasions  on  which  steward  of  a  manor  is  entitled  to  a,  regulated  by 

custom,  ib. 
Amount  of  steward's,  in  a  manor  must  be  reasonable,  ib» 

FEE-SIMPLE— 

Distinguished  from  Fee-tail,  27. 

FEE-TAIL— 
Origin  of,  25. 

Originally  known  as  conditional  fee,  96. 
Reason  of  name,  27. 
For  long  time  inalienable,  ib, 

FEOFFEE— 

Meaning  of  word,  22. 

FEOFFMENT— 

Was  accompanied  by  livery  of  seisin,  296. 
Was  sometimes  accompanied  by  a  deed,  297. 
Former  tortious  operation  of  a,  t&. 
Changes  in  the  law  relating  to  feoffments,  308. 
Has  not  now  a  tortious  operation,  3xa 

FEUD  OR  FEE— 
Meaning  of,  5. 

Ultimate  ownership  of  a,  remained  with  the  lord,  6. 
All  fees  granted  at  the  Conquest  held  by  Knight  Service,  7. 
Originally  descended  only  to  the  tenant*8  issue,  23. 
If  tenant  had  no  issue,  escheated  to  the  lord,  ib. 
Consent  of  lord  and  of  heir  at  one  time  necessary  for  its  alienation, 

33. 
Made  alienable  by  Quia  Emptorei,  24. 

Base,  meaning  of  term,  120. 

FEUDAL  SYSTEM— 
Description  of,  6* 

FINE— 

Was  an  incident  of  tenure  by  Knight  Service,  15. 

When  payable,  t6. 

Amount  of,  at  first  arbitrary,  17. 

Amount  of,  afterwards  regulated  by  the  value  of  the  land,  ibm 

Became  an  incident  of  villein  tenure,  19. 

Levying  a,  to  bar  an  estate  tail,  118. 

Less  efficacious  than  a  recovery,  ih. 

Levying  a,  recognised  by  statute,  1x9. 

And  recovery,  abolished,  1201, 
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Lord  of  a  manor  u  entitled  to  a,  on  the  admittance  of  every  new 
tenant,  165. 

On  admittance,  is  not  dne  until  after  admittance,  t6. 

Amount  of,  on  admittance  to  copyholds  depends  upon  custom,  166. 

Bale  as  to  amount  of.  on  admission  of  one  tenant  to  a  single  tene- 
ment, 16. 

Amount  of,  on  admission  to  several  copyhold  tenements,  168. 

Amount  of,  on  admittance  of  more  than  one  tenant  to  copyholds,  ib. 

Amount  of,  on  admittance  of  tenaut  for  life  and  remainder-man  to 
copyholds,  ib. 

Amount  of,  on  admittance  of  joint  tenants  to  copyholds,  169. 

Amount  of,  on  admittance  of  heir  or  devisee  of  an  unadmitted  copy- 
holder, ib. 

Copyholder  may  be  liable  to  pay,  on  change  of  lord  and  for  license  to 
demise,  ib. 

FIXTUBE&- 

Defiuition  of,  55. 

Bight  to  remove,  gradually  established,  56. 

Trade,  when  removable  by  lessee,  ib. 

Domestic,  lessee's  right  to  remove,  ib. 

Agricultural,  not  formerly  removable,  57. 

Present  law  as  to  removal  of  agricultural,  ib. 

Bight  to  remove,  by  lessee  should  be  exercised  during  his  term,  58. 

Effect  of  covenant  as  to,  59. 

Bules  as  to,  between  tenant  for  life  and  remsinder-man,  106. 

Executors  of  tenant  for  life  may  remove,  within  a  reasonable  time, 

ib. 
Tenant  in  tail  may  remove  any,  115. 

Bight  of  executor  or  administrator  of  a  tenant  in  tail  to  remove,  ib. 
Tenant  in  fee-simple  may  remove  any,  133. 
Bight  of  executor  or  administrator  of  a  tenant  in  fee-simple  to  re> 

move,  i6. 
Condition  of  sale  as  to  valuation  of,  324. 
When  passed  by  operative  part  of  a  mortgage-deed,  369. 
Trade  machinery  not,  within  Bills  of  Sale  Acts,  398. 

FOBBCLOSUBE— 

Action  by  mortgagee  for,  368. 

Action  for,  judgment  in,  ib. 

Final  order  for,  necessary,  ib. 

Extension  of  time  under  judgment  for,  269. 

Be-opened  by  mortgagee's  receipt  of  rent,  270. 

Be-opened  by  mortgagee's  parting  with  the  mortgaged  property,  and 

by  other  acts,  ib. 
Sale  instead  of »  when  ordered  by  the  Court,  271. 
Action  for,  by  second  mortgagee,  284. 
Sale  instead  of,  may  be  ordered  at  the  request  of  a  second  mortgagee, 

285. 
Equitable  mortgagee  may  obtain,  290. 

FOBFEITUBE— 

When  took  place,  in  feudal  tenure,  16. 
Of  a  lease,  68« 
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FORFEITUBB— (eonetntiecl.) 

LeMor*!  right  to  a.  when  pnramed  to  hare  been  waired,  68; 
Belief  against,  under  Gonyeyancing  Act,  1881,  69. 
Copyholder's  land  may  be  snbjeot  to^  177. 
Of  a  purohaser's  deposit,  condition  of  sale  as  to,  341. , 

FBANKALMOIGN- 
Tennre  in,  14. 

Fealty  not  due  from  tenant  by,  15. 
Exists  at  the  present  day,  Uk 

FREEBENGH—  / 

Definition  of,  176. 
None,  except  by  oustom,  ib. 
Husband  may  defeat,  ib. 
Dower  Act  does  not  apply  to,  ib. 

FBEEHOLD— 

What  are  estates  of,  31. 

Land,  form  of  mortgage  of,  365. 

FREEHOLDBRr— 
Who  is  a,  99. 


GAVELKIND— 
Custom  of,  14. 
Still  prevails  in  Kent,  ib. 
Characteristics  of,  ib, 

GENERAL  WORDS- 

No  longer  inserted  in  purchase  deeds,  356. 

GRAND  SERJEANTY— 
Tenure  by,  21. 

GRANT— 

Of  estates  in  copyholds  must  conform  to  the  custom  of  the  manor, 

161. 
Fitness  of  lord  or  steward  to  make,  in  copyholds  is  immaterial,  A. 
What  property  formerly  passed  by,  998. 
Lying  in,  and  lying  in  livery,  ib. 
All  freeholds  now  lie  in,  31a 

GUARDLAN— 

Lord  was,  of  infant  tenant  by  Knight  Serrioe,  16. 

Lord  not,  of  infant  tenant  by  socage,  19. 

Of  infant  tenant  by  socage  was  his  nearest  relation  not  capable  of 

succeeding  him  by  descent,  ib. 
Of  infant  tenant  by  socage  was  bound  to  account  on  the  infant's 

attaining  majority,  ib. 
Of  infant  tenant  by  socage  could  gain  no  benefit  by  his  marriage.  Ok 
Of  infant,  may  make  leases  of  infant's  land,  39. 
Of  infant,  may  surrender  lease  belonging  to  him,  76* 
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HABENDUM— 

Office  of  the,  in  a  deed,  357. 

May  restrict  the  words  of  oonvcTance,  ib. 

In  a  lease,  370. 

In  a  mortgage-deed,  383. 

HEIR— 

Who  is,  I. 

Word  *'  heirs ''  originally  synonymons  with  issne,  22. 

Extension  of  meaning  of  word,  ib. 

Consent  of,  at  one  time  necessary  for  the  alienation  of  a  fee,  23. 

Consent  of,  to  alienation  became  nnnecessary,  t6. 

HEREDITAMENTS— 
Derivation  of  word,  i. 
Are  corporeal  or  incorporeal,  t&. 
Definition  of  corporeal,  2. 
Definition  of  incorporeal,  ib, 

HBRIOT— 

In  villein  tenure  corresi>onded  to  relief  in  other  tenures,  19. 

Custom,  origin  of,  171. 

Custom,  distinguished  from  heriot  service,  ii. 

When  lord  can  claim  a,  173. 

HOLDING  GVBRr- 

By  tenant,  penalty  for,  73. 

HOMAGE— 

Characteristic  of  fees,  8. 

Mode  of  doing,  ib. 

Consequences  of,  to  lord  and  tenant,  9. 

Could  be  enforced  by  process  of  law,  ib. 

Sometimes  done  by  socage  tenant,  10. 

Tenants  at  customary  court  called  the  homage,  20, 

Tenure  by,  abolished,  21. 

HOTCHPGT— 

Clause  in  a  settlement,  408. 

HUSBAND- 

When  entitled  to  an  estate  by  curtesy,  89. 

Estate  by  curtesy  of  a,  may  be  barred,  ib. 

Rights  of,  at  common  law  in  respect  of  wife's  property,  240-242. 

Rights  of  a,  to  wife's  property,  how  limited  in  equity,  242, 

Rights  of  a,  to  wife's  property,  how  affected  by  statute,  244-247. 

On  sale  of  wife's  real  estate  enters  into  implied  covenant  as  beneficial 

owner,  351. 
Implied  covenant  for  title  by  the,  in  a  marriage-settlement,  401. 
Estate  for  life  given  to  the,  by  a  marriage-settlement,  404. 
Proviso  in  a  marriage-settlement  for  raising  portions  during  the  life- 

time  of  the,  409. 
Power  of,  in  a  marriage-settlement,  to  jointure  a  future  wife,  411. 
Power  of,  in  a  marriage>settlement,  to  charge  portions  for  children 

of  a  future  marriage,  t&« 
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IMPROVEBIENTS— 

statutory  powers  of  tenants  for  life  to  make,  103. 
Expenditure  upon,  of  capital  money  under  the  Settled  Land  Act, 
i88a,  Z04. 

mOOME— 

Restrictions  on  accumulation  of,  219. 

Tax,  covenant  to  deduct  from  rent  is  superfluous,  37a, 

Of  wife,  term  for  securing  unnecessary,  403. 

mCORPOBBAL  HEREDITAMENTS— 
Definition  of,  2. 
No  general  occupancy  of  an  estate  pur  autre  vie  in,  93. 

INFANT— 

Guardian  of,  may  make  lease  of  lands  belonging  to,  39. 
Cannot  make  a  will  of  real  property,  4x4. 

INHERITANCB— 

Of  an  estate  in  fee-simple,  148-156. 
Act  relating  to,  ib. 

INROLMENT- 

Of  assurance  barring  an  estate  tail,  125. 

Of  deed  containing  protector's  consent  to  barring  an  estate  tail,  (6. 

Deed  barring  a  quasi  estate  tail  does  not  require,  ib. 

Deed  giving  land  in  mortmain  requires,  130. 

Deed  barring  an  estate  tail  in  copyholds  requires,  x6o. 

INSURANCE— 

Lessor's  having  received  money  for,  does  not  relieve  lessee  from  lis* 

bility  on  covenant  to  repair,  374. 
Covenant  in  a  lease  to  e£fect  an,  375. 

INTERESSB  TERMINI— 
Meaning  of  term,  46. 
Lessee  has  only  an,  until  entry,  ib. 

INTEREST— 

Tenant  for  life  must  keep  down,  of  charges  on  the  inheritance,  xoa 
Tenant  in  tail  is  not  bound  to  keep  down,  of  charges  on  the  inherit- 
ance, 115. 
Equitable  mortgagee  is  entitled  to,  at  £4  per  cenL,  291. 
Condition  of  sale  as  to  payment  of,  by  a  purchaser,  336. 
Doctrine  of  equity  as  to  proviso  in  a  mortgage  deed  for  raising  rate 
of,  386. 

JOINTTENANCY— 

Essentials  of  a,  232. 

Creation  of  a,  233. 

Form  of  words  for  creating  a,  t6. 

Incidents  of  a,  232-235. 

Release  of  a,  234. 

Severance  of  a,  ib. 

Estate  in,  survives,  ib. 

Cannot  be  disposed  of  by  will,  235. 

Partition  of  estates  in,  237-239. 
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JOINT-TENANT— 

Fine  payable  on  admittance  of,  to  copyholds,  169. 
May  separately  pat  an  end  to  his  demise,  234. 
Cannot  dispose  of  his  estate  by  will,  235. 

JOINTURE— 

Meaning  of  word,  405. 

Made  in  conformity  with  the  prorisions  of  the  Statute  of  Uses  bars 

dower,  ib. 
Widow^s  remedies  for  compelling  payment  of,  406. 

JUDGMENT— 

Estate  tail  may  be  seized  under  a,  126. 
Former  law  of,  135. 
Present  law  of,  136-139. 
Begistration  of,  137. 

Entered  up  after  the  28th  of  July  1864,  does  not  affect  land  not  actu- 
ally deliyered  in  execution,  139. 
Copyholds  may  be  extended  in  pursuance  of  a,  177. 


KNIGHT  SERVICE- 
Definition  of,  7. 

All  fees  granted  at  the  Conquest  held  by,  t5. 
Principal  incidents  of,  were  originally  fealty  and  homage,  «6« 
Other  incidents,  15. 
Tenure  by,  turned  into  common  socage  tenure,  21. 


LAND— 

Has  acquired  the  name  of  real  property,  i. 

Alienation  of,  by  will  not  formerly  permitted.  27. 

Present  power  of  disposition  of,  28. 

Estates  in,  are  freehold  or  less  than  freehold,  31. 

Restrictions  on  holding,  in  mortmain,  13a 

Alien  may  now  hold,  like  a  natural-bom  British  subject,  132. 

Subject  to  judgments,  136-139. 

Subject  to  crown  debts,  140. 

Owner  of,  may  lose  it  by  bankruptcy,  ib. 

Estate  in,  may  be  lost  under  the  Statutes  of  Limitation,  142-148. 

Action  to  recover,  must  be  brought  within  twelve  years  from  time 

when  right  first  accrued,  143. 
Will  of,  is  goremed  by  the  law  of  the  country  where  it  is  situate,  423. 

LEASE- 

By  tenant  in  tail,  36. 

By  tenant  for  life,  37. 

By  married  woman,  38. 

By  guardian  of  an  infant,  39. 

By  committee  of  a  lunatic,  t6. 

By  trustee  of  a  bankrupt,  40. 

By  administrator  of  a  convict,  «6. 

By  the  Crown,  ib. 

By  ecclesiastical  corporation,  41. 

By  municipal  corporation,  42. 
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JMASE— {continued, ) 

By  estoppel,  43. 

By  implioation  of  land,  44. 

For  term  greater  than  three  yean  moat  be  by  deed,  45. 

Beaerring  rent  greater  than  two-thirda  of  the  foil  improred  Talne  of 
the  property  demiaed  must  be  by  deed,  ib. 

For  alternative  period,  option  of  determining  ia  with  leasee,  461. 

Tenant  under  ordinary,  must  enter  on  the  property,  ib. 

Must  be  surrendered  by  deed,  75. 

Statutory  power  of  tenant  for  life  to  grant,  loz. 

By  joint-tenants,  may  be  determined  by  a  joint-tenant  separately,  234. 

Formerly  required  no  writing  or  ceremony  for  its  ralidity,  399. 

Agreement  for  a,  two  kinds  of,  359. 

Agreement  for  a,  must,  as  a  rule,  be  in  writing,  36a 

Agreement  for  a,  may  be  enforced  on  the  ground  of  part  perform- 
ance, ib. 

Express  agreement  for  a,  not  usnally  desirable,  361. 

Stipulations  to  be  inserted  in  an  agreement  for  a,  ib. 

Agreement  for  a,  should  be  stated  to  be  such,  t6. 

Agreement  for  a,  should  specify  all  the  coyenanta  to  be  inserted  in 
the,  ib. 

Usual  and  proper  covenants  in  a,  363. 

Agreement  for  a,  may  ariae  by  operation  of  law,  363. 

Intended  for  a  term,  may  create  a  yearly  tenancy,  366. 

Agent  to  make  a,  how  must  be  authorised.  367. 

Gomi>onent  parts  of  a,  ib. 

Premises  in  a,  ib, 

Partiea  to  a,  i&. 

Recitals  in  a,  are,  generally,  unnecessary,  368. 

Words  of  demise  in  a,  ib, 

Parcela  in  a,  importance  of  aoouraoy  in  framing,  A. 

Habendum  in  a,  370. 

Reddendum  in  a,  370. 

Covenant  in  a,  to  pay  rent,  372. 

Covenant  in  a,  to  pay  taxes,  ib. 

Covenant  in  a,  to  repair,  374. 

Covenant  in  a,  to  permit  lessor  to  enter  and  view  the  state  of 
repair,  ib. 

Covenant  in  a,  to  insure,  375. 

Covenant  in  a,  not  to  use  premises  for  purposes  of  trade,  376. 

Covenant  in  a,  not  to  assign  or  underlet,  ib. 

Covenant  in  a,  to  deliver  up  the  premises  in  good  repair,  377. 

Proviso  for  re-entry  in  a,  ib. 

Lessor's  covenant  in  a,  for  quiet  enjoyment,  378. 

Testimonium  in  a,  379. 

Of  land  belonging  to  a  married  woman  must  be  acknowledged  by 
her,  ib, 

St-atntory  provisions  as  to  leaaes,  ib. 

Statutory  power  to,  of  trustees  of  settlements,  41a 


LEASE  AND  RELEASE— 
Introduction  of,  305. 
Mode  of  conveyance  by,  ib. 
Conveyance  by,  no  longer  employed,  310. 
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LEASEHOLDS— 

Title  to  be  shown  on  sale  of,  326. 

CoTenanis  on  sale  of,  341. 

Forms  of  mortgage  of,  365. 

Will  of,  is  governed  by  the  law  of  England,  410. 

A  general  derise  inoludes  a  devise  of,  41a. 

LESSEE— 

Meaning  of  word,  aS. 

Was  originally  a  bailiff,  i&. 

Qradaal  improvement  in  position  of,  <6. 

Cionld  bring  an  action  of  ejectment  against  his  lessor,  29. 

Allowed  to  prove  that  action  against  his  lessor  was  fictitious,  ib. 

Does  not  hold  from  the  lord  paramount,  ib. 

Formerly  entitled  to  hold  his  land  without  paying  any  rent  if  his 
lessor's  estate  had  been  merged  or  surrendered,  48. 

Now  bound  to  pay  rent  notwithstanding  such  merger  or  surrender,  f6. 

Course  to  be  pursued  by,  if  lessor  distrains  for  rent,  50. 

Must  pay  income  tax  and  deduct  it  from  rent,  53. 

Taxes  payable  by,  in  absence  of  agreement,  ib. 

May  deduct  from  rent  taxes  which  he  was  not  bound  to  pay,  ib. 

Cannot  recover  amount  of  taxes  if  he  has  paid  rent  without  deduct- 
ing it,  ib. 

Is  bound  to  keep  premises  wind  and  water  tight,  53. 

Is  not  bound,  except  by  agreement,  to  do  substantial  repairs,  ib. 

Is  liable  for  permissive  waste,  ib. 

Is  entitled  to  estovers,  ib. 

Must  keep  distinct  boundaries  between  his  own  land  and  his 
lessor's,  54. 

Is  under  implied  covenant  to  cultivate  the  premises  in  a  husband-like 
manner,  54. 

Is  not  entitled  to  commit  waste,  ib. 

Writ  of  waste  against  under  old  law,  55. 

Present  law  as  to  restraining  waste  by,  ib. 

Is  entitled  to  emblements,  ib, 

Wheo  may  remove  trade  fixtures,  56. 

Bight  of,  to  remove  domestic  fixtures,  ib. 

Could  not  formerly  remove  agricultural  fixtures,  57. 

Present  law  as  to  removal  of  agricultural  fixtures  by  a^  <6. 

Should  remove  fixtures  during  his  term,  58. 

May  assign  his  term,  unless  he  has  covenanted  to  the  contrary,  65. 

Assigning  his  term  remains  liable  on  the  covenants  of  his  lease,  ib. 

Assigning  his  term  entitled  to  a  covenant  of  indemnity,  ib. 

When  may  obtain  relief  against  forfeiture,  69-71. 

May  quit  without  giving  notice,  when  his  lease  is  determined  by 
effluxion  of  time,  71. 

When  liable  to  a  penalty  for  holding  over,  73. 

When  precluded  from  investigating  lessor's  title,  326. 

LBSSOBr- 

Meaning  of  word,  28. 

Proceedings  by,  when  distraining  for  rent,  49. 

When  may  follow  tenant's  goods  for  distress,  5a 

Is  not  bound  to  repair,  unless  by  agreement,  54. 

Covenanting  to  repair  is  entitled  to  notice  of  want  of  repair,  ib. 
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h^aSOBr—ieorUinued.) 

When  presumed  to  have  waived  hia  right  to  a  forfeiture,  68. 

Need  not,  in  general,  give  notice  to  quit  to  lessee  whose  term  hasoome 

to  an  end  by  efBiaxion  of  time,  72. 
When  presumed  to  have  waived  notice  to  quit,  73. 
When  entitled  to  double  value  from  lessee  holding  over,  t6. 
Statutory  power  of,  to  distrain  for  rent,  74. 
Title  of  a,  law  as  to  showing.  326. 

LICENCE— 

Former  effect  of  a,  by  lessor,  61. 
Present  law  as  to  a,  by  lessor,  62. 

Covenant  in  a  lease  not  to  use  premises  for  purposes  of  trade  with- 
out, 376. 
Covenant  in  a  lease  not  to  assign  or  underlet  without,  i&. 

LIMITATION- 

Conditional,  before  the  Statute  of  Uses,  212. 

By  way  of  use,  after  the  Statute  of  Uses,  2x3. 

Not  considered  an  executory  interest  when  it  can  take  effect  as  a 

remainder,  2x6. 
Of  an  executory  interest,  when  must  take  effect,  218. 
Devise  without  words  of,  may  pass  a  fee-simple,  425. 

LIMITATION,  STATUTES  OF— 

Arrears  of  rent  recoverable  under  the,  51. 

Time  for  bringing  action  to  recover  rent  how  limited  by  the,  t&. 

Arrears  of  dower  recoverable  under  the,  86. 

Time  for  bringing  action  to  recover  land  how  limited  by  the,  142-148. 

Acknowledgments  under  the,  146,  260,  268,  273. 

Time  for  bringing  an  action  to  recover  interest  limited  by  the,  258. 

Time  for  bringing  an  action  to  recover  money  secured  by  mortgage 

limited  by  the,  259. 
Equity  of  redemption  may  be  barred  by  the,  265. 
Mortgagee's  right  to  land  may  be  barred  by  the,  271. 
Time  for  suing  on  covenants  for  title,  under  the,  353. 

LIVEKY  OF  SEISIN— 
Meaning  of,  xa 

Applied  to  every  tenant  by  Knight  Service  or  by  socage,  ib. 
Various  modes  of  making,  t6. 

Tenant  to  whom  livery  had  been  made  became  enfeoffed,  xx« 
Usually  accompanied  by  charter  or  deed,  ib. 
And  feoffment,  297. 

Was  not  necessary  for  an  exchange,  30a 
Was  necessary  for  a  partition,  i6. 

LOCKE  KING'S  ACTS— 

Change  in  law  made  by,  292-294. 

LODGER- 

Course  to  be  pursued  by,  if  goods  are  seised  for  distress,  49. 

LORD- 

Derivation  of  the  word,  6. 

Holding  by  Knight  Service  liable  to  performance  of  military  and 
other  duties,  ib. 
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UOBJy— {continued.) 

Was  guardian  of  infant  tenant  by  Knight  Service,  17. 

Not  guardian  of  infant  tenant  by  socage,  19. 

Consent  of,  formerly  necessary  for  the  alienation  of  a  fee,  23. 

Of  customary  manor  is  bound  to  renew  lives,  159. 

May  exercise  prescriptive  rights  in  a  reputed  manor,  t&. 

Of  a  manor  may  hold  Customary  Court  though  no  tenant  present,  ib. 

Fitness  of,  to  grant  estates  in  copyholds  is  immaterial,  161. 

Of  a  manor  may  admit  tenant  within  or  without  the  manor,  and 

without  holding  any  court,  164. 
Of  a  manor  is  bound  to  observe  the  confidence  on  which  an  estate  is 

surrendered  to  him,  165. 
Of  a  manor  cannot  demand  payment  of  a  fine  until  after  the  tenant's 

admittance,  ib. 
Of  a  manor  is  bound  to  admit  the  person  entitled,  ib. 
Of  a  manor  cannot  compel  the  admittance  of  a  purchaser,  166. 
Of  a  manor  may  make  proclamation  on  death  of  a  tenant,  167. 
Of  a  manor,  when  may  seize  absolutely,  or  quotuqtte^  ib. 
Of  a  manor  cannot  seize  as  against  persons  under  disability,  %b. 
Of  a  manor,  when  entitled  to  quit  rents,  171. 
Of  a  manor,  when  entitled  to  a  heriot,  ib. 

Of  a  manor  and  tenant,  rights  of,  as  to  timber  and  minerals,  17a. 
Of  a  manor  not  entitled  to  cut  timber  or  dig  for  minerals  on  tenant's 

land  except  by  custom,  173. 

LORD  PARAMOUNT— 
Meaning  of  term,  xi. 
Sovereign  is,  ib. 
Entitled  to  oath  of  fealty  from  every  owner  of  land,  ib, 

LUNATIC— 

Committee  of  a,  may  make  lease  of  land  belonging  to  him,  39. 


MAINTENANCE— 

Trust  for,  in  a  marriage  settlement,  409. 

MANOR— 

Description  of,  7. 

Part  of,  kept  to  form  the  lord's  demesne,  the  remainder  distributed 

amongst  his  vassals,  t6. 
New,  cannot  be  created  at  the  present  day,  157. 
Quati,  may  be  created  by  statute,  158. 
Different  lands  of,  ib. 
Customary,  ib. 
Reputed,  159. 

AU  dealings  Id  a,  are  regulated  by  custom,  ib. 
Requisites  of  custom  of  a,  ib. 
Estates  in  a,  how  to  be  granted,  160. 
No  estate  tail  in  a,  except  by  custom,  ib. 
Barring  estates  tail  in  a,  ib. 

Grants  of  estates  in  a,  must  conform  to  custom,  z6i. 
Fitness  of  lord  or  steward  to  grant  estates  in  a,  is  immaterial,  ib. 
Form  of  words  for  granting  estates  in  a,  162. 
Every  new  tenant  of  a^  must  be  admitted,  ib. 
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MANOR— (<»n<i'nu«2.) 

Tenant  of  a,  selling  his  estate  must  snirender  it,  162. 

No  curtesy  in  a,  except  by  costom,  176. 

Birth  of  issue  not  always  necessary  for  curtesy  in  a,  i&. 

No  freebench  in  a,  except  by  custom,  ib. 

Freebench  in  a,  husband  may  defeat,  ib, 

Freebench  in  a,  Dower  Act  does  not  apply  to,  ib, 

MARRIAGE- 

Meaning  of  term  in  tenures,  16. 
Claims  of  lords  in  respect  of,  ib. 
Values  and  forfeitures  for,  abolished,  21. 
Revocation  of  a  will  by,  430. 

MARRIED  WOMAN— 

Lease  by,  under  Fines  and  Recoveries  Abolition  Act,  38. 

How  must  bar  an  estate  tail,  124. 

Common  law  rights  of  husband  in  respect  of  property  of  a,  240-242. 

Husband's  rights  to  property  of  a,  how  limited  in  equity,  242. 

Power  of  disposition  over  separate  estate,  243. 

Property  of  a,  how  protected  by  statute,  244-247. 

Can  hold  property  without  a  trustee,  245. 

Can  sue  and  be  sued  in  respect  of  her  separate  property,  245. 

Carrying  on  separate  trade  can  be  made  bankrupt,  ib. 

Wages  and  earnings  of  a,  belong  to  her  for  her  separate  use,  ib. 

Cannot  make  settlement  to  defeat  ante-nuptial  creditors,  246. 

Pin-money  of  a,  meaning  of  term,  402. 

Statutory  powers  of  compelling  payment  of  pin-money  and  jointure 
given  to  a,  403,  406. 

Jointure  of  a,  meaning  of  term,  405. 

Has  limited  power  of  making  a  will,  414. 

May  dispose  by  will  of  personal  property  if  husband  gires  his  con- 
sent, 415. 

MEMORANDUM  OF  SALE— 

Condition  of  sale  as  to  purchaser's  signing,  324. 
Auctioneer  can  sign,  for  purchaser,  ib. 
Vendor  should,  in  general,  be  named  in,  341. 

MESNE  LORD- 

Meaning  of  term,  zi. 

MILITARY  SERVICE— 

Liability  to,  was  at  one  time  an  incident  of  the  posaessioii  of  land,  5. 
A  characteristic  of  tenure  by  Knight  Service,  7. 

MINERAI^— 

Rights  as  to,  of  a  lord  and  tenant  of  copyholds,  172. 

In  the  absence  of  custom  neither  lord  nor  copyholder  can  take,  173. 

Trustee  may  sell,  apart  from  the  land,  226. 

MINES— 

Tenant  for  life  may  work,  if  they  hare  been  lawfully  openod  by  a 
preceding  tenant,  95. 
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MORTGAGE— 

Statutory  power  of  tenant  for  life  to  make,  of  settled  estate,  loz. 

Equity  of  redemption  is  inseparable  from  a,  251. 

Distinction  between  a,  and  a  sale  with  proviso  for  re-purchase.  25a. 

By  deposit  of  title-deeds,  how  viewed  in  equity,  279. 

By  deposit  of  title-deeds,  may  secure  future  advances,  t6. 

Equitable  mortgagee  is  entitled  to  a  legal,  280. 

Form  of,  of  freeholds,  380. 

Form  of,  of  leaseholds,  ib. 

Form  of,  of  copyholds,  381. 

Of  trade  machinery  requires  registration,  398. 

MORTGAGE  DEED— 

Introductory  part  in  a,  382. 

Recitals  in  a,  i6. 

Covenant  in  a,  for  re-payment  of  sum  lent,  i&. 

Operative  part  in  a,  383. 

Parcels  in  a,  ib. 

Habendum  in  a,  i&. 

Proviso  for  redemption,  384. 

Covenant  in  a,  for  payment  of  interest,  385. 

Declaration  of  joint  account  in  a,  on  loan  by  trustees,  no  longer 

necessary,  388. 
Covenants  by  the  mortgagor  in  a,  389,  390. 
Statutory  power  of  sale  in  a,  391. 
Testimonium  in  a,  397. 

MORTGAGEE— 

Mortgagor  may  be  tenant  to  his,  254. 

May  exerdse  his  rights  concurrently,  258. 

Action  by,  on  mortgagor's  covenants  for  payment,  ib. 

May  lose  right  of  suing  mortgagor,  260. 

In  possessioD,  is  bound  to  take  due  care  of  the  property,  261, 

Rights  of,  if  mortgaged  estate  is  an  insufficient  security,  262. 

In  possession,  must  account  for  rents,  ib. 

In  possession,  may  charge  mortgagor  with  reasonable  expenses,  ib. 

In  possession,  must  not  unnecessarily  increase  the  value  of  the  estate, 
263. 

Cannot  charge  for  personal  expenses,  f6. 

May  appoint  a  receiver,  ib. 

In  occupation  of  mortgaged  premises,  must  pay  an  occupation  rent,  ib. 

In  possession,  power  of  leasing  under  Conveyancing  Act,  1881,  263. 

In  possession,  must  account,  264. 

In  possession,  when  to  account  with  rests,  ib. 

Possession  of  a,  may  destroy  the  equity  of  redemption,  265. 

Possession  of  a,  to  bar  equity  of  redemption  must  be  adverse,  267. 

Acknowledgment  of  mortgagor's  title  by  a,  when  one  of  several  trus- 
tees, 268. 

When  may  bring  action  for  foreclosure,  ib. 

May  re-open  foreclosure  by  receipt  of  rent,  270. 

May  lose  his  security,  under  the  Statutes  of  Limitation,  271. 

Right  of  a,  to  recover  land  is  not  barred  by  his  own  possession  in 
another  capacity,  274. 

Rights  of  a,  against  tenant  of  mortgagor,  ib. 

When  entitled  to  tack,  277-280. 
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MOBTGAGEE— (con^tniMci.) 

When  entitled  to  consolidate  hi*  leonritiea,  281-283. 
Aiaignee  of  a,  may  consolidate,  282. 
When  may  consolidate  against  mortgagor's  assignee,  t6. 
Equitable,  is  entitled  to  a  legal  mortgage,  290. 
Equitable,  may  obtain  a  jadgment  for  foreclosnro,  i&w 
Equitable,  entitled  to  interest  at  £^  per  cen<.,  291. 
May  be  postponed,  id. 

Implied  covenant  by  person  oonreying  as,  352. 
Statutory  powers  of  a,  391-396. 
Attornment  to,  by  mortgagor,  396. 

Real  estate  rested  in  a  sale,  on  his  death  devolyes  upon  his  penonsl 
representatiyes,  428. 

MORTGAGOR— 

May  be  tenant  for  a  term  to  his  mortgagee,  254. 

Position  of  a,  when  not  a  tenant,  255. 

In  occupation,  not  bound  to  account  for  rents  and  profits,  ih. 

May  act  in  some  cases  as  owner,  ib. 

When  can  bring  action  to  recover  rent  or  for  trespass,  ib^ 

Power  of  a,  to  make  leases,  256. 

When  entitled  to  redeem,  iJb. 

Implied  corenant  by  person  conveying  as,  383. 

Attornment  by  a,  to  mortgagee,  396. 

MORTMAIN— 

Meaning  of  term,  129. 
Acts  relating  to,  130. 


notice- 
To  quit  need  not  be  given  when  a  term  has  oome  to  an  end  by 

effluxion  of  time,  71. 
To  quit  demised  premises,  when  may  be  giren  by  parol,  72. 
To  quit  demised  premises  must  usually  be  half  a  year's  notice,  t&. 
To  quit  where  tenancy  is  within  the  Agricultural  Holdings  Act,  1875, 

must  be  a  year's  notice,  ib. 
To  quit  demised  premises,  when  must  be  served  personally  on  tenant, 

ib. 
To  quit  given  by  lessor  how  waired,  73. 


OCKJUPANT— 

General,  of  an  estate  jmr  autre  vie,  92. 

Special,  of  an  estate  jmr  autre  vie,  93. 

General,  could  not  bo  of  an  estate,  pur  autre  vte  in  an  incorporeal 

hereditament,  ib. 
Cannot  be  a  general^  now,  94* 

OPERATIVE  PART— 

Of  a  purchase  deed,  what  is  the,  348. 
Receipt  clause  in  the,  of  a  purchase  deed,  ibm 
In  a  mortgage  deed,  383. 

PARCELS— 

Meaning  of  term,  355. 

Should,  when  practicable,  be  the  tame  as  in  former  title-deeds,  A. 


r 
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FABCEJJS—icontinued,) 

Description  of,  by  referenoe  to  a  phwi  555. 
May  be  aet  out  in  a  schedule,  ib. 
In  a  lease,  importance  of  aeouraey  in  framing,  368. 
In  a  mortgage  deed,  383. 

PARTICULARS— 

Of  property  to  be  sold,  rules  for  framing,  3aa 
Maps  and  plans  are  subject  to  same  rules  as,  3az« 

PARTIES- 

To  a  deed,  who  should  be,  345. 
Order  of  arraogement  of,  in  a  deed,  t6. 
How  to  be  described  in  a  deed,  ib* 
To  a  marriage  settlement,  401. 

PARTITION— 

Of  what  estates  might  be  made,  30a 

Livery  of  seisin  was  necessary  for,  ib. 

May  be  made  under  the  Inolosure  Acts,  310. 

PERPETUITY— 

Object  of  rule  against  a,  218. 
Necessity  for  guarding  against  the  creation  of  a,  t6. 
Present  rule  against  the  creation  of  a,  ib. 
Limitation  is  roid  which  may  oreata  a,  319. 

PERSONAL  PROPERTY— 
Deriyation  of  term,  i. 
A  term  of  years  is,  2. 

PIN-MONEY— 

Meaning  of  term,  403. 

Wife  cannot  claim  more  than  one  year's  arrears  of,  ib. 
Wife's  representatives  have  no  claim  to  arrears  of,  ib. 
Term  for  securing  unnecessary,  403. 

PORTIONS— 

Term  to  secure,  406. 

Who  entitled  to,  407. 

Time  for  payment  of,  ib. 

Proviso  for  raising,  during  the  father's  life-time,  41a 

Husband's  power  to  charge,  for  children  of  a  future  marriage,  411. 

POSSIBILITY— 

Coupled  with  an  interest,  alienation  of  a,  a  10. 

POWERS— 

Of  appointment,  sax. 

May  be  particular  or  general,  t6. 

Collateral,  and  not  simply  collateral,  22a. 

Appendant,  and  in  gross,  ib. 

Creation  of,  ib. 

Exercise  of,  ib. 

May  be  exercised  without  being  referred  to,  223. 

Observance  of  formalities  in  exercise  of,  224. 

*  2  Q 
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VOYTEBS—icontinued. ) 

Defeotive  execution  of,  aided,  225. 

Non-execution  of,  not  aided,  226. 

Trustee  hayiug,  to  aell  land,  may  disjKMe  of  minerali  tepantely,  ib. 

Destruction  and  alienation  of,  227-231. 

Not  simply  collateral,  cannot  in  general  be  destroyed  or  alienated, 
228. 

Provision  of  CouTeyancing  Act,  1882,  as  to  disclaimer  of,  ib. 

Simply  collateral,  may  be  destroyed  or  alienated,  ib. 

Suspension  of,  t6. 

Extinguishment  of,  229. 

Release  of,  230. 

Inroluntary  alienation  of,  ib. 

Statutory,  conferred  on  mortgagees,  391-396. 

Wif  e*8,  of  distress  and  entry  to  secure  pin-money  or  jointure,  403, 406. 

Of  advancement,  in  a  marriage  settlement,  409. 

Of  trustees  of  a  marriage  settlement,  appointed  for  purposes  of  Con- 
veyancing Act,  i88z,  and  Settled  Land  Act,  1882,  41a 

Of  husband,  in  a  marrisge  settlement,  to  jointure  future  wife,  41  x. 

Of  husband,  in  a  marriage  settlement,  to  charge  portions  for  children 
of  a  future  marriage,  ib. 

Of  appointment  may  be  executed  by  a  general  devise,  425, 

PRESCRIPTION— 
Definition  of,  174. 

Copyholder's  right  to  common  is  founded  on,  ib. 
For  common  must  be  reasonable,  174. 

PRESENTMENT— 

Of  surrender  of  copyholds  formerly  necessary,  164. 
Of  surrender  of  copyholds  not  now  required,  t6. 

PRIMER  SEISIN- 
Meaning  of  term,  17. 
Abolished,  21. 

PRIORITY— 

Where  obtainable  by  a  second  mortgagee,  285-288, 

PROCLAMATION— 

For  person  entitled  to  copyholds  to  come  in  and  be  admitted,  167. 

PRODUCTION— 

Of  cestui  que  vie,  when  may  be  ordered,  94. 

Effect  of  acknowledgment  of  right  to,  of  deeds,  358. 

PROTECTOR— 

Of  a  settlement  creating  an  estate  tail,  121. 
Who  to  be,  of  a  settlement,  122. 
Settlor  may  appoint  a,  ib. 
Vacancy  in  office  of,  may  be  filled  up,  123. 
Surviving,  may  execute  office,  ib. 
Powers  of  a,  i6. 

Not  to  be  subject  to  any  control,  124. 
Cannot  revoke  consent  formally  given,  ih. 

Deed  containing  consent  of  a,  to  barring  an  estate  tail,  must  be 
inroUed,  125. 
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PROVISO— 

For  re-entry,  in  a  lease,  377. 
For  redemption,  in  a  mortgage  deed,  384. 

In  a  marriage  settlement,  for  raising  portions  daring  the  husband's 
lifetime,  409. . 

FUBGHASE  DEED— 

Division  of  an  ordinary,  344. 

Parties  to  a,  345. 

Beoitals  in  a,  345-34^. 

When  recitals  should  be  inserted  in  a,  347. 

Operative  part  of  a,  348. 

Implied  covenants  in  a,  350-353. 

Words  of  conveyance  to  be  employed  in  a,  354* 

Parcels  in  a,  355. 

Habendum  in  a,  357. 

Acknowledgment  of  right  to  production  of  deeds,  in  a,  358. 

Testimonium  in  a,  ib. 

PURCHASER— 

Definition  of  a,  in  the  Inheritance  Act,  150. 

Length  of  title  which  a,  may  require,  325. 

Expenses  of  searches,  &a,  thrown  by  Conveyancing  Act,  i88z,  upon, 

330. 
When  bound  to  fulfil  contract  and  take  compensation,  i6. 
When  bound  to  pay  interest  on  his  purchase-money,  336. 
Condition  of  sale  as  to  requisitions  by  a,  338. 
May  make  further  requisitions  arising  out  of  answers  to  his  first, 

339. 
Is  not  bound  by  condition  of  sale  as  to  requisitions,  when  vendor  has 
no  title,  ib. 


QUIA  EMPTORES,  STATUTE  OF— 
Permitted  alienation  of  fees,  34. 
Forbad  subinfeudation,  25. 

QUIT-RENT— 
Origin  of,  171. 
When  lord  of  a  manor  can  claim,  t6. 


REAL  property- 
Is  a  name  given  to  land,  i. 
Derivation  of  the  term,  t6. 
Payment  of  debts  out  of,  141. 

RECEIPT— 

For  purchase-money,  effect  of,  348,  349, 

RECEIVER— 

Mortgagee's  statutory  power  of  appointing,  395. 

RECITALS— 

Conditions  of  sale  as  to,  329. 
Made  evidence  by  statute,  ib. 
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KECITALS— (continual.) 
Narrative,  object  of,  345. 
Narrative,  how  far  should  go  haek,  t6. 
Introduotorj,  object  of,  346. 
When  should  be  inserted  in  a  purchase  deed,  ib. 
Should,  as  a  rule,  be  in  general  terms,  347. 
Operation  of,  hj  estoppel,  348. 
Are  not  generally  used  in  leases,  368. 
In  a  mortgage  deed,  382. 

REOOVBEY— 

Suffering  a.  117. 

With  double  voucher,  118. 

Effect  of  suffering  \  t6. 

Right  to  suffer  a,  was  inseparable  from  every  eitai«  tsil,  ib. 

Fine  and,  abolished,  120. 

REDDBNDUM- 
In  a  lease,  370. 
In  a  lease  should  not  state  to  whom  rent  is  to  be  paid,  371, 

REDEMPTION— 

Action  for,  when  necessary,  257. 
Judgment  under  an  action  for,  ib. 
Proviso  for,  in  a  mortgage  deed,  384. 

REGISTRATION— 

Of  mortgage  deed  under  Bills  of  Sale  Acts,  when  necessary,  398. 

RELEASE— 

Form  of  conveyance  by,  300. 
What  estates  eonyeyed  by,  ib, 

RELIEF— 

When  payable,  15. 

Derivation  of  word,  note  (r),  ib. 

Became  an  incident  of  villein  tenure,  18. 

Against  forfeiture  of  lease  for  breach  of  covenants,  69^ 

REMAINDER— 

Definition  of  a,  36,  197. 

Creation  of  a,  ib. 

Is  always  created  by  act  of  parlies,  ib. 

May  be  created  by  deed  or  will,  198. 

None,  in  a  term  of  years,  ib. 

Alienation  of  a,  199. 

Attornment  formerly  necessary  for  the  transfer  of  a,  ib. 

Determination  of  a,  200. 

May  be  vested  or  contingent,  201. 

Vested,  example  of,  ib.  * 

Contingent,  example  of,  ib. 

Rules  for  the  creation  of  a,  202-205. 

Contingent,  rule  as  to  vesting,  206. 

Contingent,  destruction  of,  how  provided  against  by  iiainte,  907. 

Contingent,  trustees  to  preserve  formerly  required,  aiqw 
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REMAINDER-MAN— 
Definition  of  a,  36. 

Not  formerly  bound  by  leue  made  by  tenant  in  tail,  ib. 
Is  now  bound  by  lease  made  in  punoanoe  of  the  Fines  and  Re- 
ooveries  Abolition  Act,  37. 

RENT  OR  RENT  SERVICE— 

Definition  of,  46. 

How  may  be  paid,  ib. 

Is  incident  to  the  reversion,  47. 

Presumed  to  be  eqairalent  to  annual  ralue  of  the  premises  de> 
miied,  ib. 

Formerly  lost  by  destruction  of  the  rerersion,  ib. 

Due  to  lessee  from  an  under-tenant,  formerly  lost  by  sun^nder  of  the 
lease,  48. 

Now  preserved,  notwithstanding  merger  or  surrender  of  the  rever- 
sion, ib. 

Must  be  reserved  out  of  corporeal  hereditaments,  49. 

Must  be  reserved  to  the  lessor,  ib. 

Must  be  certain,  ib. 

Distress  for,  ib. 

Time  for  bringing  action  to  recover,  51. 

Arrears  of,  recoverable,  t6. 

Right  to,  not  barred  so  long  as  there  is  a  subsisting  tenancy,  53. 

Lessee's  liability  to  pay,  ib. 

Acceptance  of,  may  waive  lessor^s  right  to  a  forfeiture,  68. 

Action  for,  may  waive  lessor's  right  to  a  forfeiture,  t6. 

Common  law  distress  for,  waives  lessor's  right  to  a  forfeiture,  69. 

Relief  against  forfeiture  for  non-payment  of,  ib. 

Acceptance  of,  by  lessor,  when  a  waiver  of  notice  to  quit,  73. 

Not  formerly  apportionable  on  death  of  tenant  for  life,  zo8. 

Statutes  relating  to  apportionment  of,  108,  109,  iia 

On  lease  made  by  a  tenant  in  tail  may  be  apportioned,  126. 

Covenant  in  a  lease  to  pay,  372. 

REPAIRS— 

Lessee  not  bound,  except  by  agreement,  to  do  substantial,  53. 
Covenant  in  a  lease  to  do,  374. 

Covenant  in  a  lease  to  permit  lessor  to  enter  and  view  state  of  re- 
pair, t6b 
Covenant  in  a  lease  to  deliver  up  the  premises  in  good  repair,  377. 

REPUTED  MANOR- 

Defiuitionof,  259. 

REQUISITIONS— 
Definition  of,  322. 
Condition  of  sale  as  to,  338. 

Purchaser  may  make  further,  arising  out  of  answers  to  his  first,  339. 
Unwillingness  of  vendor  to  comply  with,  sanble  must  be  i-easonable, 

340. 
The  fact  of  a  purchaser's  making,  does  not  of  itself  entitle  a  vendor 

to  rescind,  ib. 
May  be  referred  to  a  judge  in  chambers,  342. 


470  INDEX. 

RESCINDING  CONTRACT— 
Condition  of  sale  m  to,  339. 
When  vendor  has  right  of,  340. 
Value  of  condition  of  sale  as  to,  t6. 

REVERSION— 

Definition  of,  36,  193. 

Rent  reserved  on  a  lease  for  years  is  incident  to  the,  46. 
Destruction  of  a,  formerly  put  an  end  to  rent  incident  to  it,  47. 
Assignee  of  the,  on  a  lease,  now  entitled  to  benefit  of  all  covenants 

and  conditions  contained  in  the  lease,  62,  63. 
Creation  of  a,  197. 

Is  always  created  by  operation  of  law,  %b» 
Alienation  of  a,  199. 

Attornment  formerly  necessary  on  alienation  of  a,  ib. 
Determination  of  a,  200. 

REVERSIONERr- 
Definition  of  a,  36. 

Not  formerly  bound  by  lease  made  by  tenant  in  tail,  ib. 
Is  bound  by  lease  made  in  pursuance  of  the  Fines  and  Reoovezies 

Abolition  Act,  37. 

REVOCATION— 

Of  a  will,  by  marriage,  430. 

Of  a  will,  by  will  or  codicil,  433. 

Of  a  will,  by  a  writing  executed  like  a  will,  434. 

Of  a  will,  by  destruction,  ib. 

Cancellation  of  a  will  is  not,  ib. 


SALE— 

Of  settled  estate  by  tenant  for  life,  loa,  103. 

Instead  of  foreclosure,  when  ordered  by  the  Court,  271. 

Instead  of  foreclosure,  may  be  ordered  at  the  request  of  a  second 

mortgagee,  285. 
Agreement  for,  of  any  interest  in  land  must  be  in  writing,  314. 
Agreement  for,  of  land,  what  must  contain,  ib» 
Agreement  for,  need  not  be  contained  in  one  document,  316. 
Agreement  for,  parol  evidence  when  admissible  to  prove  terms  of,  ib. 
Agreement  for,  when  enforced  on  ground  of  part  performance,  317. 
Agreement  for,  signature  to,  ib. 
By  auction,  conditions  as  to  conduct  of,  322. 
By  auction,  subject  to  reserve  price  must  be  so  stated,  323. 
By  auction,  is  within  the  Statute  of  Frauds,  324. 
Memorandum  of,  attached  to  conditions  of  sale,  341. 

SATISFIED  TERMS— 

When  were  attendant  on  the  inheritance,  78. 

Advantages  of,  79. 

Disadvantages  of,  80. 

Abolition  of,  81. 

May  still  be  attendant  on  the  inheritance,  82. 
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SEISIN— 

Livery  of,  meaning  of  term,  zo* 
Livery  of,  how  made,  ib. 
Lessee  has  not,  29. 

8EIZUBE— 

Of  copyholds  absolutely  or  quouaque,  167. 

Copyhold  tenants  under  disability  protected  against,  ib, 

SEPARATE  ESTATE— 

Wife's  power  of  disposition  over,  243. 
Is  liable  for  wife*s  debts,  245. 

SEPARATE  USE— 
Doctrine  of,  24a. 
Form  of  words  to  create,  ib. 
Property  of  wife  married  after  31st  December  1881,  belongs  to  her 

for  her,  244. 
Property  held  to,  of  a  married  woman  belonging  to  her  for  her,  is 

liable  for  the  fulfilment  of  her  contracts,  146. 

SETTLED  ESTATES- 

Leases  of,  may  be  authorised  by  the  Court  of  Chancery,  38. 
Sale  of,  by  tenant  for  life,  Z02. 

SETTLEMENT— 

Protector  of  a,  creating  an  estate  tail,  121. 
Marriage,  object  of  a,  40a 
Marriage,  parties  to  a,  401. 
Marriage,  implied  covenant  by  husband  in  a,  ib. 
Marriage,  life  estate  given  to  husband  by  a,  404. 
Marriage,  estate  tail  created  by  a,  406. 
Marriage,  hotchpot  clause  in  a,  408. 

Marriage,  trust  in  a,  for  maintenance  of  younger  children,  ib. 
Marriage,  advancement  clause  in  a,  409. 

Marriage,  proviso  in  a,  for  raising  portions  during  the  husband's  life- 
time, ib. 
Marriage,  powers  of  trustees  of  a,  410. 

SETTLOR— 

Of  an  estate  tail  may  appoint  a  protector,  122. 

May  direct  vacancies  in  protectorship  to  be  filled  up,  123. 

Implied  covenant  by  person  conveying  as,  40Z. 

SHELLEY'S  CASR- 
Rule  in,  1x4. 

signature- 
To  an  agreement  for  sale,  what  is  sufficient,  318. 
To  conditions  of  sale,  by  auctioneer,  ib. 
To  conditions  of  sale,  by  auctioneer's  clerk,  ib. 
To  a  will,  418-42X.  ! 

By  a  testator,  419.  I 

On  behalf  of  a  testator,  ib,  ' 

Witnesses  to  a  will  must  be  present  at  the  testator's,  420. 
By  witnesses  to  a  will,  ib. 
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SOCAGE  TENURE— 

Had  existed  in  England  before  the  Conquest,  9. 

Recogniied  by  Normans,  i6. 

DeriTation  of  name,  9,  note  (A). 

Characteriatics  of,  zo. 

Did  not  involve  military  service,  ib. 

Oradually  adopted  by  Normans  themselves,  ib. 

Incidents  of,  less  burdensome  than  those  of  tenure  by  Knight  Service, 

x8. 
Wardship  of  infant  tenant  by,  belonged  to  his  nearest  relation  not 

capable  of  succeeding  by  descent,  19. 
Tenure  by  Knight  Service  turned  into,  »z. 

STATUTES  CITED  OR  REFERRED  TO- 
LL Hen.  I.,  p.  24. 
9  Hen.  IIL,  e.  33,  p.  23. 
e.  36,  p.  129. 

20  Hen.  III.,  c.  4,  p.  175. 
53  Hen.  III.,  0.  23.  p.  98. 

6  Bdw.  I.,  c.  5,  pp.  55,  98w 

c  II,  p.  29. 

7  Edw.  I.,  c.  I,  p.  129. 

13  Edw.  I.,  c.  T,  pp.  26,  160. 
0.  18.  pp.  134,  135. 
18  Edw.  I.,  stat.  z,  p.  24. 

c.  I,  pp.  25,  157. 
c.  2,  p.  25. 
0.  II,  p^  29. 
stat.  4,  p.  119. 

I  Edw.  III.,  0.  12,  p.  24.  , 
15  Rio.  II.,  c  5,  p.  130. 

II  Hen.  VIL,  o.  20,  p.  121. 

21  Hen.  VIII.,  G.  15.  p.  29. 

27  Hen.  VIIL,  c.  10,  pp.  186,  909,  212,  213,  314,  315;  316,  296,  303. 

a.  I,  ]x  189. 
8.  6,  pp.  85,  404,  405. 
e.  16,  p.  304. 
31  Hen.  Vni.,  0.  I,  p.  338. 
33  Hen.  YIII.,  0.  i,  pp.  27,  314,  306. 
c.  38,  pp.  36,  37.  84. 

8.  I,  p.  41. 
8.  3,  p.  41. 

e.  33,  p.  338. 
0.  34.  p.  60. 

«.  36*  PP-  ii9f  121. 

33  Hen.  VnL .  0.  39,  p.  136. 

34  &  35  Hen.  VIIL,  c  5,  p.  414. 
21  Jac.  L,  c.  16,  p.  266. 

12  Car.  II.,  0.  24,  pp.  21,  28, 165,  215,  306. 

29  Car.  IL,  0.  3,  pp.  44.  92.  a37,  307i  34i,  359.  d^S- 

8.  I,  pp.  45.  90.  308.  363. 

8.  2,  pp.  308,  363. 

8.  3,  pp.  66,  74,  308. 

8.  4,  pp.  194,  289,  313,  360,  363. 

■-  7i  pp.  194.  308. 
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STATUTES  CITED  OB  BEFERBBD  TO- {(xmUnued). 
29  Car.  II.,  0.  3.  B.  8,  p.  308. 

i.  9,  p.  194. 
a.  10,  p.  135, 
I.  la,  p.  93. 

■•  14,  p.  135. 
«.  i5»  p.  135- 

■•  17.  P-  315. 

2  Will,  k  Mary,  c.  5, 1.  i,  p.  49. 

3  Will,  k  Mary,  0.  14,  p.  141. 

4  &  5  Will,  k  Mary,  c.  20,  g.  3,  p.  136. 
10  &  zz  Will,  k  Mary,  o.  23,  p.  208. 

7  Will,  ni.,  0.  12  (Ir.),  p.  3Z4. 

7  &  8  Will.  III.,  0.  37,  p.  Z30. 
I  Anne,  c.  z,  s.  5,  p.  40. 

4  &  5  Anne,  c.  3,  b.  9,  pp.  2cx>k  309. 

B.  zo,  p.  20a 

B.  27,  p.  233. 
6  Anne,  c.  72,  a.  z,  p.  94. 

••  5.  P.  95- 

8  Anne,  c.  z8,  p.  69. 

B.  6,  p.  74. 
8.  7,  p.  74^ 
zz  Anne,  c.  2  (Ir.),  p.  71. 

9  Geo.  I.,  0.  29,  p.  Z67. 

4  Qeo.  II.,  0.  28,  B.  z,  p.  73. 

».  2f  p.  377. 
B.  4,  p.  70- 
B.  6,  p.  48. 

9  Geo.  II.,  c  36,  p.  43. 

8.  z,  p.  Z3a 

8.  2,  p.  Z3Z. 

■•  3i  P,  «3i- 
zz  Geo.  II.,  c.  Z9.,  8.  z,  pp.  50,  73,  zs6. 

8.  2,  p.  50. 

8.  8,  p.  49. 

8.  iz,  p.  aoow 

8.  Z5^  p.  zo8. 

8.  18,  p.  73. 

14  Geo.  II.,  c.  20,  p.  93. 

5  Geo.  III.,  c.  17,  pp.  41,  84. 
Z4  Geo.  III.,  c  78,  p.  52. 

■•  83,  p.  389. 
39  &  40  Geo.  IIL,  c  98,  8.  z,  p.  2201. 

8.  2,  p.  220. 

47  Geo.  III.,  0.  74.  p.  Z42. 

55  Geo.  III.,  c.  192,  pp.  Z62,  Z69,  307,  425. 

zo  Geo.  lY.,  c.  50,  8.  22,  p.  40. 

8.  23,  p.  40. 

8.  24,  p.  40. 

8.  25,  p.  40. 
8.  26,  p.  40. 

8.  27,  p.  40. 
8.  28,  p.  40. 
8.  29,  p.  40. 
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STATUTES  CITED  OB  BEFERBED  TO— {eofUinned,) 

10  Geo.  ly.,  c.  50,  8.  30,  p.  40. 

B.  31,  p.  40. 

B.  32,  p.  40. 

■.  33,  p.  40. 

1 1  Geo.  IV.  &  I  Wai.  IV.,  c.  47,  p.  14a. 

c.  65,  B.  5,  p.  167. 
B.  6f  p.  167. 
B.  7,  p.  167. 
B.  9,  p.  167. 

■•  »2,  p.  75. 

B.  16^  p.  76. 

»•  17,  p.  39- 

3  &  4  Will.  IV.,  c  27,  pp.  238,  274, 

8.  I,  pp.  143,  147. 

8.  2,  p.  272. 
8.  3,  p.  144. 

8.  4.  p.  144. 

8.  7,  p.  144. 
8.  8,  p.  144. 
8.  9,  p.  144, 

8.  14,  pp.  146,  27a. 

8.  as,  p.  147. 

8.  26,  p.  148. 
8.  28,  p.  265. 

■.  36,  p.  55. 
8.  40,  p.  259. 
8.  41,  p.  86. 

8.  42.  pp.  51,  258. 

«•  4a,  pp.  51, 353. 

■.  3,  p.  259. 
8.  4,  p.  SI. 

8.  s,  pp.  SI,  259. 
c  74,  pp.  aoi,  309. 

8.  2,  p.  12a 

8.  14,  p.  121. 

8.  IS,  pp.  36,  121, 

8.  16,  p.  121. 

8.   18,  p.  9a 

8.   19,  pp.  121,  123. 

8.  22,  pp.  121,  122. 

8.  23.  p.  122. 

8.  24,  p.  122. 

8.  26,  p.   122. 

8.  27,  p.  122. 

8.  28,  p.   122. 

8.  32,  p.  122. 

8.  34,  p.  123. 

8.  35.  p.  "3. 

8.  36,  p.  124, 

8.  39,  p.  124. 

8.  40,  pp.  38,  124. 

8.  41,  pp.  36,  38,  116,  12s.  160. 

8.  42,  p.   I2S. 

■•  44,  p.  124. 
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3  &  4  Will.  rV.,  c.  74,  8.  46,  p.  125. 

»•  5O1  PP-  161,  178. 

B.  57-72,  p.  125. 

8.  77,  PP-  38»  129,  241. 

■•  79.  PP-  129,  241. 

B.  80,  p.  124. 

I.  90,  p.  178. 

9,91,  pp.  124,  129. 
c.  104,  p.  142. 
0.  105,  pp.  84,  177,  196,  328, 

I.  1,  p.  87. 

8.  2,  p.  87. 

8.  3,  p.  87. 
a.  4,  p.  87. 
a.  s.  p.  88. 

8.  6,  p.  88. 

8.  7,  p.  88. 

8.  8,  p.  88. 

8.  9,  p.  88. 

8.  10,  p.  87. 

8.  zz,  p.  88. 

8.  Z4,  pp.  87,  88. 

c.  Z06,  pp.  Z49.  209. 

a.  z,  p.  Z50. 

8.  2,  p.  zso. 

«•  6,  p.  Z53. 

8-  7,  p.  154- 
8.  8,  p.  ZS5. 

••  9»  p.  153. 

4  &  5  Will.  IV.,  c  22,  p.  Z26. 

8.  2,  p.  ZO9. 
8.  3,  p.  ZZO. 

7  Will.  IV.  k  1  Vict.,  0.  26,  8.  2,  p.  414. 

a.  3,  pp.  28,  93,  107,  163,  Z78,  210,  307, 

414.  424. 
8.  4,  p,  Z69. 
8.  6,  pp.  93,  Z07. 

8.. 7,  pp.  Z29,  414. 

8.  8,  pp.  Z29,  4Z4. 

8.  9,  pp.  224,  307,  4z6, 

8.  ZO,  pp.  224,  4x6. 
8.  ZZ,  p.  4Z4. 
8.  Z4,  p.  4Z4. 
8.  Z5,  p.  422. 

8.  16,  p.  422. 
8.  Z7,  p.  422. 
8.   18,  p.  431. 

8.  Z9,  p.  432. 
a.  20,  p.  433. 

8.  21,  pp.  4x7,  435, 
■.  22,  p.  437. 
8.  23,  p.  432. 
8.  24,  p.  425. 

a.  25,  p.  425. 
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STATUTES  CITED  OB  REFERRED  TXy—icontinued,) 
7  WilL  IV.  &  I  Vict.,  c.  a6,  s.  26,  p.  425. 

■.  a7.  pp.  M4,  425. 
s.  a8,  pp.  92,  426. 
c  28,  pp.  273,  274. 

1  &  2  Viot.»  o.  106,  s.  28,  p.  4a. 

0.  1x0,  pp.  126,  278. 

8.  II,  pp.  136,  177. 

».  13,  pp.  137, 278. 

8.  18,  p.  137. 
g.  19,  p.  137. 

2  &  3  Viet.,  o.  II,  pp.  126,  278. 

■•  Si  p.  138. 

8.  8,  p.  140. 

3  &  4  Viot.,  0.  82,  p.  138. 

4  &  5  Vict.,  c.  21,  p.  309. 

0.  35.  ■•  ^1  p.  180. 
B.  2,  p.  180. 

B.  52.  p.  180. 

B8.  73-78,  p.  181. 
B.  79.  p.  182. 
B.  81,  p.  182. 

B.  86,  p.  159. 

B.  87,  p.  164. 

8.  88,  p.  164. 

B.  89,  p.  164. 
8.  90,  p.  165. 

5  &  6  Vict,  0.  27,  p.  41. 

c.  35,  ■.  73.  pp.  53.  37a. 
c.  108,  p.  84. 

B.  I,  p.  41. 
8.  4,  p.  41. 

8.  20,  p.  41. 

6  &  7  Vict.,  c.  23,  8.  13,  p.  182. 

B.  16,  p.  182. 

7  &  8  Vict.,  c  55,  B.  5.  p.  183. 

0.  76,  8.  4,  p.  364* 

8  &  9  Vict.,  0.  56,  p.  103. 

c.  106,  pp.  45,  48,  237. 

B.  2,  p.  310. 

»•  3,  pp.  45.  66,  75,  91,  106,  107,  309,  365, 
8.  4,  pp.  107,  310. 

■«  5,  p.  367. 
B.  6,  p.  aio. 

8.  8,  p.  207. 

e.  112,  p.  78. 

8.  I,  p.  81. 

8.  2,  p.  81. 

C  118,  8.  147,  p.  31a 

9  &  10  Vict.,  c.  loi,  p.  103. 

10  &  II  Vict,  c  Li,  p.  103. 

c  III,  p.  310. 

11  &  12  Vict,  c.  99,  8.  13,  pp.  239,  310. 

c.  119,  p.  103. 

12  k  13  Vict,  c.  83,  p.  310. 
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STATUTES  CITED  OR  REFERRED  TO^(conUntied.) 

12  &  13  Vict.,  0.  106,  8.  14s,  p.  67. 

13  &  14  Vict.,  0.  31,  p.  103. 

14  k  15  Vict,  c.  25,  8.  I,  p.  33. 

■•  3,  p.  57. 

15  k  16  Vict./o.  24,  8.  1,  p.  418. 

c.  51,  8.  1,  p.  183. 

88.  2-8,  p.  184. 

8.  9,  p.  184. 

8.  27,  p.  184. 

8.  45,  p.  184. 

8.  48,  p.  184. 
C.  76,  8.  210,  p.  71. 

8.  2n,  p.  71. 

8.  212.  p.  71, 

c.  79»  P-  310. 

0.  86.  8.  48,  pp.  271,  377, 

16  k  17  Vict.,  0.  70.  8.  129,  p.  39. 

■.  130,  p.  40. 
B.  Z31,  p.  40. 

«•  i33i  p.  40. 
0.  137,  p.  132. 

17  k  18  Vict.,  c.  97,  p.  310. 

c.  113,  p.  293. 

18  &  19  Vict.,  c.  13,  p.  40. 

c-  15,  P-  138. 
C'  43i  •■  I.  pp.  84,  113. 
8.  2,  pp.  84,  113. 

8.  4,  p.  84. 

c.  124,  p.  132. 

19  &  20  Vict.,  a  9,  p.  103. 

C  97,  8.  I,  p.  138. 

0.  108,  88.  63-76,  p.  49. 

0.  120,  p.  398. 

8.  36,  p.  41. 

20  &  21  Vict.,  0.  31,  p.  310. 

8.  7,  p.  239. 
c.  85,  p.  244. 

8.  21,  p.  415, 
8.  25,  p.  415. 

21  k  22  Vict.,  c.  44,  p.  42. 

o-  57,  B.  I,  p.  41. 

c-  77,  p.  398. 

0.  94,  8.  6,  p.  184. 

8.  7,  pp.  184,  185,' 
c.  108,  pp.  244,  415. 
«2  &  23  Vict.,  c.  35,  p.  126. 

8.  I,  p.  62. 
8.  2,  p.  62. 
B.  3,  p.  62. 
8.  12,  p.  225. 

«•  '3i  PP«  98,  226. 

8.  19,  p.  151. 
8.  22,  p.  140. 

8.  27,  p.  66. 
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KENT  OR  RENT  SERVICE— {continued.) 

22 

&23 

Vict. 

»C43. 

p.  310. 

23 

&24 

Vict., 

C38, 

c  59» 
c.  12^ 

c  145 

p.  278. 

8.  I,  p.  138. 
p.  42. 

;,  8. 1,  p.  71. 

8.  2,  p.  71. 

;,  8.  14,  p.  391. 

24 

Viot 

.,c.  9, 

p.  131. 

24 

&2S 

Vict., 

c  ^34,  ■.  I3T»  p.  67. 

25 

&  26  Vict., 

c.  17, 

p.  131. 

0.  61, 

8.  9,  p.  132. 

c.  89, 

8.  21,  pp.   132, 

318. 

c.  loS 

t,  8.   X,  p.  226. 
8.  2,  p.  227. 

27 

k  28  Viet. 

.  c.  13, 

p.   131. 

0.  Z12 

,  pp.  126,  278, 
8.  I,  p.  139. 
8.  2,  p.  139. 

8.  4,  p.  139. 

0.  114, 

8.  9,  p.   105. 

88  &29 

Vict. 

,  c.  104,  p.  126. 

8.  48,  p.   14a 

29 

&30 

Vict., 

.  c  57, 

8.  1,  p.  131. 

30 

&31 

Vict, 

C48, 
0.  69, 

■-  4,  p.  323. 
8.  5.  p.  323. 
B.  6,  p.  323. 

p.  294. 

c  131 

,  8.  37,  sub.  8. 

2,  p.  3X8. 

31 

&32 

Vict, 

c.  40, 

8-  3.  p.  238. 

8.  4,  p.  238. 

c.  44,  p.  131. 

C89, 

p.  3io« 

32 

and  33  Vict.,  c  46,  p.  142. 

C71, 

8.  6,  p.  Z40. 

8.  14,  p.  14a 
8.  15,  pp.  40, 
8.  17,  pp.  40, 
8.  23,  p.  67. 
8.  24,  p.  67. 
8.  25,  pp.  107, 
8.  45,  p.  141. 

»30,  399. 
X07. 

12s. 

33 

Vict 

.,  0.  14,  8.  2, 

p.   132. 

8.  13 

.  p.  132. 

33 

&34 

Vict, 

c.  23, 

C34, 
C3S, 

0.56, 
c.  93. 

pp.  206,  414. 
8.  I,  p.  134. 
8.  12,  p.  40. 

8.  I,  p.  132. 

8.  3i  p.  132. 

pp.   126,  148. 

8.  2,  p.  iia 

8.  5,  p.  HI. 

p.  104. 

pp.  244.  4x5. 

34 

&3S 

Vict., 

c.  79i 

p.  50. 
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STATUTES  CITED  OR  REFERRED  TO-(am«ntierf.) 
34  &  35  Vict.,  c.  84,  p.  104. 

36  &  217  Vict. ,  c.  50,  p.  356. 

c.  66,  8.  25.  pp.  47,  100,  313,  336. 

■•  33»  p.  249. 

37  k  38  Vict.,  c.  50,  p.  244. 

«.  S7i  p.  SI. 

i.  I,  pp.  51,  143,  271,  273. 
1.  2,  pp.  145,  272. 

■•  3.  p.  147. 
«.  4,  p.  52. 
8.  5,  p.  147. 
s.  6,  p.  123. 
■.  7,  p.  266. 
a.  8,  p.  259. 

■•  9>  p.  273' 
i.  12,  p.  273. 

0-  78,  pp.  277,  310. 

i.  I.  pp.  325,  328. 

B.  2,  pp.  326,  329,  338,  346, 

■.  9.  p.  343. 
c.  83,  p.  301. 

0.  96,  8.  I,  p.  180. 

38  &  39  Vict.,  c.  77,  p.  313. 

O.  87,  8.  129,  p.  277. 
C.  92,  8.  SI,  p.  72. 

«.  S3,  p.  58, 

39  h.  40  Vict.,  c.  17,  p.  238. 

40  &  41  Vict.,  c.  18,  pp.  37,  38. 

c.  31,  p.  104. 

«•  33»  PP-  ^^^^  209. 

■•  49»  p.  76. 

c.  34,  p.  294. 

41  &  42  Vict.,  c.  19,  p.  244. 

c.  31,  8.  4,  p.  398. 
■•  S»  P-  398. 

■•  6,  p.  397. 

■•  13.  p.  398. 

42  &  43  Vict.,  c.  59,  p.  206. 

44  &  45  Vict.,  0.  41,  pp.  63,  310^  390.  401. 

"•  3>  pp.  327,  329- 
■•  7,  pp.  349i  351,  353,  383. 
».  9»  p.  358. 
8.  10,  p.  63. 
8.  II,  p.  63. 
8.  12,  p.  63. 

8.  14,  pp.  69,  378. 

■•  16,  pp.  388, 397, 

8.  17,  p.  281. 

8.  18,  pp.  256,  263. 

8.  19,  pp.  262,  263,  391,  395. 

».  20,  p.  392. 

■.  21,  p.  392. 

8.  22,  p.  393. 

8.  24,  pp.  263,  395, 
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STATUTES  CITED  OR  REFERBED  TO—icontinued,) 

44  &  45  Vict.,  0.  41,  B.  25,  pp.  371,  285. 

8.  30.  PP-  393,  438. 
I.  31,  p.  4za. 
B.  41,  p.  411. 

».  44,  p.  403. 

■.  49,  p.  354* 

s.  51,  pp.  114.  133. 

8.  54,  p.  348. 
■.  55.  p.  348. 

■.  59.  PP*  351,  354* 
■.  63,  p.  351. 
8.  67,  p.  393. 

c-  43,  P-  397. 

8.  3,  P-  398. 
8.  4,  p.  398- 
8.  5,  p.  398. 
8.  6,  p.  398. 
8.  8,  p.  398. 

8.  II,  p.  398. 
8.  15,  p.  399. 

45  k  46  Vici,  c  38,  pp.  37,  38,  loi,  31^ 

a.  3,  pp.  loi,  105. 
>.  3,  p.  loz. 
■.  4,  p.  lOI. 
I.  6,  p.  zoi. 
s.  7,  p.  zoz. 

B.   10,  p.  ZOI. 

B.  zz,  p.  zoa. 

8.  13,  P-  75. 

B.  Z5,  pp.  zoz,  988,  4Z3, 

B.  Z8,  p.  Z03. 

8.  2z,  p.  zoa. 

8.  25,  p.  ZO4. 
8.  26,  p.  Z04. 
8.  28,  p.  ZO5. 
8.  30,  p.   ZO5, 

8.  39,  p.  4". 
8.  45,  P-  411. 
8.  48,  pp.  Z05,  z8o. 
8.  5z,  p.  zoz. 

B.  52,  p.  zoz. 

B.  58,  p.  zz6. 

B.  60,  pp.  76,  411. 

B.  61,  p.  76, 
B.  62,  p.  76W 

c  39,  p.  3za 

8.  3,  p.  279- 
B.  6,  p.  228. 

8.  7,  p.  zs9k 

B.  22,  p.  288. 

e.  50,  p.  84. 

8.  Z08,  p.  4a. 
B.  Z09,  p.  4a. 

«•  75,  p.  4»S 
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STATUTES  CITED  OR  REFEBRED  TO-^corUinued.) 
45  &  46  Vict.,  c  75,  8.  I,  pp.  244,  403. 

a.  2,  p.  245. 

■.  3.  P-  a4S- 

■.  s.  p-  245. ' 

u.  ^-g,  p.  246. 
s.  zi,  p.  246. 
8.  12,  p.  246. 

8.  13,  p.  246. 
8.  14,  p.  246. 

■•  17,  p.  a46. 

8.  19.  p.  246. 

STEWARD— 

Of  the  manor  kept  the  manor  roll,  12. 

Was  judge  of  the  Gastomary  Court,  20. 

Entered  on  the  manor  roll  matters  presented  at  the  Cnstomarj 

Court,  ib. 
Of  a  manor  may  hold  a  Customary  Court  although  no  tenant  be 

present,  159. 
Fitness  of,  to  make  grants  in  copyholds  is  immaterial,  161. 
Of  a  manor  may  admit  a  new  tenant  within  or  without  the  manor 

and  without  holding  any  court,  164. 
Of  a  manor,  when  entitled  to  fees  from  tenants,  170. 
Of  a  manor,  amount  of  fee  to,  must  be  reasonable,  ib. 

SUBINFEUDATION— 
Definition  of,  24. 
Forbidden  by  the  statute  of  Quia  Smptorei,  25. 

SECOND  MORTGAGEE— 
Definition  of  a,  283. 

Rights  of  a,  different  from  those  of  a  legal  mortgagee,  284, 
Action  for  foreclosure  by  a,  ib. 
Has  not  a  right  to  a  sale,  285. 

Court  may  allow  sale  by  a,  instead  of  foreclosure,  ib.. 
Right  of  a,  to  tack  and  consolidate,  285-289. 
How  a,  may  obtain  priority,  285-289. 

SURRENDER— 

Of  a  lease,  when  must  be  by  deed,  75. 

Of  a  lease,  when  implied,  ib. 

Of  leases  belonging  to  persons  under  disability.  76. 

Of  a  lease  by  a  married  woman,  ib. 

Of  leases  made  under  the  Leases  and  Sales  of   Settled  Estates 

Acts,  ib. 
Of  an  estate  for  life  must  be  by  deed,  107. 
Required,  when  copyholder  sells  his  estate,  162. 
And  admittance,  theory  of,  ib. 
And  admittance,  enactments  relating  to,  162-164. 
To  use  of  a  will,  no  longer  necessary,  163. 
Kay  be  made  within  or  without  the  manor,  and  without  holding  any 

court  for  the  purpose,  164* 
Of  copyholds,  to  be  immediately  inroUed,  ib. 
Of  copyholds  is,  practically,  a  mode  of  conveyance,  165. 
Former  mode  of  couTcyance  by,  301. 

*  2  H 
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SUSPENSION— 
Of  powers,  228. 


TACKING— 

Definition  of,  276. 

Advantages  of  right  of,  ib. 

Mortgagee  claiming  right  of,  mast  have  a  legal  estate,  277. 

Mortgagee  claiming  right  of,  must  have  made  his  advance  on  the 

credit  of  the  mortgaged  estate,  278. 
Mortgagee  claiming  right  of,  most  hold  secnrities  in  the  same  right. 

279. 
Mortgagee  claiming  right  of,  must  not  have  had  notice  of  sahsequent 

incumhrance,  ib. 
When  second  mortgagee  may  have  right  of,  285. 

TAXES— 

What,  are  payable  by  lessee  in  absence  of  agreement,  53. 
Not  properly  payable  by  lessee  may  be  deducted  from  rent,  ib. 
Lessee  paying,  when  not  bound,  cannot  recover  amount  if  he  has  paid 

rent  without  deduction,  ib. 
Covenant  in  a  lease  to  pay,  372. 

TENANCY  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT— 
Is  a  legal  estate  for  life,  84. 
Definition  of  a,  90. 

Tenant  who  has  a,  may  commit  waste,  ib. 
Assignee  of,  is  not  unimpeachable  of  wastOi  107. 

TENANCY  FROM  YEAR  TO  YEAR— 
Is  determinable  at  end  of  any  year,  72. 
What  notice  requisite  to  determine  a,  t6. 
May  be  created  by  an  instrument  intended  as  a  lease  for  a  term,  366. 

TENANCY  IN  COMMON— 

When  a,  occurs,  235.  \ 

Creation  of  a,  t6. 

Form  of  words  for  creating  a,  ib. 

Incidents  of  a,  235,  236. 

Alienation  of  a,  236. 

Does  not  survive,  ib. 

Partition  of  estates  in,  237-239. 

TENANT— 

In  capUe^  meaning  of  term,  zi. 

Free  tenants  bound  to  attend  the  court  baron,  za. 

Tenants  at  the  court  baron  acted  as  judges,  ib. 

Customary  tenants  bound  to  attend  the  customary  oouri,  ao. 

Customary  tenants  did  not  act  as  judges,  ib. 

By  copy  of  court  roll  called  copyholder,  2Z. 

In  capite  allowed  to  alienate  his  land  on  payment  of  a  fine  to  the 
king,  24. 

New,  of  a  manor  must  be  admitted,  z62. 

Of  a  manor,  selling  his  estate,  must  surrender  it,  i&. 

Of  a  manor,  may  be  admitted  within  or  without  the  maiior  and  with- 
out holding  any  court,  Z64. 

Of  a  mortgagor,  mortgagee's  rights  against,  274. 
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TENANT  AT  WILL- 

Cethii  que  Unut  in  aetnal  oocmpaiioii  if  a,  33. 
Not  liable  for  permissiye  wuie,  ib. 
When  entitled  to  emblements,  td, 

TENiprr  FOB  LIFE— 

Bemalning  in  poueaaimi  after  determination  of  an  estate  jmr  avArt 

vi«  is  a  trespasser,  95. 
Is  entitled  to  estovers,  i&. 
May  take  stone  for  repairs,  ih. 
May  cat  underwood,  «6. 
Is  entitled  to  thinnings  of  some  trees,  ib. 
Maj  work  mines  opened  by  a  preceding  tenant,  96. 
May  fell  timber  for  repairs,  ib. 
May  not,  ordiDarily,  commit  waste,  ib. 

Cannot  charge  the  expense  of  improvements  on  the  inheritance,  ib. 
May  be  restrained  from  committing  waste,  t6. 
Is  liable  at  law,  though  not  in  equity,  for  permissive  waste,  ib. 
Has  special  property  in  timber  of  buildings  which  are  blown  down,  97. 
Not  allowed  to  benefit  by  sale  of  timber  which  he  has  wrongfully 

severed,  ib. 
Receives  income   derived   from   sale  of  timber  cut  by  order  of 

Court,  ib. 
May  be  made  unimpeachable  of  waste,  98. 
Can  have  no  property  in  timber  until  it  is  actuaUy  severed,  ib. 
Must  keep  down  charges  carrying  interest,  100. 
Not  bound  to  pay  arrears  of  interest  due  from  a  former  tenant,  ib. 
Paying  off  a  charge  on  the  estate  is  entitled  to  keep  it  alive  for  his 

own  benefit,  xoi. 
Statutory  powers  of,  to  sell,  lease,  and  make  improvements,  ioi-zo4. 
Is  entitled  to  custody  of  title-deeds,  105. 
When  entitled  to  remove  fixtures,  ib. 
Representatives  of  a,  may  remove  fixtures  within  a  reasonable  time, 

106. 
Rent  is  apportionable  on  death  of  a,  zo8-xio. 
Executors  or  administrators  of  a,  are  entitled  to  emblements,  zzi. 
And  remainder-man,  fine  payable  on  admittance  of  to  copyholds,  169. 
Implied  covenants  for  title  to  be  entered  into  by  a,  35a. 

TENANT  IN  COMMON— 

Is  nearly  in  the  same  position  as  an  independent  tenant,  235. 
In  fee-simple  has  been  restrained  from  committing  waste,  236. 

TENANT  IN  FEE-SIMPLE— 

Has  absolute  power  over  his  estate,  133. 

May  deal  at  will  with  fixtures  during  his  lifetime,  ib. 

Right  of  executor  or  administrator  of  a,  to  fixtures,  ib. 

TENANT  IN  TAIL— 

Lease  by  a,  did  not  at  onetime  bind  his  issue,  36. 

Provisions  of  the  32  Hen.  YIIL,  c.  28,  as  to  leases  by  a,  ib. 

Can  make  binding  leases  under  the  Fines  and  Recoveries  Abolition 

Act,  37. 
May  commit  any  kind  of  waste,  115. 
Cannot  be  bound  by  covenant  not  to  commit  waste,  ib. 
Is  not  bound  to  keep  down  interest  on  charges  aff eoting  the  estata,  ib. 
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TENANT  IN  TAIL-{eonHntud,) 

Pajing  off  charges,  presumed  to  have  done  so  for  the  benefit  of  the 

inheritance,  Z15. 
Entitled  to  custody  of  title-deeds,  ib. 
May,  whilst  in  possession,  remove  fixtures  put  up  by  himself  or  by  « 

previous  tenant,  115. 
Executor  or  administrator  of  a,  has  a  right  to  remove  fixtures,  ib. 
Can  bar  the  estate  tail,  121. 
Bestrictions  on  power  of  a,  to  bar  estate  tail,  ih. 
Mode  of  barring  an  estate  tail  by  a,  when  married  woman,  134. 
Apportionment  Acts  apply  to  leases  made  by  a,  126. 
Executor  or  administrator  of  a,  is  entitled  to  emblements,  isj, 

TENURE— 

By  the  family,  4. 

By  Knight  Servioe,  8. 

Socage,  9. 

Villein,  12. 

Villein  socage,  13. 

By  ancient  demesne,  14. 

Burgage,  ib. 

In  frankalmoign,  ib. 

By  Knight  Service,  abolished,  2Z. 

TEBM— 

Of  years  is  personal  property,  2. 

Any  tenancy  of  definite  duration  is  a,  55. 

Grant  of  a,  is  called  a  demise,  36. 

Is  a  chattel  real,  ib. 

Effect  upon,  by  disclaimer  of  trustee  in  bankruptcy,  67, 

Determination  of  a,  68. 

Long  terms,  advantages  of,  76. 

Satisfied,  when,  78. 

Satisfied,  were  presumed  to  be  attendant  on  the  inheritance,  ib. 

Satisfied,  advantages  and  disadvantages  of,  79,  80, 

Satisfied  terms  abolished,  81. 

Satisfied  when  considered  as  subsisting,  82. 

Of  years  no  remainder  in,  198. 

Of  years  to  secure  portions,  406. 

TESTATOR- 

Who  may  be  a,  414. 
Signature  by  a,  419. 
Signature  on  behalf  of  a,  ib. 
Acknowledgment  by  a,  420. 

Witnesses  to  a  will  must  be  present  at  the  signature  or  acknowledg- 
ment of  the,  ib. 
Witnesses  to  a  will  must  be  able  to  see  the,  affix  his  signature,  ib. 
Must  be  able  to  see  witnesses  affix  their  signatures,  421. 

TESTIMONIUM— 

In  a  purchase  deed,  358, 
In  a  lease,  379. 
In  a  mortgage  deed,  397. 
In  a  settlement,  412.  ^ 


INDEX.  485 

TIMBBR- 

Tenant  for  life  may  fell,  for  repairs,  96. 

Tenant  for  life  not  entitled,  as  a  mle,  to  cut,  t&. 

If  blown  down  during  a  tenancy  for  life,  should  be  sold  and  proceeds 

invested,  97. 
If  wrongfully  severed,  course  to  be  pursued,  ib. 
Application  of  fund  formed  by  sale  of,  under  order  of  the  Court,  97. 
Tenant  for  life  can  have  no  property  in,  until  severance,  ib. 
Mistaken  appropriation  of  proceeds  of  sale  of,  may  be  rectified  by 

the  Court,  98. 
Tenant  for  life  cannot  cut  ornamental,  99. 
Bights  as  to,  of  a  lord  and  tenant  of  copyholds,  172. 
In  the  absence  of  custom,  neither  lord  nor  copyholder  can  out,  173* 
Condition  of  sale  as  to  valuation  of,  324. 

TITLB— 

To  be  shown,  conditions  of  sale  as  to,  325-338. 
Length  of,  which  a  purchaser  may  require,  under  Vendor  and  Pur- 
chaser Act,  1874,  325. 
Selection  of  a  root  of,  326. 

On  sale  of  leaseholds,  provisions  of  Conveyancing  Act,  1881,  as  to,  327. 
Covenants  for,  in  purchase  deeds,  349-353. 
Covenants  for,  by  husband  on  sale  of  wife's  real  estate,  352. 
Covenant  for,  by  trustee,  «6. 
Covenant  for,  by  mortgagee,  ib. 
Covenant  for,  by  executors,  ib. 
Covenants  for,  by  cestui  que  trusty  ib. 
Covenants  for,  by  tenant  for  life,  t&. 
Crown  does  not  enter  into  covenants  for,  ib. 
Covenants  for,  limitation  of  time  for  suing  on,  353. 
Lessor's  covenant  for,  378. 
Covenants  for,  in  a  marriage  settlement,  401. 

TITLE-DEEDS— 

Tenant  for  life  is  entitled  to  the  custody  of,  105. 

Tenant  in  tail  is  entitled  to  the  custody  of,  115. 

Mortgage  by  deposit  of,  how  viewed  in  equity,  289. 

Mortgage  by  deposit  of,  may  secure  future  advances,  290. 

All  the,  of  an  estate  need  not  be  deposited  to  make  a  mortgage,  t&. 

Condition  of  sale  as  to,  337. 

Becent  enactment  as  to  retention  of,  by  a  vendor,  338. 

Acknowledgment  of  right  to  production  of,  358. 

TRUSTEE— 

Of  a  bankrupt  may  disclaim  lease,  66. 

Of  a  bankrupt  who  is  tenant  in  tail,  powers  of,  125. 

To  preserve  contingent  remainders,  210. 

Having  power  to  sell  land  may  dispose  of  minerals  separately,  221. 

Acknowledgment  of  mortgagor's  title  by  one,  of  several  who  are 

mortgagees,  257. 
Implied  covenant  by  person  conveying  as,  352. 
Declaration  in  a  mortgage  deed,  on  loan  by  trustees,  375. 
Appointment  of  trustees  for  purposes  of  Conveyancing  Act,  188 x, 

and  Settled  Land  Act,  1882,  410. 
Power  of  appointing  new  trustees,  4x2. 
Real  estate  vested  in  a  sole,  on  his  death  devolves  upon  his  personal 

representatives,  428. 
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TRUSTS— 

Uses  before  tlie  Stataie  of  Uaea  were^  187. 
Be-establishraent  of,  after  the  Statute 'of  Uses,  192. 
Bxeouted  and  exeoutery,  distinotion  between,  195. 
Execntery,  how  given  effect  te,  t6. 
Changes  in  the  law  relating  to,  308. 

USES— 

IntrodQction  of,  z86. 

Definition  of,  before  the  Statute  of  Uses,  187. 

At  one  time  not  recognised  by  the  Common  Law,  bat  always  enforced 

by  the  Court  of  Chancery,  ib. 
Not  subject  to  the  rules  of  law,  t&. 
Resulting,  188. 
Objections  to  system  of,  »&• 
Statute  of  Uses,  189. 
Recognised  by  the  law,  19a 
Rules  of  law  relating  to,  190-192. 
Idmitetions  by  way  of,  after  the  Stotute  of  Uses,  2x3. 
Springing,  definition  of,  214, 
Shifting,  definition  of,  ib. 
Shifting,  employment  of,  in  marriage  settlements,  401. 

VASSAL— 

Meaning  of  the  word,  6. 

Originally  held  his  land  at  the  pleasure  of  his  lord,  t&. 
Afterwards  allowed  an  estate  for  life,  ib. 
Subsequently  received  a  fee  descendible  te  his  issue,  ib, 

m 

VENDOR— 

Must  deliver  a  perfect  abstract,  338. 

When  entitled  te  rescind  the  contract  of  sale,  340. 

Unwillingness  of,  to  answer  requisitions,  tmnbU  must  be  reasonable,  ib, 

VILLEIN— 

Meaning  of  term,  12. 
Was  at  first  the  property  of  his  lord,  13. 
'    Gradual  improvement  in  the  condition  of  a,  19. 
Most  villeins  free  by  time  of  Edward  VL,  ib, 

VILLEIN  SOCAGE— 

Bracton's  account  of,  13. 

Partook  of  nature  of  both  free  and  base  tenures,  i^ 
Only  found  in  lands  of  ancient  demesne,  ib. 
Called  also  tenure  by  ancient  demesne,  ib, 

VILLEIN  TENURE— 
Origin  of,  13. 
Was  base,  ib. 

Tenant  by,  could  not  quit  without  his  lord^s  permission,  ib. 
Gradual  improvement  in,  19. 
Change  in  form  of  grant  of  land  held  by,  ib. 
Incidents  of,  ib. 

Lands  granted  in,  came  te  be  held  by  the  custem  of  the  manor,  90. 
Privileges  of  tenants  by,  ib. 
Became  copyhold  tenure,  21, 
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WAIVEB— 

Of  forfeiture  of  a  lease,  when  presumed,  68. 

Of  forfeiture  of  a  lease,  lessor^s  acts  which  are  not,  69 

By  lessor,  of  notice  to  quit,  when  presumed,  73. 

WABDSHIP— 
Origin  of,  z6. 

Lord  had,  of  infant  tenant  by  Knight  Serrioe,  ib. 
Duration  of,  ib. 
In  sooage  tenure,  19. 
Abolished,  az. 

WARRANTY— 

Vouching  to,  1x7. 

By  tenant  in  tail,  after  the  31st  December  of  1833,  im  void  against 
issue  in  tail  and  remainder-men,  laz. 

WASTE— 

PermissiTe,  what  is,  33. 

Tenant  at  will  is  not  liable  for  permissive,  ib. 

Tenant  for  years  is  liable  for  permissive,  54. 

Definition  of,  ib. 

Lessee  may  not  commit,  ib. 

Writ  of,  under  old  law,  55. 

How  restrained,  t&. 

Tenant  for  life  may  not,  ordinarily,  commit,  96. 

Tenant  for  life  liable  at  law,  though  not  in  equity,  for  permissive,  gj. 

Tenant  for  life  may  be  made  unimpeachable  of,  98. 

Equitable,  definition  of,  99. 

Tenant  for  life  cannot,  in  any  case,  commit  equitable,  ib. 

Principle  of  Court  of  Chancery  as  to  equitable,  adopted  by  Judicature 
Act,  1873,  100. 

Tenant  in  tail  may  commit  any  kind  of,  115. 

Tenant  in  common  in  fee-simple  has  been  restrained  from  commit- 
ting, 336. 

WIDOW— 

Cannot  claim  more  than  six  years'  arrears  of  dower,  86. 
Right  of  a,  to  dower  may  be  barred  by  husband,  87. 
Married  since  the  Dower  Act  is  not  barred  of  dower  by  old  form  of 
conveyance  to  bar  dower,  89. 

WIPE.— See  Mabried  Woman. 

WILL— 

Alienation  of  land  by,  formerly  unknown,  27. 

Permitted  by  statute  of  Henry  VIII.,  ib. 

Extended  by  statute  of  Victoria,  28. 

Surrender  of  copyholds  to  use  of  a,  no  longer  necessary,  178. 

Changes  in  the  law  relating  to  wills,  306,  307. 

Who  may  make  a,  414. 

Infant  "cannot  make  a,  of  real  property,  ib. 

Of  a  married  woman,  ib. 

Execution  and  attestation  of  a,  4x5. 

Need  not  necessarily  be  in  ink,  4x6. 

Alterations  in  a,  417. 
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WILL^icontinued,) 

Interlineation  in  a,  147, 

Signature  to  a,  418. 

Signature  to  a,  on  behalf  of  the  testator,  419. 

Acknowledgment  of  a,  by  the  testator,  420. 

"Witnesses  must  be  present  at  signature  or  acknowledgment  of  a,  ib. 

Signature  by  witnesses  to  a,  t6. 

Attestation  of  a,  421. 

Selection  of  witnesses  to  a,  422. 

Of  land  is  goTemed  by  the  law  of  the  country  where  it  is  situated,  423. 

Of  EngUsh  leaseholds,  must  be  made  in  conformity  with  the  law  of 

England,  tb. 
What  property  may  be  disposed  of  by,  ib. 
Of  copyholds  does  not  pass  the  legal  estate  until  the  devisee  is 

admitted,  425. 
To  be  construed  as  speaking  from  moment  of  testator's  death,  i6. 
Besiduary  devise  in  a,  to  include  lapsed  and  void  devises,  i6. 
Oeneral  devise  in  a,  to  include  copyholds  and  leaseholds,  ib. 
Power  of  appointment  may  be  exercised  by  a  general  devise  in  a,  ib. 
Devise  in  a,  without  words  of  limitation  may  pass  a  fee-simple,  ib, 
Kevocation  of  a,  by  marriage,  430. 
Revocation  of  a,  by  will  or  codicil,  433. 
Revocation  of  a,  by  writing  executed  like  a  will,  434. 
Revocation  of  a,  by  destruction,  t6. 
Cancellation  of  a,  is  not  revocation,  ib. 
Revival  of  a,  437. 
Destroyed,  cannot  be  revived,  438. 

WILLIAM  THE  CONQUEROR— 

Grants  of  land  by,  after  the  Conquest,  7. 
Probably  founded  villein  socage  tenure,  14, 

witness- 
To  a  will  may  sign  it  on  behalf  of  the  testator,  420. 
To  a  will  mnst  be  present  when  it  is  signed  or  acknowledged  by  the 

testator,  ib. 
To  a  will  must  be  able  to  see  the  testator  ^^  it,  ib. 
To  a  will,  signature  of  a,  ib. 
To  a  will  must  attest  it,  421. 
Selection  of  witnesses  to  a  will,  422. 
To  a  will  cannot  take  any  benefit  under  it,  ib, 

WORDS  OF  CONVEYANCE— 
Office  of  the,  in  a  deed,  354, 
Appropriate,  in  a  purchase  deed,  ib. 
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6  STEVENS  <y  HAYNES,   BELL    YARD,    TEMPLE  BAR, 

Second  Edition,  in  8vo.     Price  2iJ.,  cloth, 

THE    LAWS   OF  INSURANCE: 

EMBODYING 

CASES    IN    THE    ENGLISH,    SCOTCH,    IRISH,    AMERICAN,    AND 

CANADIAN    COURTS. 

By    JAMES    BIGGS    PORTER, 

OP  THB  INNER  TEMPLE  AND  SOUTH  EASTERN  CIRCUIT,    DARRISTKR?AT-LAW. 

ASSISTED  BY 

W.  FEILDEN  CRAIES,  M.A., 

OP  THE  IISNER  TEMPLE  AND  WESTERN  CIRCUIT,    BARRISTER-AT-LAW. 

"  In  reviewing  the  first  edition  of  this  book  we  expressed  an  opinion  that  it  was  a  pau»taking  and 
useful  work.  Its  utility  has  been  shown  by  the  speedy  appearance  of  the  present  edition,  and  the  labour 
of  its  authors  is  still  apparent  to  anyone  who  will  glance  through  its  pages.  — Solicitors*  Jofirna I. 

"  The  success  of  the  first  edition  proves  its  value.  It  is  clearly  and  concisely  compiled,  and  upwards  of 
x,5oo  cases  are  quoted." — Ltnv  7  itnes. 

"  Mr.  Porter's  useful  book  on  insurance  law  has  reached  a  second  edition  in  leas  than  three  yean,  which 
is  not  common  in  a  book  of  this  class.     The  fact  is,  that  in  taking  up  insurance  law  in  all  its  Iwanches, 

except  marine  insurance,  he  hits  upon^  a  popular  subject Mr.  Porter  well  fills  the  gap  thw 

made  for  him,  and  he  has  called  to  his  aid  a  useful  coadjutor  in  the  person  of  Mr.  Craies."^Zaw  journal. 

"  When  writing  on  the  first  edition  in  1884,  we  ventured  to  predict  for  Mr.  Porter's  work  a  great  success. 
We  spoke  in  terms  of  unoualified  commendation  concerning  the  lucidity  of  the  author's  style,  the  thorough- 
ness of  his  work  and  his  nappy  gift  of  narrowing  down  broad  and  diffusive  subjects  into  a  small  space. 
Practical  experience  of  the  contents  of  the  volume  during  the  past  three  years  has,  we  may  say,  fully  con- 
firmed our  favourable  views." — Ituuranct  Record. 

In  Royal  i2mo,  price  20J.,  cloth, 

QUARTER    SESSIONS   PRACTICE, 

A    VADE    MECUM   OF   GENERAL   PRACTICE  IN  APPELLATE   AND 

CIVIL   CASES  AT  QUARTER  SESSIONS. 

By  FREDERICK  JAMES  SMITH, 

OF  THE  MIDDLE  TBMPLS,    BARRISTBR-AT-LAW,   AND  RECORDER  OF  MARGATE. 

*  —       -  I  _^^^_^___^^__^-_ . , — 

Second  Edition.     In  one  volume,  8vo,  price  21s,,  clotb, 

A  COMPENDIUM  OF  THE  LAW  RELATING  TO 

EXECUTORS  AND  ADMINISTRATORS,  wth  »  Append  of 

Statutes,  Annotated   by  means  of   References  to  the  Text,      Second    Edition. 

By  W.    Gregory    Walker,  B.A.,  of  Lincoln's  Inn,   Barrister-at-Law,    and 

Edgar  J.  Elgood,  B.C.L.,  M.A.,  of  Lincofti's  Inn,  Barrister-at-Law. 

"We  highly  approve  of  Mr.  Walker's  arrange-  *'  Mr.  Walker  is  fortunate  in  his  choice  of  a  sub- 

ment The  Notes  are  full,  and  as  far  as  we  ject,  and  the  power  of  treating  it  succinct!^'   lor 

have  been  able  to  ascertain,  carefully  and  accurately  the  ponderous  tomes  of  Williams,  however  satisfac- 

compited We  can  commend  it  as  bearing  tory  as  an  authority,  are  necessarily  inconvenient 

on  its  face  evidence  of  skilful  and  careful  labour,  for  reference  as  well  as  expensive On  the 

and  we  anticipate  that  it  will  be  found  a  very  whole  we  are  inclined  to  think  the  book  a  good  and 

acceptable    substitute    for    the   pondei-ous   tomes  useful  one." — Law  youmal, 
of  the  much  esteemed  and  valued  Williams.**--^ 
L<nv  Times. 


In  royal  i2mo,  price  4^.,  cloth, 
A   DIGEST    OF  THE    LAW   OF 

PRACTICE  UNDER  THE  JUDICATURE  ACTS  AND  RULES, 

AND  THE  CASES  DECIDED  IN  THE  CHANCERY  AND  COMMON  LAW  DIVISIONS 

FROM  NOVEMBER  1875   TO  AUGUST  1880. 

By  W.  II.  HASTINGS  KELKE,  M.A.,  Barrister-at-Law. 
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In  8vo,  price  5^.,  cloth, 

THE  LAW  OF  MAINTENANCE  AND  DESERTION, 

AND  THE  ORDERS  OF  THE  JUSTICES  THEREON.  By  Templr 
Chevallier  Martin»  Chief  Clerk  of  the  Lambeth  Police  Court,  and  Joint  Author 
of  the  **  Magisterial  and  Police  Guide,"  &c. 

Socond  Edition.     Crown  Svo,  price  8x.  6^.,  cloth, 

THE  LAW  OF  ARBITRATION  AND  AWARDS ; 

With  Appendix  containing  Lord  Denman's    ARBITRATION    BILL»    AND 
•   STATUTES   RELATING   TO   ARBITRATION,  and  a  collection  of  Forma 
and  Index.     Second  Edition.    With  a  Supplement  containing  an  Abstract  of  the 
Arbitration  Act,  18S9.     By  Joshua  Slater,  of  Gray's  Inn,  Barrister-at-Law. 

*•*  The  Supplement  can  he  had  separatefy^  price  6ii, 


In  crown  8vo,  price  df.,  cloth, 

THE  PRINCIPLES  OF  MERCANTILE  LAW.    By 

Joshua  Slater,   of  Gray's  Inn,   Barrister >at-Law,   Author  of  "The  Law  of 
Arbitration  and  Awards." 


In  8vo,  price  izr.,  cloth, 

THE   LAW  AND   PRACTICE  OF  DISCOVERY  in 

the  SUPREME  COURT  of  JUSTICE.  With  an  Appendix  of  Forms, 
Orders,  &c.,  and  an  Addenda  giving  the  Alterations  under  the 
New  Rules  of  Practice.  By  Clarence  J.  Peile,  of  the  Inner  Temple, 
Barrister-at-Law. 

**  Mr.  Peile  has  done  well  in  writin;^  this  book.   The  subject  is  carefully  yet  tersely  treated." — Law  Titnes, 

In  one  volume,  Svo,  price  l&r.,  cloth, 
THE    LAW    AND    PRACTICE   RELATING    TO 

PETITIONS   IN    CHANCERY   AND    LUNACY, 

Including  THE  SETTLED  ESTATES  ACT,  LANDS  CLAUSES  ACT, 
TRUSTEE  ACT,  WINDING-UP  PETITION.S,  PETITIONS  RELATING 
TO  SOLICITORS,  INFANTS,  Etc.,  Etc.  With  an  Appendix  of  Forms 
AND  Precedents.  By  Sydney  E.  Williams,  of  Lincoln's  Inn,  Barrister- 
at-Law. 


Second  Edition,  in  8vo,  price  2&r.,  cloth, 

A  SELECTION  OF  PRECEDENTS  OF  PLEADING 

UNDER  THE  JUDICATURE  ACTS  IN  THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

By  J.  CUNNINGHAM  and  M.  W.  MATTINSON. 

SECOND  EDITION. 

By  MILES   WALKER  MATTINSON,  of  Gray's  Inn,  Barrister-at-Law,  and 
STUART  CUNNINGHAM  MACASKIE,  of  Gray's  Inn,  Barrister-at-Law, 

KSVIBWB. 

"  The  notes  are  very  pertinent  and  satisfactory :  the  introductory  chapters  on  the  present  system  of  pleading 
are  excelleat,  and  the  precedenta  will  be  found  very  useful." — Irish  Lava  Times. 

"A  work  which,  in  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatise  on  the  Principles 
and  Ruks  of  Pleading^  and  a  carefully  annotated  body  of  Forms  which  have  to  a  great  extent  ^ne  through 
the  catirely  separata  sifting  procenes  of  Chamber^,  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
tuieful  companion  in  the  Practitioner's  daily  routine." — Law  Magazine  and  Revieva, 
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Second  ^diHefiy  in  Svo,  price  25/.,  doth, 

REMODELLED,    MUCH   ENLARGED,     WITH  SEVERAL    NEW 
CHAPTERS  ON  "LIGHT,"   "SUPPORT,"   ETC, 

EMDEN'S    LAAV    RELATING    TO 

BUILDING,  BUILDING  LEASES, 
AND  BUILDING  CONTRACTS. 

WITH    A    FULL   COLLECTION    OF    PRECEDENTS. 

TOGETHER  WITH  THE 

STATUTE   LAW   RELATING   TO   BUILDING. 

WITH    NOTES    AND   THE   LATEST   CASES    UNDER   THE   VARIOUS   SECTIOKSi 

BY    ALFRED    EMDEN, 


It 


OP  TUB  INNER  TEMPLE,    ESQ.,   BARRISTER-AT-I.AW ;  AUTHOR  OP  THE  "  PRACTICX  IN  WINDIXC-CP 
COMPANIES,"   "a   complete  (;0LLBCTI0N  op  PRACTICE  STATUTES,  ORDERS,  AND  RU1.ES, 
FROM    1275  TO  1885,"   "the  SHARFHOLDER's  LEGAL  GUIDE,"  ETC.,  ETC 


"  We  were  able  to  speak  in  terms  of  coininendation  of  the  First  Edition  of  this  book,  but  we  can  say 
much  more  for  the  present  edition.  Mr.  Emden  has  re>writien  and  enlarged  his  work,  and  in  its  nresect 
form  it  constitutes  a  complete,  and  so  far  as  our  examination  has  gone,  an  accurate  treatise  on  tiK  Draoch 
of  the  law  to  which  it  rt\aXt&**—Solicit&r^  Journal. 

'*  We  had  occasion  to  speak  favourably  of  the  First  Edition  of  Mr.  Emden's  wnrk,  and  we  have  Dotbing 
but  commendation  tn  award  to  the  Second  Edition,  which  has  practically  been  re-written  and  very  mo^ 
enlarged."— 7**r/NrVA/. 

"  With  the  revisions  and  additions,  Mr.  Emden's  treatUe  claims  in  a  higher  degree  to  be  considered  the 
ma^t  comprehensive  text-book  of  the  law  relating  to  building,  that  has  been  pubhshed  in  a  single  votane." 
—  The  Bnildin^  News. 

"  This  work  viewed  as  a  whole,  is  in  all  ways  a  standard  authority  on  all  the  subjects  treated,  and  it  is 
in  reality,  a  small  Law  Library  on  building  subjects,  ingeniously  and  moKt  lucidly  compressed  in  a  single 
volume.*-  Tk*  Butidinir  h^orlti.  ^ 

**  No  more  useful  booK  for  architect,  contractor,  or  building  owner,  has  been  published  than  *  EoadeB'^ 
Law  of  Building,  Building  Leases,  and  Building  Contracts,'  and  its  re-issue  as  a  revised  and  extended 
work  will  be  generally  tppreciaicd."— TA/  Architect. 

*'  A  second  edition  of  Mr.  Alfred  Emden's  useful  work  on  The  JLaw  relating  to  BuUeUng  Leoies,  mmd 
Building  Contracts,  has  just  been  issued  by  Messrs.  Stevens  &  Haynes,  Bell  Yard,  Temple  Bar.  The 
first  edition  soon  oecame  exhausted,  and  the  learned  author  has  entirely  rewritten,  remodelled,  and 
considerably  enlarged  the  previous  edition.  There  is  a  pood  collection  of  precedents  with  respect  to 
matters  connected  with  building,  together  with  the  Statute  Law  relating  to  building,  with  notes,  and  the 
latest  cases  under  the  various  sections.  A  new  and  comprehensive  index  has  been  compiled,  and  last,  bat 
not  least,  is  an  excellent  glos>ary  of  architectural  and  building  terms  used  in  the  Building  Act,  building 
leases  and  contracts,  &c." — Lmw  Times. 

"We  have  been  asked  from  time   to  time  which  is  the  text-book  of  the  Law  rtlmtime  to  BtnUit^t 

Alfr«d 
edition 

has  just  been  published,  "  rewritten,  remodelled,  and  enlar^d,"  on  the  law  relating  to  buildings,  with  new 
chapters  on  damage  to  property  or  person  caused  bv  buildmg,  gas  and  water,  support,  party  wadls,  and 
light.  Voluminous  preceaents  are  also  given,  with  a  comprehensive  view  of  the  Statute  Law,  which 
has  materially  changed  since  the  first  edition  was  published  in  1882.  It  is  well  that  those  engaged  in  the 
building  trade  should  bear  this  in  mind,  as  much  litigation  would  therefore  be  avoided,  with  its  conseonent 
expense  and  annoyance.  The  bcok  is  rendered  more  valuable  from  its  glossary  and  well^arranged  index.'* 
— Building  Times. 

"  The  present  treatise  of  Mr.  Emden  deals  with  the  subject  in  an  exhaustive  manner,  which  leaves 
nothing  to  be  desired.  .  .  .  The  book  contains  a  number  of  forms  and  precedents  for  building  leases  amd 
agreements  which  are  not  tn  be  found  in  the  ordinary  collection  of  precedents." — The  Times. 

"Mr.  Emden  has  obviously  given  time  and  labour  to  his  task,  and  therefore  wiU  save  time  and  labour 
to  those  who  happen  to  be  occupied  in  the  sxune  field  of  enquiry." — Latv  Journal. 

"  it  may  safely  be^  xecomnvended  as  a  practical  text-book  and  guide  to  all  people  whose  fortune  or 
misfortune  it  is  to  be  interested  in  the  construction  of  buildings  and  other  works.'  — Saturday  Rerirm, 

"  To  supply  this  want  is  the  writer's  object  in  publishing  this  work,  and  we  have  no  hesitaticm  in 
expressing  our  opinion  that  it  will  be  found  valuable  by  several  distinct  classes  of  perscms  ....  it  seeaas 
to  us  a  good  and  useful  book,  and  we  recommend  the  purchase  of  it  without  hesitautm." — The  Buiider, 

"  From  the  point  of  view  of  practical  utility  the  work  cannot  £ul  to  be  of  the  greatest  use  to  all  who 
-r        i:..i_  _.-.  r_  .1.  ^r  .t^.;    i .  -u  ^    lliey  will  find  both  a  sound  arrangenent 

atientioD  many  matters  of  which  they 
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In  royal  8vo,  zioo  pages,  price  52^.  6</.,  cloth. 

THE  UW  OF  THE  DOMESTIC  RELATIONS, 

INCLUDING 

HUSBAND  AND  WIFE:   PARENT  AND  CHILD:    GUARDIAN  AND 
WARD  :  INFANTS :  AND  MASTER  AND  SERVANT. 

By  WILLIAM  PINDER  EVERSLEY,    B.C.L.,    M.A., 

OP  THE  INNER  TBMPLB,    BARRISTBR-AT*LAW. 

"It  ts  essentially  readable  and  interesting,  and  ought  to  take  a  high  place  among  text  books.  .  .  .  We 
Kty.  without  hesitation*  that  this  is  a  learned  book,  written  in  a  peculiarly  fascinating  style,  having  regard 
to  the  nature  of  the  subject.  ...  It  can  only  be  said,  therefore,  that  the  book  is  deserving  of  success  upon 
the  merits  ;  and  that  the  attempt  to  combine  the  treatment  of  three  branches  of  the  law  which  have  hithert j 
been  unnaturally  divided  shows,  in  itself,  a  comprehensive  grasp  of  principle." — Law  Timts. 

**  The  author  inav  be  congratulated  upon  havmg  produced  an  excellent  treatise  on  this  branch  of  the 
law,  welt  arranged,  clearly  written,  and  oompleBe.  A  wond  of  praise,  too,  must  be  accorded  to  the 
laborious  care  with  which  he  has  accumulated  references  to  the  various  Reports,  and  constructed  his  very 
full  index .  "-^oUciiors'  Jourual. 

Second  Edition,  in  one  volume,. royal  8vo,  price  32j.,  cloth, 
THE    LAW    RELATING    TO    THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

SECOND    EDITION, 

By  ROBERT  CAMPBELL,  M.A, 

OP  UNCOLM'S  IMN,   barrister- AT'LAW  ;    ADVOCATE  OP  THE  SCOTCH  BAR; 
AUTHOR  OP  THE   "  LAW  OP   NEGLIGENCE,   ETC." 


"  An  accurate,  carefml,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.    The  excellent 
index  deserves  a  soedal  word  of  commendation."-*Zanf  Quartgrly  Rtvitw, 

^  "  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition— that  the  book  is  a  contribu- 
tion of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefully  and  fully."— 
Law  youmai. 

Second  Edition,  in  one  volume,  8vo,  price  28^.,  cloth. 

A    TREATISE    ON 

THE    CONSTRUCTION    AND    EFFECT    OF 

STATUTE    LAW. 

WITH  APPENDICES  CONTAINING  WORDS  AND  EXPRESSIONS  USED  IN  STATUTES 

WHICH  HAVE  BEEN  JUDICIALLY  OR  STATUTABLY  CONSTRUED,  AND 

THE  POPULAR  AND  SHORT  TITLES  OF  CERTAIN  STATUTES. 

By    HENRY    HARDCASTLE,    barrister-atlaw. 

SECOND   EDITION,  REVISED   AND   ENLARGED,  by  W.  F.  CRAIES, 

BARRISTER- AT-LAW. 


"  We  should  be  doing  less  than  justice,  however,  to  the  usefulness  of  Mr.  Hardcastle's  book 
if  we  did  not  point  out  a  raluable  special  feature,  consisting  of  an  appendix  devoted  to  the 
collection  of  a  list  of  words  which  have  been  judicially  or  statutably  explained,  with  reference 
to  the  cases  in  which  they  are  so  explained.  We  believe  this  is  a  feature  peculiar  to  Mr.  Hard- 
castle's Treatise,  and  it  is  one  which  cannot  fail  to  commend  itself  to  the  profession." — Law 
magazine  and  Review. 

In  one  volume,  8vo,  price  2&r.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

With  special  reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  thereof,  and  containing  in  extenso,  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874 ;  The  Church  Discipline 
Act;  the  various  Acts  of  Uniformity;  the  Liturgies  of  1549,  iSS^t  ^nd  X559> 
compared  with  the  Present  Rubric ;  the  Canons  ;  the  Articles  ;  and  the  Injunc- 
tions, Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By 
Seward  Bricb,  LUD.,  of  the  Inner  Temple,  Barrister-at-Law. 


10  STEVENS   ^   UAYNES,    BELL    YARD^    TEMPLE   BAR, 


In  8vo,  price  301.,  cloth, 

THE  PRACTICE  OM  THE  CROIH  SIDE 

Of  the  Queen's  Bench  Division  of  Her  Majesty's  High  Conrt  of  Justice 

(Founded  on  Corner's  Crown  Office  Practice),  including 
Appeals  from  Inferior  Courts;   with  Appendices  of  Rules  and  Forms. 

By  FREDERICK .  HUGH    SHORT, 

Chief  Clerk  of  ihc  Crown  Office,  Author  of  "  Taxation  of  Costs  in  the  Crown  Office/'  and  Editor 

of"  Crown  Office  Rules  and  Forms,  1886 ;"  and 

FRANCIS    HAMILTON    MELLOR,  M.A., 

Trin.  Coll.  Camb.,  Northern  Circuit,  Inner  Temple,  Barrister-at>Law. 


Ie  8vo,  price  I2j.,  cloth, 

THE  CROWN  OFFICE  RULES  AND  FORMS,  1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court  1883,  relating  to 
the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including  Appeals 
from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with  Notes, 
Cases,  and  a  Full  Index.     By  F.  H.  SHORT,  Chief  Clerk  of  the  Crown  OfFce. 

In  8vo,  price  dr.  6^.»  cloth, 

THE  CUSTOMS. AND  INLAND  REVENUE  ACTS, 

1880  and  1881  (43  Vict.  Cap.  14,  «nd  44  Vict.  Cap.  12), 

So  far  as  they  Relate  to  the  Probate,  Legacy,  and  Succession  Duties,  and  the  Duties  on 
Accounts.  With  an  Introduction  and  Notes.  By  Alfred  Hanson,  Esq.,  Comp- 
troller of  Legacy  and  Succession  Duties. 

*t*  This  forms  a  Supplement  to  the  Third  Edition  of  the  Probate,  Legacy,  and  Suocesaioa  Doty 
.4cts  by  the  same  Author. 


Third  Edition,  in  8vo,   1876,  price  25J.,  cloth, 

THE  ACTS  RELATING  TO  PROBATE,  LEGACY,  AND 

SUCCESSION  DUTIES.  Comprising  the  36  Geo.  III.  c.  52 ;  45  Geo.  III. 
c.  28;  55  Geo.  III.  c.  184;  and  16  &  17  Vict,  a  51  ;  with  »n  IntrodudioD, 
Copious  Notes,  and  References  to  all  the  Decided  Cases,  iti  England,  Scotland, 
and  Ireland.  An  Appendix. of  Statutes,  Tables,  and  a  full  Index.  By  Alfred 
Hanson,  of  the  Middle  Temple,  Esq.,  Barristet-at-Law,  Comptroller  of  Legacy 
and  Succession  Duties.  Incorporating  the  Cases  to  Michaelmas  SitlingSt  1876. 
"  It  is  the  only  complete  book  upon  a  subject  of  ''.His  book  is  in  itself  a  most  useful  ooe ;  its 


great  importance. 

"Mr.  Hanson  is  ^culiarly  qualified  to  be  the 
adviser  at  such  a  time.  Hence  a  volume  without 
a  rival." — Laxtf  Times. 


author  knows  every  in  and  out  of  the  subject,  and 
has  presented  the  whole  in  a  form  easily  and 
readily  handled,  and  with  good  arrangement  and 
clear  exposition. "—wy(t»//V/V^»i'  Joitmaf. 


In  royal  8vo,  1877,  price  ioj.,  cloth, 
LES  HOSPICES   DE   PARIS   ET  DE   LONDRES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V.  THE  ATTORNEY-GENERAL). 
Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister  at-Law, 

I.ATE  FELLOW  OP  TRINITY  COLLEGE,   CAMBRIDGE. 

In  8vo,  1867,  price  i6f.,  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853, 1855,  I860: 

THE    CHARITY    COMMISSIONERS'    JURISDICTION    ACT.    1862; 
THE    ROMAN    CATHOLIC    CHARITIES    ACTS: 

Together  with  a  Collection  of  Statutes  relating  to  or  affectii^  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Forms  of  I>ecla- 
rations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
ver>'  copious  Index.     Second  Edition. 

By  HUGH  COOKE  and  R.  G.  HARWOOD,  of  the  Charity  Commission. 


STEVESS  6f  HAYNES,    BELL    YARD,    TEMPLE  BAR.  Tl 

•   In  I  Volume,  8vo,  price  2CXf.,  cloth, 

THE 

PRINCIPLES  OF  COMMERCIAt  LAW; 

WITH  AN  APPENDIX  OF  STATUTES,  ANNOTATED  BY  MEANS  OF    . 

REFERENCES  TO  THE  TEXT. 

By  JOSEPH    HURST  and  LORD    ROBERT    CECIL, 

OF  THE  IKNBIK  TEMPLE,    BARJCISTBRS-AT-X^W. 

"Their  coQipen<linm»  ve  believe,  will  be  found  a  really  useful  volume,  one  for  the  lawver  and  the 
business  man  to  keep  at  his  elbow,  and  which,  if  not  givinz  them  all  that  they  require,  v/ill  place  in  their 
hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  Law  which  lie  la  larger  and  more  exhaus- 
live  works."— Zaw  Times, 

"The object  of  the  authors  of  this  work,  they  teTI  us  in  their  preface,  is  to  state,  within  a  moderate 
compass,  the  principles  of  commercial  law.  Very  considerable  pains  have  obviously  been  expended  on  the 
task,  and  the  oook  is  in  many  respects  a  very  serviceable  one.  ^^Lam  Journal. 


In  I  Volume,  8vo,  price  aoir.  cloth, 
THE 

RELATIONSHIP  OF  LANDLORD  AND  TENANT. 

By    EDGAR    FOA, 


OF    THE    INNER    TEMPLE,    BARRISTER-AT-LAW. 


M 


Will  be  found   of  much  v^ilue  to  practitioners,  and  when  a  second  edition*  has  given  the  auth<M- the 


exposition  __^    

bered  by  so  many  decisions  as  the  Law  of  Landlord  and  Tenant.     But  his  boldness  is  justified  by  the 


commend  it  to  the  aUcntion  of  tjie  Profession,  and  predict  for  Foa  on  Landlord. a|id  Tenant  a  very  useful 
and  very  permalMntfiatttrek"—i^««er  r/^wA.  -       '  '        * 

"We  have  nothing  but  praise  for  the  work,  and  we  shall  be  astonished  af.it  does  not  take  rank  in 
course  of  time  as  one  ofthe  best^if  not  tnc  best— work  for  every-day  pcsicticf  oo  the  subject  of  Lcindlord 
and  Tenant."— ^Z,aw  N«teu 

*'  Without  makinjj[  any  invidious  comparison  with  existing  works  on  the  subject,  we  may  franklv  say 
that  Mr,  Foa's  work  indispntablv  nvsessea  merit.  .  .  .  Qur  verdict  on  the  book  mast  be  a  decidtoly. 
favourable  one."— ZtfW  Studeni/  Journal, 

"  *  The  Relationship  of  Landtord  >nd  Ttenant,'  written  by  Mr.  Edgar  Foa,  Bamster-at-Law,  aifords  a 
striking  insUnce  of  accuracy  and  lucidity  of  statement.  The  volume  should  be  found  useful  not  only  by 
lawyers  but  by  landbrds  and  tenants  themselves  the  lav  in  each  particulsur  being  stated  with  a  simplicity 
and  clearness  which  bring  it  within  the  grasp  ofthe  lay  mind.'  — Law  Gazette, 


Second  Edition,  in  i  Volume,  medium  8vo,  price  35J.,  cloth, 

EMDEN'S    COMPLETE    COLLECTION 

OF 

PRACTICE     STATUTES, 

ORDERS    AND    ROLES. 

Being  a  Selection  of  such  Practical  Parts  of  all  Statutes,  Orders  and  Rules,  as  are  now  | 
in  force,  and  relate  to  the  Practice  and  Procedure  of  the  Supreme  Court.  From  j 
1276  to  1886.  With  Tabulated  Summaries  of  the  .Leading  Cases  and  Analytical 
Cross-references. 

By   ALFRED   EMDEN, 

or  THE  iNNtR  TEMPLE,   ESQ.,   BARRISTBR-AT-LAW  ;   AUTHOR  OF   "  THE  PRACTICE  IlC  VriNDIX(j-UP 
COMPANIES  ;  "  **  THE  LAW  RELATING  TO  BUILDING,   BUILDING  LEASB5,   AND  CONTRACTS  ;  ' 

"the  shareholder's  LEGAL  GUIDE,"  ETC. 

ASSISTED  BY 

HERBERT    THOMPSON,    M.A., 

OF   THE   INNER   TEMPLE,    U.\RKISTER-AT-LAW. 

C  2 
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Just  published,  in  royal  8vo,  cloth,  28^., 

A   TREATISE    ON   THE 

LAW  AND   PRACTICE 

RELATING  TO 

LETTERS  PATENT  for  INVENTIONS. 

WITH  AH 

APPENDIX    OF    STATUTES,    INTERNATIONAL    CONVENTION, 
RULES,    FORMS   AND   PRECEDENTS,   ORDERS,   &c. 

By  ROBERT  FROST,   B.Sc.   (Lond,), 

FBLLOW   OF   THE  CHEMICAL  SOCIETY;  OF  LINCOLN'S  INK,   ESQUIRE,  BARRISTBB-AT-LAW. 

"  In  our  view  a  eood  piece  of  work  may  create  a  demand,  and  without  disparaging  eztstlog  litexatare 
upon  the  subject  of  patents,  we  think  the  care  and  skill  with  which  the  volume  by  Mr.  Frost  has  been 
compiled,  entitles  it  to  recognition  at  the  hands  of  the  profession.  .  .  .  Judgmg  Mr.  Frost  00  this 
ground,  we  find  him  completely  satisfactory.  A  careful  exammatioo  of  the  entire  vcduroe  satisfies  us  that 
great  care  and  much  labour  have  been  devoted  to  the  production  of  this  treatise,  and  we  think  that  patent 
agents,  solicitors,  the  bar  and  the  bench,  may  confidently  turn  for  guidance  and  instruction  to  the  pages 
of  Mr.  Frost." — Law  Times, 

."  Few  practice  books  contain  so  much  in  so  reasonable  a  space^  and  we  repeat  that  it  will  be  fooad 

Soerally  useful  by  practitioners  in  this  important  branch  of  the  law.    ...    A  capital  index  conclndrt 
e  book."— Z.«»  Journal. 

"  The  book  is,  as  it  professes  to  be,  a  treatise  on  pAteot  law  and  practice,  the  several  topics  being  con- 
veniently arranged  and  discussed  in  the  thirteen  chapters  which  form  the  body  of  the  wock,  to  which 
are  appended  statutes,  rules,  and  forms.  The  statements  of  the  law,  so  far  as  we  have  been  able  to  test 
them,  appear  to  be  clear  and  accurate,  and  the  author's  style  is  pleasant  and  good.  .  .  .  The  book  is 
a  good  one,  and  will  mske  its  way.  The  index  is  better  than  usuaL  Both  paper  and  type  are  alf  o 
excellent."-- ^r//V/*r>rf'  J'^urnal. 

In  royal  8vo,  price  36^.,  in  cloth, 

A    PRACTICAL    TREATISE    ON    THE 

LAW  OF  BUILDING  AND 
ENGINEERING    CONTRACTS, 

And  of  the  DUTIES  and  LIABILITIES  of  ENGINEERS,  ARCHITECTS, 

SURVEYORS   AND  VALUERS,  ! 

Vl^ITH    AN    APPENDIX    OF    PRECEDENTS, 

ANNOTATED    BY    MEANS   OF    REFERENCE  TO  THE  TEXT  AND  TO   CONTRACTS 

IN   USE. 

AND    AN    APPENDIX    OF    UNREPORTED    CASES 

ON  BUILDING   AND   ENGINEERING    CONTRACTS.  ' 

By   ALFRED    A.   HUDSON,  J 

OF     THE     INNER     TEMPLE,     BARRI$TSR-AT>LAW.  I 


*'  A  very  full  index  completes  the  book.  Mr.  Htidson  has  struck  out  a  new  line  for  himself,  and  pro* 
duced  a  work  of  considerable  merit,  and  one  which  will  probably  be  fonnd  indispensable  by  practitioocrk. 
inasmuch  as  it  contains  a  great  deal  that  is  not  to  be  found  elsewhere.  The  Table  of  Cases  refers  to  all 
the  reports." — Lato  JoumaL 

"  Mr.  Hudson,  having  abandoned  his  profession  of  an  architect  to  become  a  banister,  hit  npon  the  idea 
of  writing  this  work,  and  he  has  done  it  with  a  thoroughness  which  every  houseowner  would  like  to  see 
bestowed  upon  modem  houses.  ....  The  Index  and  Table  of  Cjues  reveal  a  vast  amount  of  industry 
expended  npon  detail,  and  we  shall  be  much  surprised  if  Mr.  Hudson  does  not  reap  the  reward  of  his 
Labours  by  obtaining  a  large  and  appreciative  public" — Law  Times. 

"The  author  of  this  somewhat  bulky  volume  has^  within  the  compass  of  some  900  pages,  dealt  in  a 
practical  and  exhaustive  manner  with  the  Law  of  Budding  and  Engineering  Contracts.  ...  An  Index  of 
Precedents  and  a  good  General  Index  will  be  found  at  the  end  of  the  yrmk.—Saiicitors'  Jottmal. 

"...  has  enabled  him  to  produce  a  work  which,  regarded  both  from  the  lawyer's  and  from  the  architea's 
and  builder's  point  of  view,  must  be^  pronounced  excellent.  It  is  good  from  the  lawyer's  standpoint  as 
being  logical  in  arrangement,  clear  in  statement,  and  generally  accurate  in  the  law  laid  down.  The  archi- 
tect or  engineer  will  ailso  give  it  praise  for  answering  the  questions  precisely  which  arise  in  his  dealings 
with  h's  en'r  lover--. "--^V"'?/,/^ jr. 
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Id  8vo,  price  los.  6d.f  cloth, 

OUTLINES  OF  THE  LAW  OF  TORTS. 

By    RICHARD    RINGWOOD,    M.A., 

OP  THB   MIDDfE  TBMPLB,   BARRISTKR-AT-LAW  ;  AUTHOR  OF   "  PRINCIPLBS  OF   BANKRUPTCY,"  &C, 
AND  LBCTURRR  ON  COMMON   LAW  TO  THB  INCORPORATBD   LAW  SOCIETY. 


"lliMisa  work  bythe  well-known  author  of  a  student's  book  on  Bankruptcy.    Its  groundwork  is  a 
,.  j_  .        J  •_     ««    I     ».     «.  .        ,     .  .  .       -  ^  jj^^  Incorporated  Law 

perusal  with  feelings  of 

recommend  it  to  students." — 

L*nv  StudtnU*  yountal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written  reflects 
much  credit  upon  the  author." — Law  rimes. 

"  Mr.  Ringwood's  book  is  a  plain  and  straightforward  introduction  to  this  branch  of  the  law." — Lam 
yaunuU. 


In  8vo,  price  25J.,  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  h. 

UNDER  THE   LANDS  CLAUSES,    RAILWAY   CLAUSES  CONSOLIDATION  AND 

METROPOLITAN    ACTS, 

THE    ARTIZANS    AND    LABOURERS'    DWELLINGS    IMPROVEMENT    ACT,    1875, 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

FIFTH   EDITION^    Enlarged,   with   Additional   Forms,    including 

Precedents  of  Bills  of  Costs. 

By    eyre    LLOYD, 

OF  THE  INNER  TEMPLE,    BARRISTER- AT-LAW. 


"The  work  is  eminent! v  a  practical  one,  and  is  of  great  value  to  practitioners  who  have  to  deal  with 
compensation  cases." — SoUeitor^  JournaU 


satis&ctory  it  appean  to  us  in  every  point  of 
view — comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  exposition. "-^/r/jA  Law 
Times. 


'*  It  is  with  much  {^tification  that  we  have  to 
express  our  unhesitating  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  public  at  large.    Thoroughly 

'*  lu/raviding  the  legal  ^ro/etsion  with  a  book  which  contatMS  the  decisions  qf  the  Courts  of  Law  Mid 
Eouity  up<m  the  various  statutes  relating  to  the  Law  of  Compensation,  Mr.  Eyre  Lloyd  has  long  since 
lejt  all  competitors  in  the  distance,  and  nis  book  may  now  be  considered  the  standard  work  upon  the  sub- 
ject. The  plan  of  Mr.  Lloyds  book  is  generally  known,  and  its  lucidity  is  appreciated;  the  present  quite 
/uifils  all  the  promises  0/ the  preceding  editions,  and  contains  in  addition  to  other  matter  a  complete  set 
^ forms  under  the  Artisans  and  Labourers  Act,  1875,  and  specimens  0/  Bills  of  Costs,  which  will  be  found 
a  novel  feature,  extremely  useful  to  legal  practitioners." — Justice  op  the  Peace. 

Iq  8vo,  price  7^.,  doth, 

THE  SUCCESSION  LAWS'  OF  CHRISTIAN  COUNTRIES, 

WITH    SPECIAL  REFERENCE  TO 

THE    LAW   OF    PRIMOGENITURE    AS    IT  EXISTS    IN    ENGLAND. 

By    eyre    LLOYD,    B.A., 

or  THS  INNER  TEMPLE,   BA]tRISTSR-AT>LAW ;  AUTHOR  OF  "  THB  LAW  OF  COMPENSATION 
tINDBR  THB  LANDS  CLAUSES  CONSOLIDATION   ACTS,"  ETC 


In  crown  8vo,  price  ts. ,  cloth, 

ESSAYS  IN  JURISPRUDENCE  AND  LEGAL  HISTORY. 

By  JOHN  W.  S ALMOND,  M.A.,  LLB.  (Lond.), 

A  BARRISTER  OF  THB  SUPREME  COURT  OP   NEW  ZEALAND. 


U  STEVENS   6-   HAYNES,    BELL    YARDy    TEMPLE   BAR. 


In  one  volume,  royal  8vo,  price  42/.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  NEGLIGENCE. 

By    THOMAS    BEVEN, 

OP  THE  INNER  TEMPLE,    DARRISTEll-AT-LAW  ;    AUTHOR  OF   "  THE  LAW  OF   EMPLOVER*S  UABILITY 
KOR  THE  NCCLIGENCE  OF  SERVANTS   CAUSING  INJURY  TO   FELLOW  SERVANTS." 

*'  He  has  treated  the  well*known  subject  of  Negligence  in  a  scientific  wa;r,  and  has  not  been  content  i^iih 
lUftrely  collecting,  in  more  or  less  relevant  positions,  a  number  of  cases  which  anyone  could  find  for  himself 
in  any  Digest  of  Law  Reports,  but  has  endeavoured  to  reduce  from  the  chaos  of  decided  cases  s>.fyiX*tsD:ayic 
study  of  the  subject,  with  clear  enunciations  of  the  principles  he  finds  governing  the  various  decisions.  In 
the  arrangement  of  the  book  the  author  has  been  very  happy  in  his  method,  a  by  no  means  easy  task  in  the 
treatment  of  a  subject  in  which  each  branch  of  it  in  reality  oyerlaps  another.  ...  A  good  index  and 
clear  type  increase  the  value  of  a  book  which  will  without  doubt  receive  the  hearty  commendation  of  the 
profiession  as  a  successful  completion  of  the  author's  ambitious  task.  "—Aow  Timts, 


•I ' 


The  reader  who  lakes  these  as  samples  of  the  work,  will  find  how  careful  and  exhaustive  Mr.  Bcven  has 
been,  and  how  valuable  a  contribution  he  has  made  to  the  important  branch  of  the  law  with  which  he  has 
undertaken  to  AtaA" -Solicitor's  Joumai, 

"  In  respect  of  the  style  of  treatment  of  the  subject,  the  book  must  be  highly  commended.  It  ^vill  be  of 
service  to  ever>-  lawyer  who  wishes  rather  to  get  an  intelligent  undo^caoduig  of  die  Law  of  Negligcnoc, 
than  merely  to  find  correct  and  reliable  leffal  propojtitioDs  for  practical  ose  and  lhat\v)lether  he  be  astiideat 
or  a  practitioner.  To  the  student  tlie  wone  is  valuable  for  the  searching  and  w«ll-su«t^ined  disctission  of  the 
cases  ;  and  to  the  practitioner  there  are  presented  all  the  cases  that  bcax  on  most  points  for  which  he  may 
be  in  MArch  of  authority.  One  of  the  chief  merits  of  the  work  is,  that  all  the  available  authority  on  each 
point  is  collected  and  so  arranged  that  it  can  be  easily  found." — JnridictU  Rtvirw. 

^  **  Cpntains  evidence  of  much  serious  work,  and  ought  to  receive  a  fair  trial  at  the  hands  of  the  prolev 
sion." — Law  Quarterly  Review. 


C(  < 


This  is  the  most  elaborate  work  on  the  Law  of  Negligence  which  has  yvt  appeared  in  England.  .  .  . 
His  treatment  is  original,  and  has  evidently  not  been  adopted  without  great  research,  care,  and  revi:»ion.'* 
—Law  Joumalt 


In  Svo,  price  4/.  6c/.,  cloih, 
THE 


NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  188i. 

With  a  statement  of  the  Law  of  Libel  as  affecting  Propiittors,  Publishers,  2XA  Editors  of 
Newspapers.     By  G.  Elliott,  Barrister-at-Law,  of  the  Inner  Temple. 


In  one  volume,  royal  Svo,  price  30^.,  cloth, 

GASES  AND  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND    VARIOUS    POINTS    OF    ENGLISH   JURISPRUDENCE. 

Collected  and  Digested  from  Official  Doaiments  and  other  Sources;  with  Notes.  By 
William  Forsyth,  M.A.,  M.P.,  Q.C.,  Standing  Co«insel  to  the  Secretary  of 
State  in  Council  of  India,  Author  of  "  Hortensius,"  "History  of  Trial  by  Jury," 
"Life  of  Cicero,"  etc.,  late  Fellow  of  Trinity  College,  Cambridge. 


In  one  large  vol.,  Svo,  price  32/.,  cloth,  I 

INSTITUTES  AND  HISTORY  OF  ROMAN  PRIVATE  UW,  | 

WITH    CATENA    OF    TEXTS.  I 
By  Dr.  CARL  SALKOWSKI,  Professor  of  Laws,  Konigsbeiig. 

Translated  and  Edited  by  E.  E.  Whitfield,  M.A.  (Oxon.).  | 
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Fifth  EditioHy  in  8vo,  price  lOf.  6/.,  cloth, 

THE  PRINCIPLES  OF  BANKRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

THE  CONSOLIDATED  RULES  OF  1886  &  1890,  SCALE  OF  COSTS, 
1886,  AND  THE  BILLS  OF  SALE  ACTS,  1878,  1882  &  1890, 

Etc.,  Etc. 
Bv    RICHARD    RINGWOOD,   M.A., 

OP  THB  MIDDLB  TEMPLE,   BARRISTER- AT- LAW  ;   LATE  SCHOLAR  OF  TRINITY  COLLEGE,   DUBLIN. 

"  l*his  edition  is  a  considerable  improvement  on  the  first,  and  although  chiefly  written  for  the  use  of 
Students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times. 

*'  Those  who  have  to  deal  with  the  subject  in  any  of  its  practical  legal  aspects  will  do  well  to  consult 
Mr.  Ringwood's  unpretending  but  useful  volume." — Law  Magaxine. 

*'  His  book  does  not  profess  to  be  an  exhaustive  treatise  on  bankruptcy  law,  yet  in  a  neat  and  compact 
volume  we  have  a  vast  amount  of  welKdigested  matter.  The  reader  is  not  distracted  and  puzzled  b}r  having 
a  long  list  of  cases  flung  at  him  at  the  end  of  each  page,  as  the  general  effect  of  the  law  is  stated  in  a  few 
well-selected  sent«noes,  and  a  reference  given  to  the  leading  decisions  only  on  the  subject.  .  .  .  An 
excellent  index,  and  a  table  of  cases  where  references  to  four  sets  of  contemporary  reports  may  be  seen  at 
a  glance,  show  the  industry  and  care  with  which  the  work  has  been  done." — Daily  Paper. 


Sixth  Edition,  1^90,  in  royal  i2mo,  pri:e  2ar.,  cloth, 
With  Supplement y  1891,  containing  the  Act  and  RuUs^  1890, 

A    TREATISE    UPON 

THE   LAW  OF  BANKRUPTCY 

AND 

BILLS     OF     SALE. 

WITH    AN    APPENDIX 

CONTAINING 

THE   BANKRUPTCY   ACT,    1883;    GENERAL    RULES  AND   FORMS 

OF    1886;    SCALE    OF    COSTS    AND    FEES    OF    1886; 

RULES  UNDER  S.  122  OF  1888;  BANKRUPTCY  (COUNTY  COURT 

APPEALS)  ACT,  1884;    BANKRUPTCY  DISCHARGE  ACT,  1887; 

RULES   AND    FORMS;   BANKRUPTCY   (PREFERENTIAL 

PAYMENTS)  ACT,    1888;    DEEDS    OF  ARRANGEMENT  ACT,  1887; 

RULES    AND    FORMS;    BOARD    OF    TRADE    AND    COURT 

ORDERS;    DEBTORS  ACTS,  1869,  1878,  and  RULES,  1889; 

BILLS  OF  SALE  ACTS,  1878,  1882,  and  RULES,  1883. 

By    EDWARD    T.    BALDWIN,    M.A., 

OF  THE  INNER  TEMPLE,    BARRISTBR-AT-LAW. 

*^*  The  Supplement  may  be  had  separately  price  y,  cloth, 

"  His  new  edition  is  in  every  respect  satisfactory'." — Law  Times. 

"  It  is  a  thoroughly  good  and  refiable  work.  .  .  .  We  think — as  practitioners — that  we  would  rather 
have  this  book  than  any  other  on  the  same  subject  in  our  library." — Law  Students'  Jcumal. 

"  Mr.  Baldwin's  book  has  a  well»camcd  repiitation  for  conciseness,  clearness,  and  accuracy As 

a  terse  and  readable  treatise  on  Bankruptcy  law  his  work  may  be  commended  to  our  readers.  .  .  .  There 
is  a  good  index." — Solicitor^  Journal. 

**The  present  edition  appears  to  be  quite  equal  in  excellence  to  its  predecessors,  and  for  practitioner's 
purposes  the  book  is  all  that  can  be  desired." — Law  Notes, 
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Second  Edition,  in  one  vol.,  price  2Qr.,  cloth,  ' 

A  COMPENDIUM  OF  THE  LAW  OF' 

PROPERTY  IN   LAND. 

I 

FOR    THE    USE    OF  STUDENTS  AND    THE   PROFESSION 

SECOND    EDITION, 

By  WILLIAM    DOUGLAS    EDWARDS,  LL.B.,  ' 

OF  Lincoln'^  ink,  barristrr*at-law. 

I 
"  We  consider  it  one  of  the  best  works  published  oq  Real  Property  Law." — Law  Stud^nis'  y^umoL         I 

"  Another  excellent  compendium  which  has  entered  a  second  edition  is  Mr.  Edwards'  'Compcndiam  of 
the  Law  of  Property  in  Land.'  No  work  on  English  law  is  written  more  persincuoosly.  .  .  .  Mr. 
Edwards  has  manifestly  bestowed  the  utmost  care  in  putting  into  the  most  modern  dress  a  treatise  whidi 
we  think  will  continue  to  grow  in  the  estimation  of  the  profession." — Law  Times. 

"  We  formed  a  very  favourable  opinion  of  the  first  edition  of  this  little  book,  and  our  opinion  is  con- 
firmed by  the  perusal  of  the  second  edition.     The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit 
perhaps  not  always  possessed  by  the  authors  of  legal  text  books  for  students.     He  writes  in  good  English, 
and  generally  speakmg  states  the  law  correctly.     We  are  glad  to  hear  of  the  rapid  sale  of  the  book,  as  we    ' 
feel  certain  that  no  student  will  repent  having  studied  it." — Law  Quarterly  Rexfiew, 

"l*he  book  \%  certainly  destined  to  take  a  high  place  as  a  standard  work  on  the  Law  of  Property  in 
I  And.    The  style  is  good,  the  conclusions  of  law  are  accurate,  and  the  authorities  are  well  selected.  •  •  ;  • 

1  he  aipount  of  detail  is  much  greater  than  in  Williams As  a  companion  volume  to  it,  we  can  with 

great  confidence  recommend  it  to  the  student ;  and  the  jnactitioner  will  find  it  a  very  useful  epitome  of 
the  modern  law.  Altogether  it  is  a  work  for  which  we  are  indebted  to  the  author,  and  is  wmtny  of  the 
improved  notions  of  law  which  the  study  of  jtvisprudence  is  bringing  to  the  front." — Soiicitars*  y^wrmoL    j 

"  This  book  shows  signs  of  thorough  work  throughout The  book  is  a  busioess-Uke  and  useful    1 

performance." — Laiu  JourKaL  , 

"Mr.  Edwards  has  produced  a  -most  comprehensive,  and  in  many  wa\*s  most  valuable,  piece  of  work    : 

We  consider  this  book  preferable  in  many  respects  to  the  standard  works  usually  placed  in  the    I 

hands  of  students In  arrangement,  the  book  has  more  good  method  in  it  than  any  other  book  we 

know  on  the  same  subject." — The  Oxford  Review. 


Third  Edition,  royal  8vo,  in  preparation, 
A    TREATISE    ON    THE    DOCTRINE    OF 

ULTRA     VIRES: 

BEING 

An  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  of 

CORPORATIONS, 

AND   MORE  ESPECIALLY  OP 

JOINT      STOCK      COMPANIES. 

THIRD    EDITION. 

Ky    SEWARD    BRICE,   LL.D., 

OF  THE  IKKER  TSMFLE,  ONE  OF  HER  MAJBSTV's  C0UM5EL. 


RBVISWB. 

".  .  .  .  On  the  whoUt  we  consider  h*r.  B rice's  exhaustive  work  a  valuahfe euiditioH  ia  ike  Ktrrahtrt^ 
the  />v/ession."—SATUKi>AY  Review. 

"It  is  (he  Law  of  Corporations  that  Mr.  Brice  treats  of  (and  treats  of  more  fully,  and  at  the  Mme 
lime  more  scientificallyp  than  any  work  with  which  we  are  acquaintedX  not  the  kiw  of  principal  aad 
agent ;  and  Mr.  Brice  does  not  do  his  book  joatice  by  giving  it  so  vague  a  title."— Z^rar  journal. 

**  On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Anglian  Raiiway  Co.  r. 
Eastern  Counties  Railway  Co.^  Brice  on  Ultra  Vires  may  be  read  with  advantage."— JTm^pwab/  */ 
Lord  Ji/sticb  Bramwell,  in  the  Case  o/Evershed  v.  L.  6*  N.  W.  Ry.  Co.    (L.  R.,  3  Q.  B.  Div.  141.) 


STEVEIVS   ^   HAYNES,    BELL    YARD,    TEMPLE    BAR. 


IT 


-    I 


Sixth  Edition,  in  royal  8vo,  price  34/.,  dotb, 

BUCKLEY  ON  THE  COMPANIES  ACTS. 

SIXTH   EDITION    BY    THE    AUTHOR. 

THE   LAW  AND  PRACTICE    UNDER  THE  COMPANIES  ACTS, 

1862  TO  1890. 

AN'D 

THE  LIFE  ASSURANCE  COMPANIES  ACTS,  1870  TO  1877, 

Including  the  Companies  (Memorandum  of  Association)  Act, 
The  Companies  (Winding-up)  Act,  and  the  Directors'  Liabiuty  Act, 

'c^  %itdX\^t  jon  the  ^aU)  ai  Joint  ^tock  (Companies. 

COxXTAINING    THE    STATUTES,    WITH    THE    RULES,    ORDERS,    AND 

FORMS,    TO    REGULATE    PROCEEDINGS. 

By   H.   burton    BUCKLEY,   M.A., 

or  LtNCOl,N'S  INN,  'EI^^^  ONB  OF  HER  MAJSSTV'S  COUllSRL. 


Second  Edition  in  preparation. 

THE     LAW     RELATING     TO 

SHIPMASTERS  AND    SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    RIGHTS,  LIABILITIES, 

AND    REMEDIES. 

By  JOSEPH    KAY,    Esq.,  M.A.,  Q.C., 

OP  TRIM.  COLU   CAMBRIDCB,  AND  OP  THB  NORTHBRN  CIRCUIT  ; 

SOLICITOK-GBNSRAL  OP  THB  COUNTY  PALATINE  OP  DURHAM  ;    ONB  OP  THB  JUOGR9  OP  THB   COURT  OP 

RECORD  POR  THB  HUNDRED  OP  SALPORD  ; 

AND  AUTHOR  OP   "THB  SOCIAL  CONDITION  AND  EDUCATION  OP  TUB  PBOPLB 

IN  ENGLAND  AND  EUROPE." 


REVIEWS     OP     THE     WORK: 

nrom  tlk«   IiIVaBPOOXa   JOXTBNAI*   OF   OOMIOIBOB. 

work  being  enhanced  by  copious  appendices  and 


*' '  The  law  relatinK  to  Shipmasters  and  Seamen ' 
—such  is  the  title  o?  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynea,  the  eminent  law  publishers,  of  London, 
llie  author  is  Mr.  Joseph  Kay^  Q.C,  and  while 
treating  generally  of  the  lawrelaung  to  shipmasters 
and  seamen,  he  refers  more  particularly  to  their  ap- 
pointment, duties,  rights,  liabilities,  and  remedies. 
1 1  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundrra  pages,  and  the  value  of  the 


index,  and  by  the  quotation  of  a  moss  of  authori- 
ties. .  .  .  The  work  must  be  an  invaluable  cue 
to  the  shipovoner^  shipmaster^  or  coniul  at  a  foreign 
port.  The  language  is  clear  and  simple,  while  the 
legal  standing  of  the  author  is  a  sufficient  guarantee 
that  he  writes  with  the  requisite  authority,  and 
that  the  cases  quoted  by  him  are  decisive  as  regards 
the  poiata  on  which  he  touches." 


Trom  the  IiAW  JOUBNAL. 


"The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
containing  iiBx  pages  of  text,  81  pages  of  np^n- 
dfOes,  98  pages  oftmiex,  and  upwards  of  1800  cited 
cases,  attest  the  magnitude  or  the  work  designed 
and  accomplished  by  Mr.  Kay. 

*'Mr.  Kay  says  that  he  has  'endeavoured  to 


compile  a  guide  and  reference  book  for  masters,  ship 
agents,  and  consuls.'  He  has  been  so  modest  as 
nut  to  add  lawyers  to  the  list  of  his  pupils ;  but  hit 
work  will,  we  ihink^  he  welcomed  &y  lawyers  who 
have  to  do  with  Mpping  tranuutione^  almat  as 
cordially  as  it  umdoubtealy  will  be  by  those  who 
ooci^  their  bttsifieu  in  the  great  waters." 


D 


18  STEVENS   6*   HAYNES,    BELL    YARD,  TEMPLE  BAR, 


Fourth  Edition,  in  Royal  8to,  price  40;.,  cloth, 

THE  JUDGMENTS,  ORDERS,  AND  PRACTICE  OF 

THE  SUPREME  COURT,       - 

CHIEFLY  in  RESPECT  to  ACTIONS  ASSIGNED  to  the  CHANCERY  DIVISION. 

By   LOFTUS  LEIGH   PEMBERTON, 

One  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and  Author  of  **  The  Practice 

in  Equity  by  way  of  Revivor  aad  Supplement." 

'*The  work  under  notice  ought  to  be  of  considerable  service  to  the  profesaon. The  forms 

throughout  the  work — and  they  are  the  most  important  element  in  it — appear  to  us  to  be  accurate,  and  of 
the  most  approved  type.  This  fact  alone  will  commend  the  new  edition  to  practitioners  in  the  Chancery 
Division.  There  as  a  useful  table  of.  the  IrOrd  Chancellors  and  Judges  at  the  begiuiiuig  of  tlw  book,  and  a 
very  full  index  concludes  it." — Latv  Times. 

■ ■  .1—  —  ■  --■  ■■■  ■!  <■-■■■■-■.■■■■■  ■^  -T^'  ■  ■■  ■■  ■  ■■■-■  —  — 

In  demy  i2mo,  price  55., 

THE  STATUTORY  LAW  RELATING  TO  TRUSTEE 

SAVINGS  BANKS  (1863—1891),  together  with  the  Xreastny  Regu- 

lations  (1888— 1889),  and  the  Scheme  for  the  Appointment  of  the  Inspection 
Committee  of  Trustee  Savings  Banks.  By  Urquhart  A.  Forbes,  of  Lmcobi's 
Inn,  Esq.,  Barrister-at-Law,  Author  of  *'  The  Law  Relating  to  Sayings  Banks ;" 
the  ^*  Law  of  Savings  Bianks  since  1878;"  and  joint  Author  of  **The  Law 
Relating  to  Water." 

In  demy  i2mo,  price  dr.,  cloth, 

THE  LAW  OF  SAVINGS  BANKS  SINCE  1878; 

With  a  Digest  of  Decisions  made  by  thS  Chief  Registrar  and  Assistant  Registrars  ol 
Friendly  Societies  from  1878  to  1882,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks. 

By  U.  a.  FORBES,  of  Lincoln's  Inn,  Barrister-at-Law. 
*^*  Th*  cotnplcU  work  (mh  be  had^  pric*  \Qi.  6r/.,.  clM, 

la  8vo,  peice  15*.,  cloth,    ' 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BY  THE  CHANCERV  DIVISION  OR  THE  HIGH  COURT  OF  JUSTICE; 
WITH  AH  ADDEHBA  giving  the  alterations  eifected  by  th*  K<W  BVLX8  of  1863, 

And   an    APPENDIX    OF    ORDERS    AND    FORMS,   Annotated    by 

References  to  the  Text. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

OF  LINCOLN'S  INN,   BAmtISTR]IS*AT*LA\V. 


"  In  this  volume  the  most  important  branch  of 
the  administrative  business  of  the  jDiancery  Drri* 
sion  is  treated  with  conciseness  and  care.  Judging 
from  the  admirable  clearness  of  expression  Wnicn 
characterises  the  entire  work,  and  the  labour  which 
has  evidently  been  bestowed  on  cverjr  detail,  we  do 
not  think  that  a  literary  executorship  could  have 
devolved  upon  a  more  able  and  conscientioos  repre- 
j^cntative  ....     Useful  chapters  are  introduced 


'  Parties  to  administration  actions,'  *  The  proofc  of 
claims  in  Chambers,'  and  'The  cost  ofadminib- 
tration  actions.*  ''To  tlie  last-mentioncd  chaptei  we 
gbuUy  accord  special  pmise,  m  a  clear  amd  soccinct 
summsuy  of  the  law^  from  which  so  far  as  we  have 
tested  it,  no  proposition  of  any  importance  has  been  ' 
omitted  ....  An  elaborately  constructed  table 
of  cases,  with  references  in  separate  columns  to  all 
the  reports,  and  a  fairly  good  index,  much  mcrease 


in    their    appropriate    places,    dealing    with    the        the  utility  of  the  work.  — Soticiteri' ynnnai. 

In  Foolscap  8vo,  superfine  paper,  bound  in  Vellum,  price  jx.  (hL  tuit, 
•»*  A  limited  number  of  copies  have  been  printed  upon  fctrge  papcr^  price  Js.  6d, 

SCINTILLAE    JURIS. 

By  CHARLES   J.  DARLING»   Q.C.,  M.P.    With  a  Frontispiece  and  Colophon  by 
Frank  Lockwood,  Q.C,  M.P.    Fourth  Edition  (Enlarged). 

"  '  Scintillae  Juris'  is  that  little  bundle  of  humorous  essays  on  law  and  cognate  matters  whidi,  since  the 
day  of  its  first  appearance,  some  years  ago,  hau  been  the  delight  of  legal  circles.  ...  It  has  a  quality 
of  style  which  sugp^sts  much  study  of  Bacon  in  his  lighter  vein.  Its  best  essays  would  not  be  unworthy  of 
the  Essays,  and  ifread  out,  one  by  one,  before  a  blindf(rided  coHHoisseurt  might  oitea  be  assigned  to  that 

wunuerful  book." — Daily  .\'e7vs. 


STEVENS   &*   HAYNES,    BELL    YARD,  TEMPLE   BAR, 
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Second  £dkion«  in  8vo,  prioe  25«.,  cloth, 
THE  PRINCIPLES  OF 

THE;  LAW  OF  RATIWG  OF  HEREDITAMENTS 

IN    THE    OCCUPATION    OP    COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 

OP  THB  MIDDLE  'nmnjB,  Q.C, 


! 


And  D.  N.  McNAUGHTON,  ©(the  Middle  Temple,  Barrister  at- Law. 


'*The  taUet  ao4  specunan  valiuttioos  ivhid)  are 
printed  in  an  appenoix  to  this  volume  will  be  of 
gxeat  fervioe  to  the  parish  authorities, -and  to  the 
le^  praciitiooera  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa* 
lion  of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  proouction  of  a  clear  and  concise  book  of 
the  sysum  of  Company  Rating.   There  is  no  doubt 


that  such  a  work  is  much  Meded^  and  we  aie  sun 
that  alt  those  who  are  interested  in,  or  have  to_  do 
with,  public  rating,  will  find  it  of  jS^eat  service. 
Much  credit  is  therefore  due  to  Mr.  mowne  for  his 
able^  treatise — a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake.** — Law  Magazine. 


In  8vo,  1875,  price  7^.  6</.,  dotb, 


THE  UW  OF  USAGES.  &  CUSTOMS : 


^  .^mctUBl  Jfab  Srad* 


By-  J.    H.    BALFOUR    BROWNE, 

OP  THE  MIDDLE  TEMPLE,   Q.C. 

"We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  Law.  ^ — CaneuUi 
Law  y<mmaL 

*' As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable — the  principles  laid  down  arc 
aoond,  the  iUustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible  and 
distinguished  when  necessary." — Irish  Law  Tim4*.    0 

"As  a  book  of  reference  we  know  of  none  so  comprehensi%'e  dealing  with  this  particular  branch  of 
Common  Law In  this  way  the  book  is  invaluable  to  the  practitioner." — Law  Magazine, 


In  one  volume,  8vo,  1875,  P'ice  i&r.,  cloth, 

D  DVVADV  TUI?   DXTTWXV  n 


THE  PRAGTIGfi  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE  REGULATION  OF  RAILWAY  ACTS,  1873  &  1874 ; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

By   J.    H.    BALFOUR    BROWNE, 

or  THE  lUBPLB.  TEft^LB,  Q.C:. 

"  Mr.  Browne's  book  is  han4y  and  convenient  in 
form,  and  w«U  arranged  for  toe  purpose  of  rafer* 
ence :   its  treatment  of  the  sultject  is  fully  and 


carefully  worked  out :  it  is.  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.    It  is  the 


work  of  a  nuui  of  capable  le^  attainments,  and  by 
official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real 


want  and  to  prove  of  service  to  the  legal  profession 
and  the  publk."«-Zra«;  MagaeiM. 


In  8vo,  1876,  price  js,  Cx/.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 

OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.     By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Q.C. 

"This  is  a  work  of  considerable  importance  to  all 
Municipal  C<Mrporations,  and  it  is  hardly  too  much  to 
say  that  every  member  of  these  bodies  should  have 


a  copy  by  htn  for  constant  referance.  Probabljr  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  will  pass  under  municipal 
control,  and  therefore  it  is  exceedingly  desireDle 
that  the  principles  aad  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under* 
stood.  This  task  \a  made  easy  b]^  the  present  volume. 
l*he  stimulus  for  the  pubhcaticm  of  such  a  work 
was  given  by  the  action  of  the'  Pariiamentary 
Committee  which  last  session  passed  the  preatnble 
of  the  '  Stockton  and  Middlesborough  Corporations 
Water  Bill,  1876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  the  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 
leading  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  during  the  progress 
of  the  case.  Thus,  besides  the  main  question  of 
compnlaory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bill,  the 
questions  of  water  compensatioas,  of  appeals  nom 
one  Committee  to  another,  and  other  kmdred  sub- 
jects were  discuitsed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  le^al  compendium  on  the  large 
subject  with  which  it  so  ably  deals." 
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STEVENS   <Sr»   HAYNESy    BELL    YARD,    TEMPLE   BAR. 


In  8vo,  1S78,  price  6x.,  doth,  . 
THE 

LAW  RELATING  TO  CHARITIES, 

ESPECIALLY   WITH   RBTERENCE  TO   THE   VALIDITlr   AND  CONSTRUCTION   OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

By  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Banrister-at-Law. 

large  portion  of  the  text,  together  with  the  ex- 
planations pertinent  to  them.  The  ^neral  tenor 
of  Mr.  Whiteforti's  work  b  that  of  a  digest  of  C»es 
rather  than  a  treatise,  a  feature,  however,  which 
will  not  diminish  its  usefulness  for  purposes  of 
reference." — Lenv  MagasiH€  ami  Revietu. 


"The  Law  relating  to  Charities  by  F.  M. 
Whitcford  contains  a  brief  but  clear  exposition  of 
the  law  relating  to  a  class  of  bequests  in  which  the 
intentions  of  donors  are  often  frustrated  by  un- 
acquaintance  with  the  statutory  provisions  on  the 
subject.      Decisions   in  reported  cases  occupy  a 


In  8vo,  1872,  price  7j.  6</.,  doth, 
AN   EPITOME   AND   ANALYSIS   OP 

SAYIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

By  ARCHIBALD  BROWN,  M.A. 

BDIN.  AND  OXON.,  AND  B.C.L.  OXON.,  OP  THE  MIDDLE  TEMPLE,   BARRISTBK-AT*LAW. 

fifty  pages.  At  the  same  time  the  pkh  of  Von 
Savigny^s  matter  seems  to  be  venr  sucoesBliiUy  pre- 
served, nothing  which  might  oe  oseftil  to  the 
Englisti  reader  oeing  apparently  omitted. 

*°The  new  edition  of  Savignv  will,  we  hope,  be 
extensively  read  and  referred  to  by  English  lawyeis. 
If  it  is  not,  it  will  not  be  the  fault  of  the  tmsuuor 
.and  epitomiser.  Far  less  will  it  be  the  fiiuit  of 
Savigny  himself  whose  clear  definitions  and  accu- 
rate tests  are  of  great  use  to  the  legal  practiiiooCT.'' 


"  Mr.  Archibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  Law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  on  'Obligations^ 
Mr.  Brown  has  undertaken  a  double  task — the 
translation  of  his  author,  and  the  anal^is  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  ori^nal  will  be  se^n  at  a  glance  ; 
the  French  translation  consistin£[  of  two  volumes, 
with  some  five  iiundred  pages  apiece,  as  compared 
with  Mr.  Brown's  thin  vomme  of  a  hundred  and 


THE    ELEMENTS    OP    ROMAN     LAW. 


Second  Edition,  in  crown  8vo,  price  6j.,  cloth, 
A   CONCISE  DIGEST  OF  THE 

INSTITUTES   OF   GAIUS  AND  JUSTINIAN. 

Wiih  copious  Referifues  arrangui  in  ParalUl  Columns^  also  Chronohiical  and 

Analytical  TcMes^  Lists  of  Laws;  &^.  ^c* 

Primarily  designed  for  the  Use  of  Students  preparing  for  Bxamination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

WOXCESTBR  COLLEGE,  OXPOtiD,  AND  THE  tMNBE  TEMPLE,   BARRISTBI^AT>LAW 
AUTHOR  OK   "  UNIVERSITIES  AND  LEGAL  EDUCATION." 


"  Mr,  Harrises  digest  ought  to  have  very  great  success  among  law  students  hoik  in  the 
Inns  of  Court  and  the  Universities.  His  book  gives  evidence  of  praiseworthy  accuracy 
and  Icioriotis  condensation,'** — Law  Journal. 

**  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gaius  and  yustinian^  and  is  so  arranged  that  ike  reader  can  eU  once  see 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  ike  very  exact 
and  accurate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  original 
writers.  The  concise  manner  in  which  Mr,  Harris  has  arranged  his  digest  will  render 
it  most  useful,  not  only  to  the  students  for  whom  it  was  originally  written,  but  edso  to  tkase 
persons  whOy  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Piosie, 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  knowledge  of  Roman  Lesw.^ — 
Oxford  and  Cambridge  Undergraduates'  Journal. 

**  Mr,  Harris  deserves  the  credit  of  having  produced  an  epitome  which  will  be  cf  service 
to  those  numerous  students  who  have  no  time  or  sufficient  ability  io  analyse  ike  /nsOiutts 
for  themselves," — Law  Times. 
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Fourth  Edition,  in  8vo,  price  2IJ.,  cloth, 

ENfiLISH  COHSTITOTIONAL  HISTORY: 

FROM   THE    TEUTONIC  INVASION   TO    THE   PRESENT  TIME. 
By  T.  p.   TASWELL-LANGMEAD,   B.C.L., 

OP  LINCOLN'S  INK,   BARKISTBK-AT-LAW,  POBMERLY  VINBSIAK  SCHOIJIR  IN  THE  UNITBRSITY 

AND  LATB  PROFESSOR  OP  CONSTITUTIONAL  LAW  AND  HISTORY, 

UNIVERSITY  COLLEGE,  LONDON. 

Fourth  Edition,  Revised  throughout,  with  Notes  and  Appendices. 
By  C.  H.  £.  Carmichael,  M.A  Oxon. 


"  Mr.  Carmichael  has  performed  his  allotted  task  with  credit  to  himself,  and  the  high  standard  of 
excellence  attained  by  Taswell-Langmead's  treatise  is  worthily  maintained.  This,  the  third  edition,  will 
be  found  as  useful  as  its  predecessors  to  the^  larjse  class  of  readers  and  students  who  seek  in  its  pages 
accurate  knowledge  of  thenistory  of  the  constitution." — Law  Times, 

"To  the  student  of  constitutional  law  this  work  will  be  invaluable The  book  is  remarkable 

for  the  radness  and  vigour  of  its  style.  The  editorial  contributions  of  Mr.  Carmichael  are  judicious,  and 
add  much  to  the  value  of  the  work.  — Scottish  Lmu  Review, 

"The  work  will  continue  to  hold  the  field  as  the  best  class>book  on  the  subject." — Contemporary  Review. 

"  The  book  is  well  known  as  an  admirable  introduction  to  the  study  of  constitutional  law  for  students  at 
law.  ....  Mr.  Carmichael  appears  to  have  done  the  work  of  editing,  made  necessary  by  the  death 
of  Mr.  Taswell-Langmead,  with  care  and  judgment." — Law  youmeU, 

*'  The  work  before  us  it  would  be  hardly  jpossible  to  praise  too  highly.  In  style,  arrangement,  clearness, 
and  uze,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  hutory  of  its 
constitutional  growth  as  a  complete  story,  than  this  votame." — Boston  {[/.S.)  Literary  World. 

"As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  English  Constitutional 
lRisU3ry.'*'-^o/icitors'  youmal. 

"  Mr.  Taswel1>Langmead's  compendium  of  the  rise  and  development  of  the  English  Constitutioa  has 

evidently  surolied  a  want The  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hesitation  in 

saying  that  ft  is  a  thoroughly  good  and  useful  work." — Sfictator. 

*'  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  historjr  and  \xft^—<ilcbe, 

"  The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  what  such  a 
histoiv  should  be." — Standard, 

"Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history — parliamentary  government— that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Academy. 


Second  Edition,  in  8vo,  price  6j.,  cloth.    ' 

HANDBOOK  TO   THE   INTERMEDIATE  AND 
FINAL  LLB.  OF  LONDON  UNIVERSITY ; 

(PASS    AND     HONOURS), 

Including  A  COMPLETE  SUMMARY  OF  «*  AUSTIN'S  JURISPRUDENCE," 
AND  THE  EXAMINATION  PAPERS  OF  LATE  YEARS  in  ALL  BRANCHES. 

^  By  A  B.A.,  LL.B.  (Lend.). 

■ 

"  Increased  in  siae  and  usefulness.  .  .  .  The  book  ^11  undoubtedljr  be  of  help  to  those  students 
who  prepare  themselves  for  examination.  .  .  .  The  Appendix  contains  a  good  selection  of  papers 
set  at  the  different  examinations." — Law  Times. 

**  A  very  good  handbook  to  the  Intermediate  and  Final  LL.B,  by  a  B.A.,  LL.B." — Law  Notes. 

In  Crown  8vo,  price  3^. ;  or  Interleaved  for  Notes,  price  4J. 

CONTRACT    LAW. 

QUESTIONS    ON    THE    LAW    OF    CONTRACTS.       With    Notes   to  ,the 
Answers.    Founded  on  '^  Ansonj'*  "  ChUty*'  and  **  Pollock:* 

By  Philip  Foster  Aldred,  D.C.L.,  Hertford  College  and  Gray's  Inn ;  late 

Examiner  for  the  University  of  Oxford. 

"  This  appears  to  us  a  very  admirable  selection  of  questions,  comparing  favourably  with  the  average 
run  of  those  set  in  examinations,  and  useful  for  the  purpose  of  testing  progress."— £««;  yonmoL 
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Sixth  Edition*    In  one  volume,  Svo,  pnce  20f.,  cloth, 

PRINCIPLES  OF  THE  GOHMON  LAW, 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

SIXTH  EDITION. 

IJy  JOHN   INDERMAUR,  Solicitor, 


AUTHOR  OF  "  A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPRBUB  COURT, 


»» 


»> 


•*  EPITOMES  OF  LEADING  CASES,"  AND  OTHER  WORKS. 


'*The  student  will  Bnd  in  Mr.  Indermaur's  book  a  safe  and  clear  guide  to  the  Prin- 
ciples of  Common  Law." — Law  Journal^  1892. 

"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  praise- 
worthy care.  The  provisions  of  the  statutes  affecting  the  sobjects  discussed,  which  bare 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  sununarised,  and  the  effect 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful ;  the  leading 
principles  are  clearly  brought  out,  and  very  judiciously  illustrated." — Solicitors^  Journal. 

'*  The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elementary 
works  for  Law  Students  that  has  been  published." — Law  Times. 

'*  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  useful  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition.** — 
Law  Magazine. 

*'  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur*s  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Law  Journal. 

**  Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  fiicohy 
of  judicious  selection,  but  -of  lucid  exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his  '  Principles  of  the  Common  Law '  especially  displays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  taken  to  insure  thorough  accurac>%  while  including  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  that 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  ^olA  English  and  Irish.*' 
— In'sh  Law  Tinus, 

"  TTtis  work,  the  author  tells  us  in  his  Pieface^  is  written  mainly  with  a  view  to  the 
examinations  of  the  Incorporate/i  Law  Society  ;  but  we  thiftk  it  is  likely  to  altain  a  wider 
usefulness.  It  seems,  so  far  as  we  can  judge  from  the  farts  we  have  examined^  to  be  a 
careful  and  clear  outline  of  the  principles  of  the  common  lanf.  It  is  very  reeuiabU  ;  and 
not  only  students,  but  many  practitioners  and  the  public^  might  benefit  by  a  perusal  of  Us 
/<^«.  "^Solicitors'  Journal.  m 

1. _^________ 
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Fifth  Edition,  in  8vo,  price  I2s,  6d,,  cloth, 

A  liRntt  OF  THE  PRACTICE  OF  THE  SUPREIE  COURT  OF  JUDICATURE, 

IN    THE   QUEEN*S    BENCH    AND    CHANCERY   DIVISIONS. 
Intended  far  the  use  of  Students  and  the  Profession. 
By  John  Indeemaur,  Solicitor. 

"  The  second  edition  has  followed  quickly  upoo  the  first,  which  was  imblifched  in  1878.  This  fiict  affords 
fEood  evidence  that  the  book  has  been  found  useful.  It  contains  sufficient  information  to  enable  the 
student  who  masters  the  contents  to  turn  to  the  standard  works  on  practice  with  advantag^e."— Z«flv  Timts, 

"  This  is  a  very  useful  student's  book.  It  is  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  details.  The  portion  relating  to  the  Chancery  Division  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  and  may  be  advantageously  usedj  not  only  by 
articled  clerks,  but  also  by  pupils  entering  the  chambers  of  oqnity  draftsmen."— S'^ATrV^rf^  JoumoL 

Seventh  Edition,  in  8vo,  price  (>s,y  cloth, 

AN    EPITOME  OF  LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intended  as  a  Guide  to  *'  Smith's  Leading  Cases.*'    By  John  Indermaue, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"  We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Lkw  Cases.'  by  Mr.  Inder- 
maur,  Solicitor.   The  first  edition  of  this  work  was  published  in  February,  1873,  the  second  in  April,  1874; 


and  now  we  have  a  third  editioit  dated  September,  1875.    No  better  proof  of  the  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition." — Law  J&ttmal,         • 

Seventh  Edition,  in  8vo,  price  6f.,  cloth, 

AH  EPITOME  OF  LEADM  COHTETiHCnC  AHD  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,   Solicitor,   Author  of  '*  An  Epitome  of  Leading 

Common  Law  Cases.  ** 

"  We  have  received  the  second  edition  of  Mr.  Indennaiur's  veiy  useful  Epitome  of  lieadiiTg  Convey- 
ancing and  Equity  Cases.    The  work  is  very  well  done." — Law  Tinus. 

*'The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — ^for  whom  it  is  especially 
intended.    Mr.  Indermaur  will  soon  be  known  as  the    Students'  Friend.' "— Canada  Law  yoHruoL 

Fifth  Edition,  in  8vo,  price  5^.  6</.,  cloth, 

SELF-PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING  A   COMPLETE    COURSE    OF    STUDY,   WITH  STATUTES, 

CASES  AND  QUESTIONS; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"  In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  Intermediate 
examination  to  the  Final.  Hb  advice  is  practical  and  sensible :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  ckrk  will  have  laid  in  a  store  of  le^il  knowledge  more  than  sufficient 
to  carry  him  through  the  Final  Ejcamination."— sS'^iWVvrr'  ytumal, 

"  This  book  contains  recommendations  as  to  hoir  a  complete  course  of  study  for  the  above  examination 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  b  essential  for  a  student  to  be  set  on  the  right  track  in  hb  reading,  and  that  anyone  of  ordinarv 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit." — Linv  Joumtu, 

■  !■  I  ■  I  —■■■■■    ■--■■  ^  ■  WW  mm—     -    -     ■       »     M         ■■—  ^      ^     ^  ■  m  ■  f  ^         <m        ^^^m^^^ 

Fourth  Edition,  in  8vo,  price  8j.,  cloth, 

SELF  •  PREPARATIOH  FOR  THE   IHTERlEDIiTE    EXillHATIOll, 

^Vs  it  at  present  exists  on  Stephen's  Commentaries.  Containing  a  complete  course  of 
Study,  with  Statutes,  Questions,  and  Advice  as  to  portions  of  the  book  which  may 
be  omitted,  and  of  portions  to  which  special  attention  should  be  given  ;  also  the 
whole  of  the  Questions  and  Answers  at  the  Intermediate  Examinations  which 
have  at  present  been  held  on  Stephen's  Commentaries,  and  intended  for  the  use  of 
all  Articled  Clerks  who  have  not  yet  passed  the  Intermediate  Examination.  By 
John  Indermaur,  Author  of  *'  Principles  of  Common  Law,"  and  other  works. 

In  Svo,  1875,  price  6j.,  cloth, 

THE    STUDENTS'    GUIDE    TO    THE    JUDICATURE    ACTS, 

AND  THE  RULES  THEREUNDER: 
Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indermaur,  Solicitor. 


2»J  WORKS  FOR   LAW  STUDENTS. 

Fourth  Edition^  in  Crown  8vo,  price  Sj.  6£/.,  doth, 

SHORT   EPITOME   OF  THE  PRINCIPAL 

STATUTES  RELATING  TO  CONVEYANCING,  emending 

FROM  13  Edw.  I.  TO  THE  END  OF  48  VICTORIA,  Gap.  4.  Intended  for  the  Use 
of  Students  and  Practitioners.  Fourth  Edition,  Enlarged.  By  George  Nichols 
Marcy,  of  Lincoln's  Ian,  Barrister-at-Law. 


Second  Edition.     In  Svo,  price  2ds.,  cloth, 

A    NEW    LAW    DICTIONARY, 

AND    INSTITUTE    OF    THE   WHOLE    LAW  ; 

embracing   FRENCH   AND  LATIN   TERMS   AND   REFERENCES  TO  THE 

AUTHORITIES,  CASES,  AND   STATUTES. 

SECOND  EDITION,  revUed  throughout,  and  considerably  enlarged. 

By    ARCHIBALD    BROWN, 

« 

M.A.  BDIK.  ANB-eXON.,  AND  B.C.L.  OXON.,  OF  THB  MIDDLE  TEMPLE,  BARRISTER-AT-LAW  ;  AUTHOR  OF 
THE  "law  of   FIXTVRBS,"    "AMALVSIS  OF  SAVICNy's  QBLIGATIOKS  IK  ROMAN   LAW,"    ETC. 


Reviews  of  the  Second  Edition. . 

**5tf  far  as  tve  have  been  able  to  examine  the  work,  it  seems  to  have  been  most  carefully 
and  accurately  executed,  the  present  Edition,  besides  containing  much  new  matter,  having 
been  thoroughly  revised  in  consequence  of  the  recent  changes  in  the  law  ;  and  we  have  fuf 
doubt  tvhatever  that  it  will  be  found  extremely  -useful,  net  only  to  students  and  practitioners^ 
but  to  public  mm,  and  men  0/  letters.  "^Ikish  Law  Times. 

"Afr.  Brown  has  revised  his  Dictionary,  and  adapted  it  to  the  changes  effected  by  the 
JudiccUure  Acts,  and  it  now  constitutes  a  very  useful  work  to  put  into  the  hands  ofanjf 
student  or  articled  clerk,  and  a  work  which  the  practitioner  will  find  ofvahufar  referince, " 
^Solicitors*  Journal. 

•    "  //  Tvill  prove  a  reliable  guide  to  law  students,  and  a  handy  book  of  reference  for 
practitioners" — Law  Times. 


In  Royal  8vo.,  price  5j.|  cloth, 

ANALYTICAL  TABLES 

OF 

THE   LAW   OF   REAL  PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes, 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-Law. 

CONTENTS. 


Table     I.    Tenures. 

,        IL    Estates,    according   Co    quantity   of 

Tenants'  Interest. 

III.    Estates,  according   to  the   time    at 

whicn  the  Interest  is  to  be  enjoyed. 

,1      IV.    Estates,  iu:oordinfir  to  the  number  and 

connection  of  the  Tenants. 

"Great  care  and  considerable  skill  have  been  shown  in  the  CompHation  of  these  tables,  which  vUl  be 
found  of  much  sendee  to  students  of  the  Law  of  Real  Property.*— Zmv  TYmct. 


Table       V.    Uses. 

„         VI.    Acquisition  cf  Estates  in  land  of 
freehold  tenure. 

„        VII.    Incorporeal  Hereditaments^ 

„      VIII.    Incorporeal  Heveditainents. 
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fVOffKS    FOR   LAIV  STUDENTS. 
Sixth  Edition,  in  Svo,  price  20/.,  doili, 


PRINCIPLES  OF  THE  CRIMINAL  LAW. 


By   SEYMOUR    F.   HARRIS,   RC.L.,   M.A.   (Oxon.), 

■  s/xTff  smrjoN, 

Bv  C.  L.  ATTENBOROUGH,  ofthe  Inner  Temple,  BairLsicrat-Law. 


REVIEWS. 

"  Hi*  proved  to  b?  a  mHt  popuW  and  uscfuL  work,    ll  is  but  three  yajs  sinrre  the  \v,t  Ediiicm 
publuheti;  now  tn  have  the  nfit  produced  under  Lhecompeunt  kvpervitKu  of  Ur*  Aviei  Jkg^\xt(r 

mdminbly  ^rnngcd." — Lav/  Timei^ 

"  Thii  is  the  FLflh  Edition  within  Iwefve  vesrj,  or  n  v«y  piacifcal  and  luefid  booV,  with  short  but  pood 

.    .'  .    DIstinciLr  ii)b4i«Ain«ie«delie'p<i^ili's'»'hdar<loo1uDi  Kr  apltesint  ^na^iul  ukirDduc 
loiheCHiBinal  Lav."— t'.f^rif  ilfiVBsf'U'     ■  .  ,  ' 

"  The  favBurablt  epiaion  wt  txtircutd  ff  thi  first  tdUion  0/  this  work  aMtars  te  havi 
beat  justified  by  the  rteefticit  it  has  met  ivith.  Laskin^  through  this  nnv  Edilien,  loe  see 
iu>  reason  la  modify  the  praise  tot  hesttfwed  on  the  fomirr  Edition.  The  recent  rases  have 
been  adeUd  emd  the  provisions  of  the  Summary  /arisditlion  Act  are  noticed  in  Iht  chapter 
relating  to  Summary  Comiiitioni.      The  book  is  one  of  til  best  manuals  of  Criminal  Lam 

for  the  student." — Solicitors'  Journal. 

"  There  is  «o  lack  of  Works  on  Criminal  Lnui,  but  there  -mas  room  for  nich  a  useful 
handbook  ^.PrinciUts  as' Mr.  Seyitour  Harris  has  suf'filied.    Aeeaitomeii,  by  ha  previous 
labours,  to  Ute  fait  of  analysing- the  law,  M^.  Jiarmr  kas  ii-aughl  lo  bear  upon  i$s  present 
Toork  qudlifitatitms  well  adapted  lo  securel/u  sutctssful  aaomplishmenl  of  Iht  objeei  which 
ht  had  sit  before  him.     T%at  ob/tet  is  not  an  ambiliom  one,  for  it  does  nol  pretend  to  soar 
above  utility  to  the  young  practititnir  and  Ike  sludeal.     For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris  has  prodticed    \ 
a  clear  and  convenieal  Epitome  of  the  Law.     A  aotiiiailt  feature  e/  Mr.  Harris's  ■Work 
which  it  likely  to  f  rave  of  assistance  both  to  the  practitioner  and  the  student,  consists  of  Ji 
Table  of  Offences,  with  their  legal  character,  Iheir  punishment,  and  the  statute  under  ^t^fti   h 
it  it  iitfiicted,  together  with  a  reference  lo  the  pages  where  a  Statement  of  the  Law  10-111  H   ^ 
found.''— Law  ilACAziPiE  and  Review,  -  it    t' 


ible  br  Ihe  EniSIXuv,  ° 

«>nd.ee>c 

Book  11.  dull  with  olTeiK 

^'oS^b 

ttlBble 

oiTen 

^^nS 

priM 

3-X 

"Mr.  Harris  hat  undertaitn  a  work,  in  our  opinion,  so  much  needed  thet- 
diminish  its  btdi  in  Ihe  next  edition  by  obliterating  the  apologtiiepreface.     The    ^^  -^t  ^ 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.     The  author  Aax      -^tg^ 
abUi^  of  omitsioM  which  is  a  good  test  of  skill,  msdfrom  the  ovtrTuhelmir^  »»^"*"-*^    * 
criminal  law  he  has  discreetly  selected  just  so  much  only  as  a  leanur  nee£  /o    j^^"~^ 
hat  prttenitd  it  in  terms  which  render  it  capable  of  being  eatily  taken  into  tj^^^  ^-^^ 
SoiiaroBS'  Journal.  ji-^-.^ 
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Second  Edition,  in  crown  8vo,  price  5^.  6</.,  cloth, 

THE  STUDENTS'  GUIDE  TO  BANKRUPTCY-; 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions  aod 
Answers,  and  comprising  all  Questions  asked  at  the  Solicitors  Final  Examinations 
in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions  since 
that  Act  By  John  Indermaur,  Solicitor,  Author  of  "  Principles  of  CommoD 
Law,"  &c.,  &c. 

In  i2mo,  price  5j.  6^.,  cloth, 

A  GONGISfi  TREATISE  ON  THE  LAW  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LAW  STUDENTS,  &  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  I.— Of  Bills  of  Sale  generally.  Part  IL — 
Of  the  Execution,  Attestation,  and  Rqnstration  of  Bills  of  Sale  and  satisfaction 
thereof.  Part  III.— Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. 
— Of  Seising  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c. 
By  John  Indermaur,  Solicitor. 

"  The  object  of  the  book  is  thoroughly  practical.  ThoM  who  want  to  be  told  exactly  what  to  <h>  and 
where  to  go  when  they  are  regiitering  a  bill  of  sale  will  find  the  necessary  information  in  this  tittle  book.* 
— Law  youmaL 

In  8vo,  price  2s,  6a.,  cloth, 

A  COLLECTION  OF  LATIN   MAXIMS. 

LITERALLY  TRANSLATED. 

INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 

"  The  book  seems  admirably  adapted  as  a  book  of  reference  for  stodeats  who  come  across  a  Latin  maxim 
in  their  reading." — Law  journal. 


In  one  volume,  8vo,  price  9^.,  cloth, 

LEADING  STATUTES  SUMMARISED. 

FOR   THE   USE   OF   STUDENTS. 
By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OP  GRAY'S  INN,  LATE  SCHOLAR  OP  TRINITY  COLLBCB,  OXFORD  ; 
AUTHOR  OP  "  LEADING  CASES  IN  CONSTITUTIONAL  LAW  BRIEFLY  STATED.*' 

Second  Edition,  in  8vo,  enlarged,  price  6j.,  cloth, 

LEADING  CASES   IN   CONSTITUTIONAL   LAW 

Briefly  Stated,  with  Introduction  and  Notes. 
By  ERNEST  C  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OP  GRAY's  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFOEOw 

*'  Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illastrating  Con- 
stitutional Law,  that  is  to  say,  all  questions  as  to  the  rights  or  authority  of  the  Crown  or  persons  nzider  it, 
as  regards  not  merely  the  constitution  and  structure  ^ven  to  the  governing  body,  bat  also  the  mode  in 
which  the  sovereign  power  is  to  be  exercised.  In  an  introductorv  essay  Mr.  Thomas  gives  a  very  clear  and 
intelligent  survey  of  the  general  functions  of  the  Executive,  and  the  principles  by  which  they  are  regulated ; 
and  then  follows  a  summary  of  leading  cases." — Saturday  Review. 

"  Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  cases."* — Lam 
Times. 

In  8vo,  price  &f.,  cloth, 

AN  EPITOME   OF  HINDU  LAW  CASES.     With 

Short  Notes  thereon.  And  Introductory  Chapters  on  Sources  of  Law,  MErxiage, 
Adoption,  Partition,  and  Succession.  By  William  M.  P.  Coghijlk,  Bombaj 
Civil  Service,  late  Judge  and  Sessions  Judge  of  Tanna. 


STEVENS  <S*   HAYNESy   BELL    YARD,    TEMPLE  BAH. 
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Second  Edition,  in  crown  8vo,  price  i2s.  6^.,  cloth, 

THE  BANKRUPTCY  ACT,  1883, 

With  Notes  of  all  the  Cases  decided  under  the  Act  ; 
The  consolidated  RULES  and  FORMS,  i8S6 ;  The  Debtors  Act,  1869,  so 

FAR  AS  applicable    TO  BANKRUPTCY    MATTERS,    WITH    RULES    AND   FORMS 

thereunder  ;  the  Bills  of  Sale  Acts,  1878  and  1882 ; 

Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  Receivers ;  Scale  of  Costs, 
Fees,  and  Percentages,  1886 ;  Orders  of  the  Bankruptcy  Judge  of  the  High 
Court ;  and  a  Copious  Index. 

By  WILLIAM  HAZLITT,  ESQ.,    and  RICHARD  RINGWOOD,  M.A., 

SBNIOR  RSGISTRAR  IN  BANKRUKFCY,  OP  THE  MIDDLS  TKMPLE,   ESQ.,   BARRISTBR-AT-LAW. 

Second  Edition,  by  R.  RINGWOOD,  M.A.,  Barrister-at-Law. 

"This  is  a  veiy  haodv  edition  of  the  Act  and  Rules. The  cross  references  and  marginal 

references  to  corresponding  provisions  of  the  Act  of  1869  are  exceedingly  useful There  is  a  vay 

hkW  index,  and  the  book  is  admirably  pntktcA.'*'~SolieHors'  JonrmaL 

Part  I.,  price  Js.  6<L,  sewed, 

LORD     WESTBURY'S     DECISIONS     IN    THE 

EUROPEAN  ARBITRATION.    Reported  by  Francis  S.  Reilly, 

of  Lincoln's  Inn,  Barrister-at*Law. 

Parts  L,  II.,  and  III.,  price  251.,  sewed, 

LORD  CAIRNS'S  DECISIONS  IN  THE  ALBERT 

ARBITRATION.       Reported  by  Fbancis  S.  Reilly,    of  Lincoln's  Inn, 
Barrbter-at-  Law. 

Second  Edition,  in  royal  8vo,  price  30;.,  cloth, 
A  TREATISE  ON 

THE   STATUTES  OF  ELIZABETH  AGAINST 
FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Acts  1878  and  1882  and  the  LAW  OF  VOLUNTARY 

DISPOSITIONS  OF  PROPERTY. 

By  the  late  H.  W.  MAY,  B.A.  (Ch.  Ch.  Oxford), 

Second  Edition,  thoroughly  revised  and  enlarged,  by  S.  Worthington  Worthington, 
of  the  Ii^ner  Temple,  Barrister-at-Law.  Editor  of  the  ''Married  Women's 
Property  Acts,"  5th  edition,  by  the  late  J.  R.  Griffith. 


*'  In  conclusion,  we  can  heartily  recommend  this 
book  to  otir  reiukrs,  not  only  to  those  who  are  in 
large  practice,  and  who  merely  want  a  classified 
list  of  cases,  hot  to  those  who  have  both  the  desire 
and  the  kisnre  to  enter  upon  a  systematic  study  (tf 
our  ]»w.'*'SoiMtcn'  youmal. 

"As  Mr.  Worthington  points  oat,  since  Mr.  May 
wrote,  the  *  Bills  of  Sale  Acts'  of  1878  and  x889 
have  been  passed ;  the  '  Married  Women's  Property 
Act,  xSSs' (making  settlements  by  married  woinen 
void  as  agamst  creditors  in  cases  in  which  similar 
settlements  by  a  man  would  be  void),  and  the 
'  Bauokniptcy  Act,  188^.'  These  Acts  and  the  deci- 
sions upon  tnem  have  oeen  handled  by  Mr.  Worth- 
ington m  a  manner  which  shows  that  he  is  master 
ofhis  subject,  and  not  a  slavish  copyist  of  sections 
and  head-notes,  which  i%  a  vicious  proMnsity  of 
many  modem  compilers  of  text«books.  His  Table 
of  Cases  (with  reference  to  all  the  reports),  is 
admirable,  and  his  Index  most  exhaustive." — Law 
Times. 

*'The  results  of  the  authorities  appear  to  be 
javen  well  and  tersely,  and  the  treatise  will  we 
think  be  found  a  convenient  and  trustworthy  book 
of  reference."— /^w  yowrMm/. 


"  Mr.  Wortbington's  work  appears  to  have  been 
conscientious  anatxhtinstiye.**— Saturday /ttvieto. 

"Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject,  l^e 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  .  .  .  On  the  whole,  he  has  produced  a  very 
meful  book  of  an  exceptionally  scientific  character." 
-- Solicitors^  Journal, 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distm* 
guishes  original  research  from  borrowed  labours." 
— Amsticam  Law  Review. 

"  We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  tlw  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  ^wxt»,    —Law  Times, 
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In  one  volutne,  medium  8vo.,  price  3$^.,  Cloth  ;  or  in  Half-Roxburgh^  ^. 

A   HISTORY  OP  TkE   FOFiESHORE 

AND    THE -LAW    RELATING   THERJBTO. 

With  a  Hitherto  Unpublished  Treatise  by  Lord  Hale,  Lord  Hal£*s 
<*De  Jur£  Maris,"  and  thb  Third  Edition  of  Hall's  £ssay  on  tu& 

RIGHTS   OF  THE   CROWN    IN    THE   SEA-SHORE. 

With  Notes,  and  an  Appendix.  RELATtKG  to  F£sHERnts. 
By    STU-ART.  A.    MOORE,   P.S.A., 

OP  THB  INNER  TBMPLE,    BAUtISYBK-AT»LAW. 


"  This  work  Is  nominally  a  third  edition  of  the 
late  Mr.  Hall's  essay  on  the  rights  of  the  Crown  in 
the  Sea-shore,  but  in  reality  is  an  absolutely  new 
production,  for  out  of  some  900  odd  pages-  Hall's 
««s«y  %akx&  up-^wt  227.  Mr.  Meove  has  wrilteira 
book  of  great  importance,  whidi  should  made  an 
epoch  in  the  history  of  the  rights  of  the  Crowji  and 
the  subject  in  the  Htns  mans,  or  foneshote  of  the 
kingdom.  Hall's  treatise  (with  Loveland's  notes)  is 
set  out  with  fresh  notes  by  the  present  editor,  who 
is  anything  but  kindly  disposed  towards  his  author, 
for  his  notes  are  nothing  but  a  sertes  of  exposures 
■^  what  bo  d^ems  to  -be  Hidl's  ernes  and  misrepre- 
itenfaiions.'  Mr.  Moore  adqiits  )ilft  T)ook  t«  be  a 
brief  for  the  opposite  side  of  the  contention  sup- 
ported by  Hall,  and  a  more  vigoFOus  and  argu- 
mentive  treatise  we  have  scarcely  ever  seen.  Its 
arguments  are  clearly  and  broadly  disclosed,  and 
supported  by  a  wealth  of  facts  and  cases  which 
show  the  research  of  the  learned  author  to  have 
been  most  full  and  elaborate.  .  .  .  There  is  no 
doubt  that  this  is  an  important  work,  which  must 
have  a  considerable  influence  >oa  that  branch  of  ih* 
law  with  whidk  it  deals.  That  law  is  GOntaifie<|  in 
andent  and  most  inacces^ble  records ;  these  have 
now  been  brought  to  tight,  and  it  nay  w«:U  be 
that  important  results  to  the  subjea  tnay  flow 
ihercfrpm.  The  Profession,  not  tp  say  the  general 
pubKc,  owe  the  learned  author  a  deep  debt  of 
gratitude  for    providing   ready  to    hand    such    a 


wealth  of  materials  for  fouodins  and  building  up 
arg;uments.  Mr.  Stuart  Moore  has  written  a  wock 
which  must,  unless  his  contentions  are  nttoiy  an- 
fouadea,  at  otice  become  the  standard  text-boMc  00 
the  kawof  the-Sea'^horf.'^Z^Itar  Tim/M,  Dec  xsl. 

**  Mr.  Stuftrt  If  ODK  ia  hfe  valuable  work  <mi  tke 
Foreshore.**-^  X!^  Timtu 

'*  Mr.  Stuart  Moozc's  work  <mi  the  dtle  of  the 
Crown  to  the  land  arouDd  the  coekst  of  England 
lying  between  the  high  and  low  water-muk  is 
■somethinc^  more  than  an  ordinary  law  book.  It  is 
a  history,  and 'a  very  interesting  one,  of  such  land 
and  the  rights  exertiM  over  uVronf  the  eatlicst 
times  to  the  present  day ;  &ad  a  careAiI  study  of 
the  facts  contained  fn  the  book.  «nd  of  the  azgn- 
raents  brought  forward  can  scaKdy  fail  to  convince 
the  reader  of  the  inaccuracy  of  the  theory,  now  so 
constantly  put  forward  by  the  Crown,  that  withowt 
the  existence  pf  special  evidence  to  the  oootrary, 
the  land  which  adjmns  riparian  propeity,  and 
which  is  covered  at  high  tide,  belongs  to  the 
Crown  and  not  to  the  owner  of  the  adjoining 
manor.  Xholist  which  Mr.  Moore  giv^  of  nlaoes 
whera  thor  question  df  foreshore  has  bten  alfeady 
raised,  and  of  those  as  to  wnich  evidence  on  the 
fabjoct  CKis^  amongst  the  public  records,  is  valn- 
ahlts,  though  by  no  means  eahaustive ;  and  the 
book  should  certainly  find  a  place  in  the  library  of 
the  lord  of  every  riparian  manor." — Momimg-^asi. 


In  on^  volume,  8vo,  price  12s,,  cloth, 
A  TREATISE  ON  THE  LAW  RELATING  TO  THE 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COUR^ ; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers 

Pollution. 

By  CLEMENT  HIGGINS,   M.A.,  F.C.S., 

or  THE  INI<rElt  TBMPLE,  KAJIRISTKR-AT-VAW. 

"As  a  compendium  of  the  law  upon  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value,  and  more 
especially  to  those  who  have  to  advue  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Prevcntiort  Act,  1876,  or  to  abjudicate  upon 
those  proceedings  when  brought."  — /mA  Law 
Times. 

"  We  can  recommend  Mr.  Hinins*  Manual  as 
the  best  guide  we  po!WC95.'*--/*tr*/rV  Health.- 

"County  Court  Judges,  Sanitary  Authorities, 
and  Kiparian  Owners  will  find  in  Mr.  Higgin^' 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  I^w  on  the  Subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  will  readily  be 
recognised  as  having  special  fitness  on  .iccount  of 


his  practical  acquaintance  both  with  the 

and  the  legal  aspects  of  his  subject." — Lmiw  Ma^a^ 

grne  and  lieviev/. 

"The  volume  is  very  carefully  arrangred  through- 
out, and  will  prove  of  great  utility  both  to  miners 
and  to  owners  of  land  on  the  banks  of  rivers.*' — 
The  Mining  y^tonai. 

"  Mr.  Higgins  ^Tites  tersely  and  clearty,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altogether 
the  work  is  one  which  Mrill  be  found  very  oseftil  by 
ajl  interested  in  the  subject  to  which  it  relates^*' — 
Engineer. 

*^A  compact  and  convenient  matinal  of  the  law 
on  the  subject  to  which  it  rebites."— -^MrVr/^rr' 
Journal. 
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In  8vo,  Fourth  Edition,  price  ass.,  cloth, 

MAYNE'S     TREATISE 

ON 

THE    LAW    OF    DAMAGES. 

•  '  1  FOURTH    EDITION. 

»  .  •  •- 

BY 

JOHN      a      M  A  Y  N  E, 

OP  THB  INNER  TEMPLE,    BAKRISTER-AT-LAW  ; 

AND 

LUMLEY     SMITH, 

OP  THB  INNER  TEMPLE,   Q.C' 


**  Few  books  have  been  better  kept  up  to  the  current  law  than  this  treatise.  The  earlier  part 
of  the  book  was  remodelled  in  tl^  last  edition,  and  in  tfie  present  edition  the  chapter  on 
Penalties  and  Liquidated  Damages  has  been  re-written,  no  doubt  in  coos.equence  of,  or  with 
regard  to,  the  ekibaraie  and  exhaustive  judgment  of  the  late  Master  of  the  Kcils  in  Wallis  y. 
Smith  (31  W.  R.  314  ;  L,  R.  21  Ch.  D.  243).  The  treatment  of  the  subject  by  the  authors  is 
admiraoly  clear  and  concise.  Upon  the  point  involved  in  Wallis  v.  Smith  they  say  '  The 
result  is  that  afi  agreement  with  various  covenants  of  different  importance  is  not  to  be  governed 
by  any  inflexible  rule  peculiar  to  itself,  but  is  to  be  dealt  with  as  coming  under  the  general  rule, 
that  the  intention  of  the  parties  themselves  is  to  be  considered.  If  they  have  said  that  in  the 
case  of  any  breach  a  fixed  sum  is  to  be  paid,  then  they  will  be  kept  to  their  agreement,  unless 
it  would  lead  to  such  an  absurdity  or  injustice  that  it  must  be  assumed  that  they  did  not  mean 
what  they  said.'  This  is  a  very  fair  Summary  of  the  judgments  in  Wallis  v.  Smith,  especially 
of  tint  of  Lord-  Justice  Cotton  ;  and  it  supplies  the  nearest  approach  which  can  be  given  at 
present  to  d  rul^  for  ptactical  guidance.  We  can  heartily  commend  this  as  a  carefully  edited 
edition  of  a  thoroughly  good  book," — Solicitors*  /oumal, 

"  The  editors  have,  with  their  well-known  care,  eliminated  much  obsolete  matter,' and  revised 
and  corrected  the  text  in  accordance  with  the  recent  changes  in  procedure  and  legislation.  The 
chapter  on  penalties  and  liquidated  damages  has  been  to  a  great  extent  re-written,  and  a  new 
chapter  has  been  added  on  breach  of  statutory  obligations.  As  of  former  editions  of  this  valua- 
ble work,  we  can  but  speak  of  it  with  strong  comipendation  as  a  most  reliable  authority  on  a 
very  important  branch  of  our  law — the  Right  to  Damages  as  the  result  of  an  Action  at  Law." 
-r^ltow- Journal, 

* '  During  the  twentf-tmo years  which  heme  eiapied  since  the  publication  of  th  is  well-known 

'70ork,  its  reputation  has  been  steadily  growing,  and  it  has  long  since  become  t/u  recognised 

atithotity  on  the  important  subject  of  which  it  treats,"^LAVf  Magazine  and  Review. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  welt  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  seoon^  editions 
The  result  is  most  satisfactory.  Mr.  Lumtey 
Smith's  edition  was  ably  and  conscientiomsly  pre* 
pared,  and  we  are  gUd  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  Uie  same  time  the  book  has  doubtless  be^ 
improved  by  the  reappearance  of  its  author  as  co- 
editof.  The  earlier  part,  indeed,  has  been  co  a 
oonsido^bbe  extent  entirely  rcwritton. 

"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  hv  any  princi- 
pies  at  alL  In  actions  for  injuries  10  toe  person  or 
rcputatiot),  (ot  example,  a  judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 


what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion,  they  may  give 
damages  'for  examples  sake,'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive*  or 
*  exemplary '  dadlage:!  ca'ntiot,  except  in  very  nue 
cases,  be  awarded,  but  must  be  liouted,  sm  in  con- 
tract, to  the  actual  harm  sustained. 

"  It  is  needle^  to  Comment  upon  the  arraagennnt 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made.  The  editors  modestly  express  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  ha\'e 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  oqussioo  was  tnavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  r^visttd.''— 
Solicitors'  journal. 


**  This  text-booh  is  so  well  hmnunf  not  only  as  the  highest  authority  on  the  suhjett  treated 
of  but  as  one  of  the  best  text-books  ever  writ  ten,  that  it  would  be  idle  for  tts  tc  speak  of  it 
in  the  words  of  commendoUum  that  it  deserves.    It  is  a  work  that  no  practising  lawyer  can 

d9  7uilhouf,"^CA'SADA  Law  JOVKKAL.  '    j 
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Now  ready,  in  crown  8vo,  price  41.  6d,^  cloth. 

ABSTRACT    DRAWING.     Containing  Instructions  on 

the  Drawing  of  Abstracts  of  Title,  and  an  Illustrative  Appendix.    By  C.  E,  Scott, 
Solicitor. 


Second  Edition,  in  crown  8vo,  price  7j.»  cloth, 

THE    LAW    RELATING    TO    CLUBS. 

By  the  late  JOHN  WERTHEIMER,  Barrister-at-Law. 


Second  Edition,  by  A.  W.  CHASTER,  Barrister-at-Law. 


jttdgi 


'*  A  convenient  handbook,  drawn  up  with  great 
*  rmcnt  and  perspicuity." — Morning  Post, 
*^Both  useful  and  interestinff  to  those  ioterested 
in  club  management." — Law  Times. 

"  Mr.  Wertheimer's  hbtory  of  the  cases  is  com- 
plete and  well  arranged." — Saturday  Revitw, 


"  This  is  a  very  neat  little  book  on  an  interestins 
subject.  The  law  is  accurately  and  well  expressed.** 
^-Law  youmaL 

"This  is  a  very  handy  and  complete  little  work. 
This  excellent  little  treatise  should  lie  on  the  table 
of  every  dub." — Pump  Court. 


In  8vo,  price  Zf.,  sewed, 

TABLE  of  the  FOREIGN  MEBOANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
Lyon-Caen,  Professeur  agr^^  &  la  Faculte  de  Droit  de  Paris ;  Professeur  ^ 
I'Ecole  libre  des  Sciences  poUtiques.  Translated  by  Napoleon  Argles, 
Solicitor,  Paris. 


In  one  volume,  demy  8vo,  price  iolt.  6^.,  doth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  and  DELIVERY.  By  John  Houston,  of  the  Middle  Temple, 
Barrister-at-Law. 

"  We  have  no  hentation  in  saying  that  we  thtnk    I    to  the  library  of  either  the  merchant  or  the  lawyer." 
Mr.  Houston's  book  will  be  a  very  useful  accession    |   ^SoUciiors'  youmai. 

Just  published,  in  SvO|  price  lOf.,  cloth, 

THE  TRIAL  OF  ADELAIDE    BARTLETT    FOR 

MURDER ;  Complete  and  Revised  Report.  Edited  by  Edward  Bbal,  B.  A., 
of  the  Middle  Temple,  Barrister  at-Law.  With  a  Preface  by  Edward  Clarke, 
Q.C.,  M.P. 

In  8vo,  price  los.  6^.,  cloth, 
A   REPORT   OF   THE   CASE   OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it  ;  or  Illustrating  thb  Doctrine  op  Com- 
mercial Fraud.     By  W.  F.  Finlason,  Barrister-at-Law. 


In  royal  8vo,  price  lor.  6</.,  cloth, 

iniTT  BY  WIY  m  BEVIVftl 


THE  PBiCTICE  OF  EQUTiT  6T  WAT  OF  SEYIYOR  iHD  SPPLEIEKT. 


With  Forms  of  Orders  and  Appendix  of  Bills.     By  LoFTUS  Leigh  Pembertox, 
of  the  Chancery  Registrar's  Office. 

will  probably  be  applied  to  futiife  cases. "--vSaIi- 
ciiors'  yourtuU* 


"  Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  convicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 
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In  8vo,  price  6j.  dd,,  cloth, 

THE  ANNUAL   DIGEST    OF    MERCANTILE 
CASES    FOR   THE    YEAR    1886. 

Being  a  Digest  of  the  Decisions  of  the  English,  Scotch  and  Irish  Courts 

ON  Matters  Relating  to  Commerce. 

By  JAMES  A.  DUNCAN,  M.A.,  LL.B.,  Trin.  CoU.,  Camb., 

AND   OF  THE  INNER  TEMPI  E,    BARRISTBR-AT-LAW. 

"  We  hope  the  present  issue  may  be  the  first  of  &  |  book  to  men  of  business  and  to  members  of  the 

series  which  will  naturally  increase  in  value  with  I  legal  proffMsion.'*—Zw*r^<?/Af^rr«o'-  „  .    ,       . 

»k»  «rM<rr.«  r^f »;«-  "     ^J*,s^^«  jp^»-^.  I  A  worlc  of  such  handy  reference,  well  indexed, 

the  progress  of  time.  -Saturday  Review,  ;  ^^  containing  the  essence  of  a  year's  decUions 

There  can  only  be  one  opinion,  and  that  a  very  i  will  be  found  a  valuable  addition  to  office  libiaries." 

decided  one  indeed,  in  favour  of  the  value  of  this  |  — Liverfooi  Daily  Post. 

***   The  Annual  Digest  cf  Mercantile  Cases^  for  1885,  can  also  be  had,  price  6s,,  cloth. 


Third  Edition,  in  crown  8vo,  price  lor.,  cloth, 

THE  LAW  AND  PRACTICE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Acts,  the  Corrupt  and 
Illegal  Practices  Prevention  Acts,  the  General  Rules  of  Procedure  made  by  the 
Election  Judges  in  England,  Scotland,  and  Ireland,  Forms  of  Petitions,  &c. 
Third  Edition.    By  Henry  Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 


"  Mr.  Hardcastle  gives  us  an  original  treatise 
'     with  foot-notes,  and  ne  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 


Elide.       We    can   thoroughly   recommend    Mr. 
ardcastle's  book  as  a  concise  maniuil  on  the  law 
and  practice  of  election  petitions." — Law  Times. 


Vols.  I.,  IL,  &  III.,  price  73^. ;  and  Vol.  IV.,  Pts.  I.  to  IV^,  price  14^. 
REPORTS    OF    THE    DECISIONS    OF    THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARUAMENTARY  ELECTIONS   ACT,    1868. 
By  EDWARD  LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE. 
Vol.  IV.  Parts  TIL  and  IV.  Edited  by  J.  S.  Sandars,  Barrisierat'Law. 


•  • 


In  8vo,  price  I2x.,  cloth, 

THE    LAW    OF    FIXTURES, 

IN  THE  PRINCIPAL  RELATION  OP 

LANDLORD      AND      TENANT, 

AND  IN  ALL  OTHER  OR  GENERAL  RELATIONS. 

FOURTH  EDITION. 
By   ARCHIBALD    BROWN,   M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon. 


OF  THE  MIDDLE  TEMPLE,    BARRISTER*AT*LAW. 


"  A  new  chapter  has  been  added  with  reference 
to  the  Law  of  Ecclesiastical  Fixtures  and  Dilapida- 
tions.   The  book  is  worthy  of  the  success  it  has 


achieved.*'— Z-ow  Times. 

*  The  treatise  is  commendable  xui  well  for  origi* 
nality  as  for  Laboriousness.  "»Zitw  Joutnal. 


34 


STEVENS   <Sr*    HAYNES,    BELL    YARD,    TEMPLE   BAK. 


,$tcl)cni9  anb  ^Si^^"^^'  §txxt^  jof  ^rpiints  at  tlu  (Earls  'S^ti^vxXtx^. 
SIR  BARTHOL-OMEW   SHOWER'S  PARLIAMENTARY  CASES. 

In  8vo,  1876,  price  4/.  4J.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  6*  WRITS  OF  ERROR. 

FOURTH    EDITION. 
CONTAINING  ADDITIONAL  CASES   NOT  HITHERTO   REPORTED. 

REVISED  AND   EDITED  BY 

RICHARD  LOVELAND  LOVELAND, 

OP  TUB  INNER  TEMPLE,    BARRISTBR>AT-LA\V  ;  EDITOR  OF    "  KELYKC'S  CROWN  CASES,"  AND 
**  hall's  ESSAY  ON  THE  RIGHTS  OF  THE  CROWN   IN  THE  SEASUOKE." 

**  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bcllewe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelyr.ge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Sbower*s  Cases 
in  Parliament. 

**  The  volume,  although  beautifully  printed  on  old-fashioned  Paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

**  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"  Shower's  Cases  are  models  for  reporters,  evei>  in  our  day.-  The  statements*  of  the 
case,  the  arguments  of  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

**  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  'be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.' " — Canada  Lazu  Journal. 

BELLEWE'S    CASES,    T.    RICHARD    IL 
In  8vo,  1869,  price  3/.  3^.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 


Collect'  ensembl'  hors  les  abridgments 
Richard  Bellewe,  de  Lincolns 
Edition. 

"  No  public  library  in  the  wco-ld,  where  English 
law  finds  a  place,  should  be  wiihout  a  copy  of  this 
edition  of  Bellewe." — Canada  Law  Journal. 

*'  We  have  here  »,/aC'SifHiie  edition  of  Bellewe, 
and  it  is  rcaUv  the  most  beautiful  and  admirable 
reprint  that  nas  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing,  and  fonns  a  most 
interesting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  £dward  I.  and  other  similar  works  which 
have^  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls ;  but  is  far 
superior  to  any  of  them,  and  is  io  this  respect 


de    Statham,   Fitzhcrbert  et  Brooke.      Per 
Inne,     1585.     Reprinted  from    the  Original 


highly  crcdiuble  to  the  spirit  and  entcrptise  of 
private  publishers.  The  work  is  an  important  lick 
in  our  legal  history ;  there  are  no  year  books  of  the 
reign  of  Kichard  II.,  and  Bellewe  supplied  the  only 
sul^titute  by  carefully  extracting  and  collecting  all 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form — that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  that  the  wtnk  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  rei^  of  Richard  IL. 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is  therefore  one  of  the  most  intdli|^le 
and  interesting  legal  memorials  of  the  MMldk 
Ages." — Lavj  Ttnus. 


CUNNINGHAM'S     REPORTS. 

In  8vo,  1 87 1,  price  3/.  3j.,  calf  antique, 
Cunningham'^  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,   humbly  offered  to  ihe 
Consideration  of  both   Houses  of   Parliament.     Third  edition,   with  numerous 
Corrections.     By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 

peace  and  prosperity  of  every  nation  thaa  good 
laws  and  the  due  exccction  of  them.'  Ilie  history 
of  the  civil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  Engl'ish  Reporters,  beginniisg 
with  the  roMMrtect  of  the  Year  Books  from  t  Edv. 
III.  to  xa  Hen.  Vlil. — being  near  200  years — and 
afterwards  to  the  time  of  the  atithor.  ^ — '" ^ 
Law  ycumal. 


"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain,'  gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  I'hat  chapter  begins 
Mrith  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as   follows:  'Nothing  conduces  more  to  the 
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^tetrntt  nnb  3^)»tsnt4s'  c^eric^  of  Jlefnrtnts  of  the  (Saris  Jlet^octtrs. 
CHOYCB    CASES    IN    CHANCERY. 


In  8vo,  1870,  price  2/.  zr.,  calf  antique, 

THE  PMCTIOE  OP  THE  HIGH  OODRT  OF  OHAUOERT. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 

*'Thfs  volume,  in  paper,  type,  aod  bindiDg  (like  '  Belle we's  Cases')  i<  a  fac-simile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other.'" — Canada  Law  yoiemal. 


In  8vo,  1872,  price  3/.  3^.,  calf  antique, 

SIR  G.  COOKE'S  COMMON  PLEAS  .REPORTS 

IN  THE  REIGNS  OF  QUEEN  ANNE,   AND  KINGS  GEORGE    I.   and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre*s  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 


II  T  .....  V — I . j: :_  1 i_-j        j^jj  Qj^  volume  of  Reoorta  maybe  produced  by  these 

modem  publishers,  whose  good  taste  is  only  equalled 


Law  books  never  can  die  or  remain  long  de.id 
90  long  as  Stevens  and  Haynes  are  willine  to  con* 
tinue  them  or  revive  them  when  dead.  It  is  cer- 
tainly surprising  to  see  with  what  facial  accuracy 


by  their  enterprise.**— C^uux/a  Law  Journal. 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo,  1873,  price  4/.  45*.,  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIIT.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  M>RCii's  (John)  Translation  ^Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgement,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.    8vo.  1873. 

'*  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and 


corrected    edition    peculiarly    desirsu>le,    Messrs. 


S>l 


Stevens  suid  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
Journal. 


KELYNGE'S  (W.)   REPORTS. 

In  8vo,  1873,  price  4/.  4J.,  calf  antique, 

Kelynge*s  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  his  late  Majesty  King  George  11.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.  1873. 


KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

;  In  8vo,  1873,  price  4/.  \s.^  calf  antique, 

Kelyxc's  (Six  T.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others  ;  to  which  are 
added,  Three  Modern  Cases,  viz. ,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Quctn  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed^  together  with  a  Treatise  upo.n  the  Law  and  Proceed- 
ings FN  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully 
j  revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 

Barristcr-at-Law. 
"We  look  upon  this  volume  as  one  of  the  most        good  service  rendered  by  Messrs.  StevensandHajme* 
important  and  valuable  of  the  unique  reprints  of        to  the  profession.  .  .  .  Should  occasion  arise,  the 
Messrs.  Stevens  and  Haynes.    Little  do  we  know        Crown  prosecutor,  as  well  as  counsel  for  the  prisoner, 
\     of  the  mines  of  legal  wealth  that  lie  buried  in  the        will  find  in  this  volume  a  complete  vadt  nueum  of 
olu  law  books.   But  a  careful  examination,  either  of       the  law  of  high  treason  and  proceedings  in  relation 
the  reports  or  of  the  treatise  embodied  in  the  volume        thereto," — Canada  Law  Journal, 
I     now  before  us,  will  give  the  reader  some  idea  of  the 
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Second  Edition,  in  8vo,  price  26s.,  cloth, 
*  A    CONCISE     TREATISE    ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE. 

BASED  OiV  THE  DECISIONS  IN  THE  ENGLISH  COURTS, 

By  JOHN  ALDERSON  FOOTE, 

OP  Lincoln's  inn,  barrister- at-law  ;  chancellor's  legal  mboalust  andsxniorwmewkxscholae 

OF  international  law,  CAMBRIDGE  UNIVERSITY,  1873  ',  SENIOR  STUDENT  IN  JURISPRUDBMCB 
AND  ROMAN  LAW,  INNS  OP  COURT  EXAMINATION,  HILARY  TSRM,  1874. 


"  This  work  seems  to  us  likely  to  prove  of  considerable  use  to  all  English  lawyers  wko  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake*s  valuable  treattise,  twenty 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  different  parts  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  cooclusioos 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  done 
this  well." — Solicitors  Journal. 

"  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  the 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  questioo."— >Sa/im/it^i?n)«(rw, 
March  8,  1879. 

"  The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  coostmct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  from  judicial  dectsioos  in 
English  Courts  which  have  superseded  them.  And  it  Is  here,  in  compiling  and  arranging  in  a  coodse 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fruit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  tnvaloable : 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  trouble. " — 
Stmndard. 

"  The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.  Most  of  his 
criticisms  seem  to  us  very  just.  .  *  .  .  On  the  whole,  we  can  recommend  Mr.  Foote's  treati^  as  a  nsefiil 
addition  to  ouf  text-books,  and  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practising 
— Tkt  JoMmal  0/ yurisprudtnct  atuL  Scottish  Law  Magaxitu. 

*'  Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well 
of  the  Practitioners.     For  both,  the  fact  that  his  work  Is  almost  entirely  one  of  Case-law  will 
it  as  one  useful  alike  in  Chambers  and  in  Court." — Law  M€igttxin€  and  Xrvitw. 

"  Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr,  Foote's  book 

is  the  *  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — Penoost 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  #hich  reflects  high  credit  on  the 
author's  assiduity  and  capacity.  They  are  '  meant  merely  to  guide  the  student ;  *  but  they  will  do  much 
more  than  guide  him.  They  will  enable  him  to  get  such  a  grasp  of  the  subject  as  will  render  the  reading 
cf  the  text  easy  and  fruitful.** — Law  youmal. 

**  This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  referenoe  fisr 
practising  barristers.'* — Bar  Examination  youmal. 

"This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modem  treatise  on 
Private  International  Law  adapted  to  the  every-day  requirements  of  the  English  Practitioner.  The 
whole  volume^  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  nte — an  octavo  of  500 
pages  only — ^and  the  arrangement  and  development  of  the  subject  so  well  concaved  and  executed,  that  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  deci»ons  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper."— Ox^firrd  and  Cambridgt  Undtrgrmdmati^ 
youmal. 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  (& 
our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  V.«gKfh  langnage^  .  . 
llie  work  is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all  persons  who 
have  to  consider  questions  on  private  international  law."— X/Acimwm. 
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THE 

latD    iBaBajine  anli  3^ebieto, 

AND 

QUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

Price  VITE   SHILXjINGS  eaoh  Number. 


No.  CCXVIII.     (Vol.  I,  No.  I.  of  the  New  Quarterly  Series.)    November,  1875. 
No.  CCXIX.     (Vol.  I,  4th  Series  No.  II.)    February,  1876. 

N.B.^Theu  two  Numbtrs  are  out  of  print. 

No.  CCXX.  (Vol.  I,  4th  Scries  No.  III.)  For  May,  1876. 

No.  CCXXI.  (Vol.  I,  4th  Series  No.  IV.)  For  August,  1876. 


Nos.  CCXXII.  toCCXLV.  (Vol.  2, 4th  Series,  to  Vol.  7, 4th  Series,  Nos.  V.  toXXVIII.), 

November,  1876,  to  August,  1S82. 


Nos.  CCXLVI.  to  CCXLIX.  (Vol.  8,  4th  Series  Nos.  XXIX.  to  XXXII.), 

November,  1882,  to  August,  1883. 

Nos.  CCL.  to  CCLIII.  (Vol.  9,  4th  Series,  Nos.  XXXIII.  to  XXXVI.), 

November,  1883,  to  August,  1884. 


Nos.  CCLIV.  to  CCLVII.  (Vol.  9,  4lh  Series,  Nos.  XXXVII.  to  XL), 

November,  1884,  to  August,  1885. 


Nos.  CCLVIII.  to  CCLXI.  (Vol.  X.,  4th  Series,  Nos.  XLI.  to  XLIV), 

November,  1885,  to  August,  1886. 


Nos.  CCLXII.  to  CCLXV.  (Vol.  XL,  4th  Series,  Nos.  XLV.  to  XLVIIL), 

November,  1886,  to  August,  1887. 


Nos.  CCLXVL,  to  CCLXIX.  (Vol.  XIL,  4th  Series,  Nos.  XLIX.  10  LIL), 

November,  1887,  to  August,  1888. 


Nos.  CCLXX.  to  CCLXXIII.  (Vol.  XIII.,  4th  Series,  Nos.  LIIL  to  LVT.), 

November,  1888,  to  August,  1889. 

No.  CCLXXIV.  to  CCLXXVIL  (Vol.  XIV.,  4th  Series,  Nos.  LVII.  to  LX.), 

November,  1889,  to  August,  1890. 


No.  CCLXXVIIL  to  CCLXXXI.  (Vol.  XV.,  4th  Series,  Nos.  LXI.  to  LXIV.), 

November,  1890,  to  August,  1891. 

An  Annual  Subscription  of  aos.,  paid  in  advance  to  the  Publishers,  will 
secure  the  receipt  of  the  LAV^  MAGAZINE,  free  by  post,  within  the 
United  Kingdom,  or  for  248.  to  the  Colonies  and  Abroad. 
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Fourth  Edition,  in  one  vol.,  8vo,  price  32J.  tut^  cloth. 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D.  MiVyi^E,  of  the  Inner  Temple,  BarDster»atrLaw,  AntboK^of  "  ATccoUse  od 

Damages,*  &c. 

*' A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Ma)me  cannot  £ai! 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Southern  India, 
and  has  produced  a  work  of  value  alike  to  the  practitioner  at  tne  Indian  Bar,  or  at  home, 
in  appeal  cases,  and  to  the  scientific  jurist. 

'*  To  all  who,  whether  as  pcactitioners  or  adnainifitrators,  or  as  students  of  the  sdence 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law 
ana  Usage,  we  heartily  recommend  the  careful  perusal  of  Mr.  Maync's  valuable  treatise." 
— Law  Magazine  and  Revieiv. 

In  8v!Q,  1S77,  price  ly.,  cloth, 

A    DIGEST    OF    HINDU    LAW, 

AS  ADMINISTERED  IN   THE   COURTS  of  the  MADRAS  PRESIDENCY. 

ARRANGED  AND   ANNOTATED 
By  H.  S.  CUNNINGHAM,   M.A.,   Advocate-General,  Madras. 

DUTCH     LAW. 


In  2  Vols.,  Royal  8vo,  price  gof.,  cloth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Decker, 
Advocate.  Translated  from  the  original  Dutch  by  J.  G.  KoTZfi,  LL.B.,  of  the 
Inner  Temple,  Barrister-at-Law^  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  of  Decker  from  the  Edition  of  178a 

*»*  Vol.  II.  can  be  had  separately,  price  501. 


Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of- the  CAPE  OF 
GOOD  HOPE.     1868,  1869,  1870-73,  and  74.     Bound  in  Three  Vols.    Roj-al  8vo. 
1875,  1876,  1879,  etc. 

Mbnzies*  (W,),  Reports  of  Cases  decided  in  the  Supreme  Comrt  of  the  CAPE  OF 
GOOD  HOPE.     Vol.  I.,  Vol.  II.,  Vol.  III. 

Buchanan  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzies.  Compiled 
by  James  Buchanan,  Advocate  of  the  Supreme  Court.     In  One  Vol.,  royal  8vc. 

In  8vo,  1878,  cloth, 

PRECEDENTS  IN  PLEADING:  being  Forms  filed  of  Record  in 
the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.  Collected  and 
Arranged  by  J^^mes  Buchanan. 

In  Crown  8vo,  price  3U.  6</.,  boards, 

THE   INTRODUCTION    TO    DUTCH    JURISPRUDENCE    OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenw^en  van  der  Made,  and 
References  to  Van  der  Keesel's  Theses  and  Schorer's  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  t2mo,  price  15^.  yt^/,  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Butch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  th»  Law  of  Holland.     By  DiONVsius  GoDEFRiDrs  • 
VAN  DER  Kessel,  Advocate,  and  Professor  of  the  Civil  and  Modern  Laws  in  tSe  | 
Universities  of  Leyden.     Translated  from  the  origiDal  Latin  by  C»  A.  Lobex7.,   ! 
of  Lincoln's  Inn,  Barrister-at-Law.     Second  Edition,  With  a  Biogmphical  Notice 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden.  I 


Sr/iVENS  &•   /fAYNES,   BELT.    YARD,    TEMPLE   BAR. 


SO 


THE 


58ar  6]caminatiott  SournaL 

No.  72.     Price  3s. 

HILARY,    1892. 


CONTENTS:— 

SUBJECTS   OF  EXAMINATION. 
EXAMINATION   PAPERS,  WITH  ANSWERS. 

Real  and  Personal  Property. 

Equity. 

Common  Law. 

Roman  Law. 
STUDENTSHIP   EXAMINATION   PAPERS. 
LIST  OF  SUCCESSFUL  CANDIDATES. 
REVIEWS.    .  *  ■ 

INDEX,  TITLE,   ETC.,  TO  VOL.  X.  ' 

Edited  by 

A.    D.    TYSSEN,    D.C.L.,    M.A., 

or  THB  INKER  TBMPLB,   BARttlSTEK-AT-LAW  J  AND 

W.    D.    EDWARDS,    LL.B., 

OP  Lincoln's  inn,  barrister-at-law. 


•  • 


,*  //  is  intended  in  future  to  publish  a  Number  of  the  Journal  after  each  Examination, 

' 

Now  published,  in  8vo,  price  iSj.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS.  IV., v., 

VI„  VIL,  VIIL,  IX.  &  X,  Containing  the  Examination  Questions  and  Answers 
from  Easter  Term,  1S7S,  to  Hilary  Term,  1892,  with  List  of  Successful  Candidates 
at  each  examination,  Notes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent-L^is- 
lation  of  importance  to  Students,  and  other  information. 

By  a.  D.  TYSSEN  and  W.   D.  EDWARDS,  Barristers-at-Law. 
Fifth  Edition.     In  8vo,  price  9«.  cloth, 

A  SUMMARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

By    T.    EUSTACE    SMITH, 

OP  THS  INNER  TEMPLE,   BARRISTKR>AT'LAW. 

"  These  pages  give,  in  the  words  of  the  Preface, 
'as  briefly  and  concisely  as  possible,  a  general 
view  both  of  the  principles  and  practice  of  the  law 
affecting  companies.'  The  ^  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
IS  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness, 
and.  botn  amongst  students  and laymeo,  Mr.  Smith's 
book  ought  to  meet  a  ready  sale.  — Laxu  Journal. 

"The  book  is  one  from  which  we  have  derived 
a  lar^e  amount  of  valuable  information,  and  we  can 
heartily  and  con«:ientiously  recommend  it  to  our 
readers." — Oxford  and  Cambridge  Undtrgrad- 
uaies'  Joufnal. 


"  The  author  of  this  hand-book  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principles  of 
law  relating  to  ioint-stock  companies  .  .  .  Law 
students  may  well  read  it ;  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  gixnng  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  applied 
to  joint'Stock  company  business  usually  transacted 
in  solicitors'  chambers.  In  fact,  Mr.  Smith  has 
by  his  littit  book  offered  a  fresh  inducement  to 
students  to  make  themselves — ^at  all  events,  to  some 
extent — acquainted  with  company  law  as  a  separate 
branch  of  study." — Laxo  Timet. 


4n  STEVENS    <Sr*   HAYNES,   BELL    YARD,    TEMPLE    BAR. 


In  8vo,  Sixth  Edition,  price  9^.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS ; 

1870,  1874,  1882  and  1884, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acre 

Relating  to  Married  Women. 

By  Archibald  Brown,  M.A„  Edinburgh  and  Oxon.,  and  the  Middle  Temple, 
Barrister- at- Law.  Being  the  Sixth. Edition  of  The  Married  Women's  Property 
Acts.  By  the  late  J.  R.  Griffiths,  B.A.  Oxon.,  of  Lincoln's  Inn,  Barrister- 
at-Law. 

^  "  Upon  the  whole,  we  are  of  opinion  that  this  is  the  best  work  upon  the  subject  which  has  been  tssned 
since  the  passing  of  the  recent  Act.  Its  position  as  a  well-estabHshed  manoal  of  acknowledged  worth  gives 
it  at  starting  a  considerable  advantage  over  new  books ;  and  this  advantage  has  been  well  maintained  by 
the  intelligent  treatment  of  the  Editor." — SoHciton*  J<mmtd. 

"The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  in  them  is  good 
and  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  copious  index,  practiculy  a 
summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.    This  oook  is  worthy 
cf  all  success." — Law  Magazine. 


In  8vo,  price  I2J.,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

^  SECOND  EDITION, 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 

of  the  Scotch  Bar. 

''  No  less  an  authority  than  the  late  Mr.  Jtistice    |    new  edition  brought  down  to  date.    It  is  indeed  an 
Willes,  in  hb  judgment  in  Opptnhtim  v.  IVhitt       able  and  scholarly  treatise  on  a  somewhat  difficult 


Lion   Hotel  Co.,    characterised    Mr.   Campbell's    !    branch   of  law,  tn  the  treatment  of  whidi   the 
'  Law  of  Negligence '  as  a  '  very  good  book ; '  and    1    author's  knowledge  of  Roman  and  Scotch  Juris- 


since  very  good  books  are  by  no  means  plentiful,  I  prudence  has  stood  him  in  good  stead.    We  con* 

when  compared  with  the  numbers  of  indifferent  '  fidently  recommend  it  alike  to  the  stndrat  and  the 

ones  which  annuallv  issue  from  the  press,  we  think  I  practitioner.** — Latv  MagoMne. 

the  profession  will  be  thankful  to  the  author  of  this  ' 


In  royal  8vo,  price  2&r.,  cloth, 

AN  INDEX  TO  TEN  THOUSAND  PRECEDENTS 

IN  CONVEYANCING    and  to  common  and  commercial 

FORMS.  Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical 
Nature  ;  together  with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1S70, 
with  a  Schedule  of  Duties ;  tne  Regulations  relative  to,  and  the  Stamp  Duties  pay- 
able on,  Probates  of  Wills,  Letters  of  Administration,  Legacies,  and  Successions. 
By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 


BIBLIOTHECA    LEGUM. 


In  i2mo  (nearly  400  pages),  price  zr.,  cloth, 

A   CATALOGUE  OF     LAW    BOOKS,    mcl-ding  all  the  Reports 

in  the  various  Courts  of  England,  Scotland,  and  Ireland ;  with  a  Supplement  to 
December,  1884.  By  Henry  G.  Stevens  and  Robert  W.  IIaynes,  Law 
Publishers. 

In  small  4to,  price  2J.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 

special  *ise  of  Librarians, 

CATALOGUE   OF    THE    REPORTS    IN    THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 
BRITAIN  AND  IRELAND,    arranged  both  in  alpsa- 

BETJCAL  &•  CHRONOLOGICAL  ORDER.  By  Stbvens  &  Haynes, 
Ijiw  Publishers, 


\ 
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In  Svc,  price  iZf.,  cloth, 

CHAPTERS  ON  THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  is  appended  a  Topical  Index  of  Cases  decided  in  the  Privy  Council 
on  Appeal  from  the  Colonies,  the  Channel  Islands  and  the  Isle  of  Man,  reported 
in  Acton,  Knapp,  Moore,  the  Law  Journal  Reports,  and  the  Law  Reports,  to 
July,   1882. 

By    CHARLES    JAMES    TARRING, 

or  THB  INNBR  TEMPLE,   ESQ.,   BARRISTER- AT- LAW. 

CONTENTS. 

Tablb  or  Cases  Cited.         •  ;  Chapter  V. — Appeals  from  the  Colonies. 

Table  or  Statutes  Cited.  I  Chapter  VI. — ^>ctioni. — lmi)erial  Statutes  relating 

Introductory. — Definition  of  a  Colony.  1  tu  the  Colonies  in  seneral. 

Chapter  I. — The  law^  to  whidi  the  Colonies  are  '  Section  2.— Imperial  Statutes  relating 

subject.  to  particular  Colonies. 

Chapter  II.— The  Executive.  \  

Section  x. — The  Governor.  .  Topical  Index  or  Cases. 

Sections. — ^The  Executive  Council.  \  Index  or  Topics  ok  English  Law  dealt  with 

Chapter  III. — ^I'he  Legislative  power.  !  in  the  Cases. 

Section  x. — Crown  Colonies..  I  Index  or  Names  or  Cases. 
Sect  ion  a.— -Privileges  and  powers  of  '— «- 

colonial  Legislative  Assemblies.  ,  GENERAL  INDEX. 

Chapter  IV.— The  Judiciary  and  Bar.  i 


In  8vo,  price  I  or.,  cloth, 

THE  TAXATION  OF  COSTS  IN  THE  CROWN  OFFICE. 

COMPRISING  A  COLLECTION  OP 

BILLS  OF  COSTS  IN  THE  VARIOUS  MAHERS  TAXABLE  IN  THAT  OFFICE; 

INCLUDING 

COSTS    UPON    THE  PROSECUTION    OF    FRAUDULENT    BANKRUPTS, 
AND  ON  APPEALS  FROM  INFERIOR  COURTS  ; 

TOGETHER  WITH 

A    TABLE    OF  COURT   FEES, 

and  a  scale  of  costs  usually  allowed  to  solicitors,  on  the  taxation 

of  costs  on  the  crown  side  of  the  queen's  bench  division 

of  the  high  court  of  justice. 

By    FREDK.    H.    short, 

CHIBP  CLKRK   IN  THB  CROWN  OFPICK. 


(C< 


'This  is  decidedly  a  useful  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of '  Solicitor '  might  now  well  be  substituted),  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office^  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  nnd  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  cosu  are  taxed  in  the  Crown  Office.  The  '  general 
observations '  constitute  a  useful  feature  m  this  manual."— Zaw  Time$» 

"  This  book  coittains  a  collection  of  bills  of  costs  in  the  various  matters  taxable  in  the  Crown  Office.  When 
we  point  out  that  the  only  scale  of  costs  available  for  the  use  of  the  general  body  of  solicitors  is  that  pub- 
lished in  Mr.  Comer's  book  on  *  Crown  Practice '  in  1844,  we  have  said  quite  enough  to  prove  the  utility  of 
the  work  before  us. 

"In  them  Mr.  Short  deals  with  'Perusals,'  'Copies  for  Use,'  'Affidavits  '  'Agency,'  'Correspondence,' 
'  Close  Copies,'  '  Counsel,'  '  Affidavit  of  Increase,'  and  kindred  matters ;  and  adds  some  useful  remarks  on 
uxation  of  'Costs  in  Bankruptcy  Prosecutions,'  *Qmo  Warranto^  ^ Mandamus ^'  'Indictments,'  and 
'  Rules.* 

'*  We  have  rarely  seen  a  work  of  this  character  better  executed,  and  we  feel  sure  that  it  will  be  thoroughly 
appreciatefL" — Laiw  ycnmai. 

"  The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners.     Mr.  Short  gives,  in  the  first 

Elace,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office,  and  then 
ills  of  costs  in  varibus  matters.    These  are  well  arranged  and  clearly  printed."—  Solicitor^  Jourrial. 
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Just  Published,  in  8vo,  price  Js,  6</l,  cloth, 

BRITISH  CONSULAR  JURISDICTION  IN  THE  EAST, 

WITH   TOPICAL   INDICES   OF  CASES   ON  APPEAL   FROM,  AND 

RELATING   TO,   CONSULAR  COURTS   AND    CONSULS; 

Also  a  Collection  of  Statutes  concerning  Consuls. 

By   C.   J,   TARRING,   M.A., 

ASRISTAXT-JUDGE  OF   H.B.M.   SfPREME  CONSULAR   COURT   FOR  THE  LE\'ANT. 


In  one  volume,  8vo,  price  8j.  6d, ,  cloth, 
A    COMPLETE    TREATISE    UPON    THE 

NEW  LAW  OF  PATENTS,  DESIGNS,  &  TRADE  HARKS, 

CONSISTING  OF  THE  PATENTS,  DESIGNS,  AND  TRADE  MARKS  ACT, 
1883,  WITH  THE  RULES  AND  FORMS,  FULLY  ANNOTATED 

WITH  CASES,   &c. 

And  a  Statement  of  the  Principles  of  the  Law  upon  those  subjects,  with  a  Time  Table 

and  Copious  Index. 

By    EDWARD    MORTON    DANIEL, 

OF    I.IWCOLN'S   inn,    BARRrSTER-AT-LAW,    ASSOCIATE  OF  THF.   INSTITUTE  OF   LATENT    AGEWTS.  . 


In  8vo,  price  8r.,  cloth. 

The  TRADE  MARKS  REGISTRATION  ACT.  1875, 

And  the  Rules'  thereunder  ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 
Introduction  containing  a  SUMMARY  OF  THE.  LAW  OF  TRADE  MARKS, 
together  with  practical  Notes  and  Instructions,  and  a  copious  Indkx.  By 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

Second  Edition,  in  one  volume,  8vo,  price  I  dr.,  cloth, 
A    CONCISE   TREATISE    ON    THE 

STATUTE  LAW  OF  THE  LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  Ameiicao  Cases, 

and  to  the  French  Code,  and  a  Copious  Index. 

By    HENRY    THOMAS    BANNING,    M.A., 

OF  THE  INNER  TEMPLE,    DARRISTER-AT-LAW. 

"The  work  is  decidedly  valuable." — Law  Times. 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his  book  a 
running  treatise  on  the  case-law  thereon.    The  cases  have  evidently  b^n  uivestigated  with  care  and 

digested  wiih  clearness  and  inicllectuaruy." — Law  jfournal. 

In  8vo,  price  ix.,  sewed* 
AN    ESSAY    ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Evibracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of  Law  ms 

applicable  to  Criminals  of  the  Highest  Degree  of  Guilt, 

By    WALTER     ARTHUR     COPINGER, 

OK  THE  WtODl.E  TEMPLE,    ESQ.,    nARRISTER-AT-LAW. 

Sixth  Edition,  in  8vo,- price  31  j.  6^.,  clolh, 

THE  INDIAN  CONTRACT  ACT.  No.  IX..  of  1872. 

TOGETHER 

WITH  AN  INTRODUCTION  AND   EXPLANATORY  NOTES,    TABLE  OF 

CONTENTS,   APPENDIX,   AND  INDEX, 

By   H.   S.   CUNNINGHAM   and   H.  H.  SHEPHERD, 


i 


BARRISTERS- AT-LA\V, 


STEVEATS   .5r*   HAYNES,    BELL    YARD,    TEMPLE   BAR.  48 

Second  Edition,  in  Svo,  price  15^.,  clolh, 

LEADING  GASES  and  OPINIONS  on  INTERNATIONAL  LAV 

COLLECTED   AND    DIGESTED    FROM 

ENGLISH   AND    FOREIGN    REPORTS,    OFFICIAL    DOCUMENTS, 
PARLIAMENTARY  PAPERS,  and  other  Sources. 

With  NOTES  and  EXCURSUS,  Containing  the  Views  of  the  Text  Writers  on 
the  Topics  referred  to,  together  with  Supplementary  Cases,  Treaties,  and  Statutes ; 
and  Embodying  an  Account  of  some  of  the  more  important  International  Trans- 
actions and  Controversies. 

By  PITT    COBBETT,   M.A.,   D.C.L., 

OF  GRAV'S  INK,    BARRISTBR-AT-LA\V,    PROFESSOR  OF  LAW,   UNIVERSITY  OF  SYDNEY,   N.S.W. 

'The  book  U  well  arranged,  the  materials  well  **The  notes  are   concisely  written   and    trust* 


selected,  and  the  comments  to  the  point.  Much 
will  be  found  in  small  space  in  this  book." — Law 
JonrttnL 


worthy The  reader  will  learn  from  them  a 

great  deal  on  the  subject,  and  the  book  as  a 
whole  seems  a  convenient  introduction  to  fuller  and 
more  systematic  works." — Oxford  Maz(i%'ne. 


Second  Edition,  in  royal  Svo.     1 100  pages,  price  45X.,  cloth, 

STORY'S    COMMENTARIES    ON    EQUITY 

JURISPRUDENCE. 

Second  English  Edition^  from  the  TwelftJi  American  Edition, 
By  W.  E.  GRIGSBY,  LL.D.  (Lond.),  D.C.L.  (Oxon.), 


AND  OP  THE  INNER  TEMPLE,    BARRISTER-AT-LAW. 

"  It  Is  high  testimony  to  the  reputation  of  Story, 
and  to  the  editorship  of  Dr.  Griesby,  that  another 
I     edition  should  have  been  called  los.  .  .  .  llie  work 


has   been  ■  rendered  more  perfect    by    additional 
indices." — Latv  Tinus. 


Second  Edition,  in  Svo,  price  8x.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.  With  the  Decided 
Cases,  and  an  Appendix  containing  Judgments  and  Orders.  By  W.  Gregory 
Walkrr,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 


*'This  is  a  very  good  manual — practical,  clearly 
written,  and  complete.  The  subject  lends  itself 
well  to  the  mode  of  treatment  adopted  by  Mr. 
Walker,  and  in  his  notes  to  the  various  sections  he 


has  carefully  brou|;;ht  together  the  cases,  and  dt*- 
cussed  the  difficulties  arising  upon  the  language  of 
the  different  provisions." — Solicilors'  Journal. 


Second  Edition.      In  Svo,  price  22j.  cloth, 
A    TREATISE    ON    THE 

LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By    ARCHIBALD    H.    SIMPSON,    M.A., 

OF  Lincoln's  inn,  darristbr-at-law,  and  fellow  of  Christ's  college,  Cambridge. 

SECOND  EDITIO.W     By  E.  J.  Elgood,  B.C.L.,  M.A.,  of  Lincoln's  Inn, 

Barrister-at-Law. 


"  Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating^  to  infants,  both  as  regards  their  per- 
sons and  their  property,  and  we  have  not  observed 
any  very  important  omissions.  The  author  has' 
evidently  expended  much  trouble  and  care  upon 
his  work,  and  lias  brought  together,  m  a  concise 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  xxmit  "^Solicitors'  journal. 

"Its  law  is  unimpeachable.  We  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scientifically,  it  is,  beyond  all  question, 
a  compendium  of  sound  legal  principles." — Lato 
Tituts. 

"  Mr.  Simpaon  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 


yet  in  comparatively  little  space.  The  result  is 
due  mainly  to  the  businesslike  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 
able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothmg  to  be 
desired. 

^  "  Lawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  nnd  the  information  tney  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Law.  Magazine f  February,  1876. 
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Sr£  FEATS   6*   ffAYNES,    BELL    YARD,    TEMPLE   BAR. 


In  one  volume,  royal  8vo,  1877,  price  30;.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 


By    WILLIAM     JOYCE, 

OF    Lincoln's    inn,    barrister-at>law. 


"  Mr.  Joyce,  whose  learned  and  exhaustive  work  on  '  The  Law  and  Practice  of  Injunclioos  has 
gained  such  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  compaqion  voIobm 
on  the  *  Doctrines  and  Principles '  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  poanble  being  cited  ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  Che  Courts  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  m>m  him,  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student — wno  wants  to  grasp  principles  freed  fnnn  their  supenncim- 
bent  details — and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amidst  the 
oppressive  detuls  of  professional  work." — Law  Magazine  and  Retnnv. 


BY    THE   SAME   AUTHOR, 
In  two  volumes,  royal  8vo,  1872,  price  70^.,  cloth, 

THE  UW  &  PRACTICE  OF  INJDHCTIOHS. 

EMBRACING 

ALL    THE    SUBJECTS    IN    WHICH    COURTS    OF    EQUITY 
AND    COMMON     LAW    HAVE    JURISDICTION. 

By     WILLIAM     JOYCE, 

OF    Lincoln's    inn,    barkistbr-at-law. 


BX  VIEWS. 


"  From  these  remarks  it  will  be  soffictently  per* 
ceived  what  elaborate  and  painstaking  iadnscnr,  as 
well  as  legal  knowledge  and  afailityf  has  oeen 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
Ko  labour  has  been  spared  to  save  tlie  practitioccr 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidati(Hi  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  yfinrmal. 


i( 


"A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subjeci 
which  b  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  oe  a  welcome  offering  to  the 
profession,  and  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to^  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  disest  of  the 
law,  and  the  author  on  his  production  of  a  vrork  of 
permanent  utility  and  fame."  —  Law  Magazine 
and  Review. 

"  Mr.  Joyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and 
common  law. 

"  Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  valuable  and 
technical  matter  nowhere  else  collected, 

"  This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  grantinff  injunctions.  It  most 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  iDcalcnlaNe 
value.  We  know  of  no  book  as  suitable  to  supply  a  kno>»ied^e  of  the  law  of  injanctioos  to  our  conunoo 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  fay  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  ^ce 
as  a  standard  text-book,  and  the  text*book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  lor  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  bear." — Canada  Law  JauruaL 


He  does  not  attempt  to  ^  an  inch  beyond  that 
for -which  he  has  express  written  authority ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  then. 

"The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  geneial 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
l>cuiK  3t500i  *uxd  the  statutes  cited  x6o^  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  aoo  pages.  I'he  work  s 
probably  entirely  exhanstive.  — Z«w  Times. 
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Third  Edition,  in  8vo,  price  201.,  cloth. 
A  TREATISE    UPON 

THE   LAW  OF   EXTRADITION, 

WITH  THE  CONVENTIONS  UPON  THE  SUBJECT  EXISTING  BETWEEN 

ENGLAND  AND   FOREIGN  NATIONS, 

AND    THE     CASES     DECIDED    THEREON. 


OP  Lincoln's 

*'  Mr.  Clarke's  accurate  and  sensible  book  is  the 
best  authority  to  which  the  English  reader  can 
turn  upon  the  subject  of  Extradition." — Saturday 
Rtview. 

**The  opinion  we  expressed  of  the  merits  of  this 
work  when  it  first  appeared  has  been  fully  mstified 
by  the  reputation  it  nas  gained.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to 
the  eeneral  reader  and  at  the  same  time  furnishing  so 
useful  a  guide  to  the  lawyer." — Solicitors'  JoMmal. 

"The  appearance  of  a  second  edition  of  this 
treatise  does  not  surprise  us.  It  is  a  useful  book, 
well  arranged  and  well  written.    A  student  who 


By    Sir    EDWARD    CLARKE, 


INN,  S.-G.,  Q.C,.M.P. 

wants  to  learn  the  principles  and  practice  of  the 

•  law  of  extradition  will  be  greatly  helped  by  Mr. 
I  Clarke.  Lawyers  who  have  extradition  business 
,    will  find  this  volum<;  an  excelleot  hook  of  reference. 

Magistrates  who  h&ve  to  administer  the  extradition 
.  law  wilt  bs  greatly  assisted  by  a  careful  jierusal  of 
'    'Clarke  upon  Extradition.'    This  may  be  called  a 

warm  commendation,  but  those  who  have  read  the 
:  book  will  not  say  it  is  unmerited." — Law  Journal. 
I  The  Timbs  of  September  7,  1874,  in  a  long 
'    article  upon  "  Extradition  Treaties,"  makes  con* 

*  siderable  use  of  this  work  and  writes  of  it  as  *'  Mr, 
Clarke's  useful  Work  on  Extradition.*' 


In  8vo,  price  2s.  6r/.,  cloth, 

TABLES     OF     STAMP     DUTIES 

FROM    1815    TO    1878. 

By    WALTER    ARTHUR    COPINGER, 


or    THB    MIDDLB    TBMPLB,   BSQUIRB,    BARRISTER-AT-LAW :     AUTHOR    OF 


<< 


••  ti 


WORKS  OP  LITBRATURB  AND  ART,     **  INDEX  TO  PRECEDENTS  IN  CONVBYANCINC, 

"  We  think  this  littk  book  ought  to  find  its  way 
into  a  good  many  chambers  and  offices." — Soli- 
citors' journal.  " 

*'  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arranged  information, 
should  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  a 


THE  LAW    OF    COPYRIGHT    IK 
"  **  TITLE  DEEDS,"  &C. 

large  number  of  old  title-deeds." — Lena  Times. 

*^His  Tables  of  Stamp  Duties,  from  x8xs  to  1878, 
have  already  been  tested  in  Chambers,  and  being 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring  great  care." — Law  Magazine  and  Review » 


"The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 
large,  and  we  content  ourselves  with  recommending 
it  to  the  profession." — Lofw  Times. 

'*  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer  :  and  this  is  what  we  have 


Third  Edition,  in  8vo,  considerably  enlarged,  in  the  press, 

THE   LAW  OF    COPYRIGHT 

In  Works  of  Literature  and  Art;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  Relating  thereto,  and 
References  to  the  Enelish  and  American  Decisions.  By  Walter  Arthur 
CopiNGER,  of  the  Middle  Temple,  Barrister-at-Law. 
"Mr.  Copinger's  book  is  very  comprehensive,    1    merits  which  will,  doubtless,  lead  to  the  placing  of 


dealing  with  every  branch  of  his  subject,  and  even 
extending  to  copyright  in  foreign  countries.  So  far 
as  we  have  examined,  we  have  found  all  the  recent 
authorities  noted  up  with  scrupulous  care,  and 
there    is   an    unusually  good   index.    These   are 


this  edition  on  the  shelves  of  the  members  of  the 
profession  whose  business  is  concerned  with  copy- 
right ;  and  deservedly,  for  the  book  is  one  of  c^n* 
siderable  value." — Solicitors'  Journal. 


In  one  volume,  8vo,  price  i^r.,  cloth, 

TITLE     DEEDS: 

THEIR    CUSTGOr,     INSPECTION,    AND    PRODUCTION,    AT    LAW,    IN    ' 
EQUITY,  AND  IN  MATTERS  OF  CONVEYANCING. 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c.  By  Walter 
Arthur  Copingkr,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  **  The 
Law  of  Copyright "  and  **  Index  to  Precedents  in  Conveyancing." 

here.  Mr.  Copinger  has  supplied  a  much-felt  want, 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book  ;  it  appears 
well  arranged,  clearly  written,  and  fully  elaborated. 
With  these  few  remarks  we  recommend  his  volume 
to  our  readers." — Law  youmal. 
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Third  Edition,  in  One  large  Volume,  8vo,  price  32/.,  cloth, 

A  HA6ISTERIAL  AND  POUGE  fiUIDE: 

BEING    THE    LAW 

RSLATIMG    TO    THB 

PROCEDURE,  JURISDICTION,  AND  DUTIES  of  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an   Introduction   showing  the  General  Procedure  before  Magistrates 

both  in  Indictable  and  Summary  Matters. 

By  henry  C   GREENWOOD, 

STIPENDIARY  MAGISTRATB  FOR  THE  DISTRICT  OF  THB  STAFPOROSUIRB  POTTEUBS  ;  AHD 

TEMPLE    CHEVALIER    MARTIN, 

CHIEF  CLERK  TO  THE  MAGISTRATES  AT  LAMBETH   POLICE  COURT,  LONDON  ; 
AUTHOR  OF   •*  THE  LAW  OF  MAINTENANCE  AND  DESERTION,"  "  THB  NEW  FORMULIST,"   ETC 

Third  Edition.    Including  the  Session  52  &  53  Vict.,  and  the  Cases  Decided  in  the 
Superior  Courts  to  the  End  of  the  Year  1889,  revised catd enlarged. 

By   TEMPLE    CHEVALIER    MARTIN. 


"  A  second  edition  has  appeared  of  Messrs.  Greenwood  and  Martin's  raluable  and 
comprehensive  magisteri«il  and  police  Guide,  a  book  which  Justices  of  the  peace  should  take 
care  to  include  in  their  Libraries."— 5a Ar/v/tzy  Review. 

"  Hence  it  is  that  we  rarely  light  upon  a  work  which  commands  our  confidence,  not  merely 
by  its  research,  but  also  by  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  us 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  account  that  the  public  favour  will 
certainly  wait  upon  it.  We  are  moreover  convinced  that  no  effort  has  been  spared  by  its 
authors  to  render  it  a  thoroughly  efficient  and  trustworthy  guide.  "—Low  Journal. 

"Magistrates  will  find  a  valuable  handbook  in  Messrs.  Greenwood  and  Martin's 
'  Magisterial  and  Police  Guide/  of  which  a  fresh  Edition  has  just  been  published." — The 
Times. 

"  A  very  valuable  introduction,  treating  of  proceedings  before  Magistrates.and  largely  of  the 
Summary  Jurisdiction  Act,  is  in  itself  a  treatise  which  will  repay  pentsal.     We  expressed  our  , 
high  opinion  of  the  Guide  when  it  first  appeared,  and  the  favourable  impression  thenprodoocd 
is  increased  by  our  examination  of  this  Second  Edition." — Law  Times, 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  have 
here  our  ideal  law  book.  It  may  be  said  to  omit  nothing  which  it  ought  to  contain." — 
Law  Times. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  mell 
carried  out." — Solid  tori  Journal. 

"  The  Ma^^is ferial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it. 
in  cortipleteness  and  accuracy.  //  ought  to  be  in  the  hands  of  all  who,  as  magistrates  or 
otherwise,  have  authority  in  matters  0/ police," — Daily  News. 

*  *  This  toork  is  eminently  pnurtical,  and  supplies  a  rtal  want.  It  plainly  and  concisely 
states  the  law  on  all  points  upon  which  Magistrates  are  called  upon  to  adjudicate,  syste- 
viatically  arranged,  so  as  to  be  easy  of  referettce.  It  ought  to  find  a  place  on  every  Justice^ s 
table,  and  we  cannot  hut  think  thai  its  usefulness  will  speedily  ensure  for  it  as  large  a  sale 
as  its  merits  deserve.''— Midland  Counties  Herald. 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  wonderful 
what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  much 
pleasure  in  recommending  the  volume  not  only  to  our  professional,  but  also  to  our 
general  readers ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  wit^  the 
outlines  of  magisterial  jurisdiction  and  procedure." — SkeJUld  Post. 
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In  8vo,  price  5^.,  cloth, 


THE  LAW  OF  PROMOTERS  OF  PUBUG  GOHPANES. 


By    NEWMAN     WATTS, 

OF  Lincoln's  inn,  barrister-at-law. 


"  Some  recent  cases  in  our  Uw  courts,  which  at 
the  time  attracted  much  public  notice,  h^ve  demon- 
strated the  want  of  some  clear  and  concise  exposi- 
tion of  the  povrers  and  liabilities  of  promoters,  and 
this  task  has  been  ably  performed  by  Mr.  Newman 
Watts." — Investor's  GuardiaH. 


"  Mr.  Watts  has  brought  together  all  the  lead* 
ing  decisions  relating  to  promoters  and  directors, 
and  has  arranged  the  information  in  a  very  satis&c* 
tory  manner,  so  as  to  readily  show  the  rishts  of 
different  parties  and  the  steps  which  can  be  legally 
taken  by  promoters  to  further  interests  of  new  com- 
panies.' — Deuly  Chronicle, 


In  one  thick  volume,  8vo,  pMrice  32J.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
ilulion  Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the 
year  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railwa3rs,  and  the  Standing  Orders  of  tne  Houses  of  Lords  and  Commons ; 
and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and  John 
Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

In  a  handy  volume,  crown  8vo,  1870,  price  lor.  6</.,  cloth, 

THE  LAW  OF  SALVAGE, 

Ai  administered  in  the   High  Court  of  Admiralty  and  the  County  Courts ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  ah  Appendix,  containing  Statutes,  Forms,  Tabic  of  Fees,  etc.     By  Edwyn    j 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 

■ 

In  crown  8vo,  price  4^.,  cloth, 

A  HANDBOOK  OF  THE 

LAW  OF  PARLIAMENTARY  REGISTRATION. 

WITH   AN   APPENDIX   OP   STATUTES   AND   FULL    INDEX. 
By  J.  R.  SEAGER,   Registration  Agent. 


Second  Edition,  in  One  Vol.,  8vo,  price  I2j.,  cloth. 

A  COMPENDIUM   OF  ROMAN  LAW, 

Founded  on  the  Institutes  of  Justinian  ;  together  with  Examination  Questions 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitions  of 
Leading  Terms  in  the  Words  of  the  Principal  Authorities.  Second  Edition.  By 
Gordon  Campbell,  of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College, 
Oxford  ;  M.A.,  LL.D.,  Trinity  College,  Cambridge  ;  Author  of  **  An  Analysis  of 
Austin's  Jurisprudence,  or  the  Philosophy  of  Positive  Law." 

In  8vo,  price  7^.  6./.,  cloth, 

TITLES  TO  MINES  IN  THE  UNITED  STATES, 

WITH  THE 

STATUTES    AND    REFERENCES    TO    THE    DECISIONS 
OF    THE    COURTS    RELATING    THERETO. 

By  W.  a.   HARRIS,   B.A.   Oxon., 

OP  LINCOLM'S  INK,    BARRISTKR-AT-LAW :.  AND  OP  THB  AMXKICAN   BAR. 
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